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PREFACE. 


S this Work appears unrecommended by any aut ho- 
A ritative Approbation, or even a Name in the 
Title Page, which might introduce it with Ad- 
vantage; it may perhaps be neceſſary to ſay ſomething in 
this Place relating to its Deſign, and 1 Pretence it 
makes of being Uſeful. ei OT 
Je Principal Deſign of it, is to collect and diſpoſe, 
by Way of Abridgment, under Aae Heads, all ſuch 
Caſes adjudged in the Courts of Equity, as are any where 
in Print; and this is concetved' to be a better Method 
than compoſing a regular © grey of thoſe Matters: In 
the Way of Inſtitute, much muſt always we fo 
the private. Opinion of the Writer in this of an Abride- 
ment, Knowledge flows from the Points adjudged, and 
authentick Reſolutions which the Reader bat before him: 

In Purſuance of this 4 the Reader muſt expect 
to find ſeveral Caſes abridged, 5er Books which he may 
reckon o little Weight or Authority ; as well as ſeveral 

which have been contradicted by better and {ater Reſolu- 
tions; but that no Body may be miſled, the Caſes on both 
Sides, with their Reaſons, are generally laid down for 
the Reader to make his own Contlu „ 

The Diviſion of the Heads is ſuch, as to the Author 
ſeemed beſt, and fitteſt to direct the Generality of Gen- 
tlemen acquainted with theſe Matters, to the Point th 
are in ſearch of, tho it is not to be expected, that in this 
Article, every Body ſhould be ſatisfied, Men having 
fuch different Modes of Thinking, that in Strictneſs, 
hardly any Teo can be ſaid to Common-place alike. All 
that can be done to Remedy this Inconvenience, is to make 
proper References from Head to Head, there any Degree 
of Similitude appears; which has been attempted here. 
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It has been thought proper, under the Head of Deviles, 

. to inſert all the Caſes upon that Subjett which have been 
| determined in the Common Law Courts, as 10% receive 
the ſame equitable Conſtruction in them that they do in 


the others. 
If that, and the making Obſervations in other Heads, 


how Equity differs from the Common Law, ſhould be 
thought to exceed the Deſign, it's hoped the Benefit of the 
Reader will make a ſufficient Apology for it, as alſo for 
the Author's Inſertion of ſeveral Caſes not hitherto in 
Print, which hae been adjudged by thoſe excellent Chan- 
.cellors, Somers, Harcourt, Cowper, and Macclesfield: 
Theſe Caſes in the Table are marked with an Aſterisk, to 
Adiſtinguiſh them from thoſe extracted from the Books al- 
ready publiſhed; and to prevent the Obſcurity which might 
* from Aiming at Conciſeneſs, they are given more 
at large than the others; which being already in Print 
every Reader bas an Opportunity of applying to, when 
4 concetues any Daubt concerning the Abridgment of 
then. i 2 

What perhaps moſt of all requires an Apology, is, that 
all the Caſes in this Book, indeed bat, lle Ne, 1726, 
twere taken by the Author, in Chancery or at the Rolls; all 
that he offers in Excuſe is, that he uſed his utmoſt Care 
and fudęment; but he is aſſured, that if they ſulfer no- 
thing by paſſmg thro his Hands, the great Abilities and 
7227 ionable Integrity of the Learned and Honourable 

erſons preſiding in thoſe Courts, muſt render them the 
woſt uſeſul Part of this Work. 
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CAS 


Thoſe mark'd * were never publiſhed before. 


Angell and Draper, Page 77 Caſe 14 
Annand and Honeywood, p. 153 C. 7 
Andrews and Browne, p. 233 C.6 
Marquis of Antrim and the Duke of 


Buckingham, 


| p. 343 G4 

Arundell and Roll, p- S c. 3 

Arnold and Richardſon, p. 8 c. 7 

Arnold and the Attorney General, 

| p- 98 C.3 
Arthington and Fawkes, p. 103 c. 4 


Earl of Arglaſſe and Muſchamp, p. 133 


A. 

Bbington and Orme, Page 145 

Caſe 3 

| Abney and Kendal, p. 330 c.1 
Abbot and Gibbs, p. 358 c. 2 
Acton and Pierce, p- 63. c. 5 
Ackland and Ackland, p. 177 c. 14 
Addiſon and Hindmarſh, p. 38. c. 11 
Adams and Buckland, p. 249 c. 2 
* Adams and Meyrick, p. 271 c.13 
Alſopp and Patten, 22 c. 13 
Alcock and Sparhawk, p. 198 c. 4 
Alam and Jourdon, p. 229 c. 12 
Allen and Sayer, p. 258 c. 2 
* Amos and Horner, p. 112 c. 9 
Amhurſt and Dawling, p- 3 29 c. 8 
Amand and Bradburne, pi. 397 c. 3 
Andrews and Craddock, p. 72 c. 6 
* Marchioneſs of Anandale and Harris, 
p- 87 c. 6 


„nan nobel 
Archer and Preſton, * 133 62 
Archer's Caſe, p- 181 c. 16 
Armitage and Metcalf, p. 269 c. 2 
Archer and Molile, p. 405 c. 1 
Aſhton and Aſhton, p. 41 C. 11 
* Mrs. Aſher's Caſe, p. 278 c. 6 
Aſpinwall and Leigh, p. 400 c. 8 
Atkins and Dawberry, p. 45 c. 9 
* Atkins and Waterſon, p. 157 c. 5 
ua. inſon 
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Atkinſon and Webb, Page 203 Caſe 3 
On Behalf of Peter-houſe 


College in Cambridge, 
Sydertin, p. 96 c. 8 
Baxter, p- 96 c. 9 
Guiſe p- 97 c. 11 
Attorney | Barnes, p. 97 c. 7 
General 4 * Reynolds, p. 131 c. 10 
cerſus | * Hudley, p- 131 c. 11 
* Bury. 
Hir Robert Parkhurſt, p. 278 
e. 2. 


Thompſon, p. 301 c. 2 
* Sir Tohn Auſten and the Executor 


of Sir William Dodwell, p. 318 


| C. 9 
| Awbry and Keen, p. 28 c. 6 
Awdley and Awdlcy, p. 277 c. 5 
Ayre and Ayre, p. 236 c. 4 
B. | 
* Bayly and Hill, p- 10 c. 10 
* Bawdes and Amhurſt, p. 21 c. & 
Bale aud Newton, D162 
Barker and Holder, p. 28 c. 5 | 
Barker aud Wyld, p. 35 c. 4 
Alderman Backwell's Caſe, p. 52 c. 1 
Bachelor and Bean, p. 60 c. 2 
Baker and Shelbury, p. 78 c. 2 
Bainheur aud Maning, p. 87 c. 4 
Baker aud White, p. 89 c. 7 
Barnardiſton a Fane, p. 109 c. 8 
Barker au Hill, p. 122 c. 2 
Barker a Dee, p. 130 c. 5 


Baldwin and Billingfley, p. 146 c. 5 
* Bateman and Bateman, p. 149 c. 6 
Barry and Edgworth, p. 178 c. 18 
Bamfield and Popham, pi. 183 c. 24 
Backhouſe Wells, p. 184 c. 27 


Barrow and Gameam, p. 210 c. 14 
Bate and Amherſt, P2313 6.3 
Bateman and Bateman. p-218 c. 3 
Baden and the Counteſs of Pembroke , 
p. 241 c. 3 
Bayly and Powell, P. 244 C. 2 
* Batchelor and Serle. p. 246 c. 12 
Ball and Smith, p. 245 C. 11 
Bartholomew and Meredith, p. 268 
2} : + "G60 
Batty and Loyd, p-. 275. c. 2 
Baker and Shelbury, p. 307 c. 1 


* Ball and Burnford, p. 354 c. 3 
3 


1 i 


* Baſſe and Grey, Page 362 Caſe 16 
* Barlow and Collings, p.415 c. 3 


* Bambridge's Caſe, P.416 C. 4 
Bellaſis and Churchill, p- 6 c. 6 
Beaumont and Grover, p. 8 c. 7. 
Benſon and Bellaſzs, P.17 C 3 
Berk and Harris, p. 39 C.I. 
Bell and Commiſſary Hide, p. 65 c. 
Bernisford am Done, p. 85 c. 2 
Bertie and Lord Faulkland, p. 110 
LC. 10 

Hir Henry Bellaſis and Sir William Er- 
min, . p- 110 c. 1 
Bevis and Roberts, p. 147 c. 3 
Beckford and Beckford, p. 155 c. 6 
Beal and Shepherd, p. 182 c. 21 
Berry and Askham, p. 199 c. 10 
Beauford and Lord Dundonald, p. 201 
| c. 11 

Beard au Nuthall, p. 221 c. 6 
Bechinal ing Arnold, P- 234 C. 6 
Beſt and Stamford, p. 274 C. 10 
Beut's Caſe, | p. 285 c. 1 


* Bentham and Haincourt, p. 3 20 c. 2 
* Beatniff and Smith, p. 357 c. 11 
Lady Bellatis aud Compton, p. 381 c. 5 


Bird and Bloſſe, P. 22 c. 16 
* Biſhop and Webſter, p. 51 C.g 
Bird and Hardwick, P-76 c. 4 
Bill aud Price, p. 91 c. 3 
Biſſell and Axtell, p-. 136 c. 4 
Biſhop and Fountain, p. 175 C.6 
Birkhead and Coward, p. 297 c. 4 
Blagra ve and Clunn, p. 8 c. 4 


* Blackmore and Ley 


p- 60 c. 6 
Blois and Conntefs of Hereford, p. 68 
| c 


Bland aud Middleton, p. 106 8 
* Blades and Blades, p. 358 c. 12 
Boene and Skipwith, p. 80 c. 1 
Boraſton's Caſe, p- 190 c. 16 
Bowman aud Milbank, p. 207 c. 1 
Bottomley and Lord Fairfax, p. 217 


c. 2 
Booth and Rich, p. 280 c. 3 
Bor and Vandal, p. 370 c. 2 
Bovey and Smith P. 384 c. 3 
Bromley and Jefferies, P-18 c. 11 
Brown and Brown, p. 50 c. 4 
Brend and Brend, p- 62 c. 6 
Brenken and Bentley, p. 78 c. 1 
Brathwait and Brathwait, p. 114. c. 8 
Brent and Beſt, p. 117 c. 1 
Brown and Trant, p. 135 c. 5 
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Earl of Briſtol and Hungerford, Page | Caſey and Beachfield, Page 225 Caſe 8 
| 7 142 Caſe 5 Cavendiſh and Wo x, N 865 e. 1 
Bret and Marſh, p. 147 C.4}* Lord Caſtleton and Lord Fanſhaw; 
* Bright and Smith, p. 155 c. 4 | p. 298 c. 2 
* Brown and Howard, p. 163 c. 4 Cecil and the Earl of Salisbury; p. 282 
Brown and Booth, ale. yi. 2 | 7 
* Brookband and Brookbank, p. 168| Earl of Cheſterfield and Lady Crom- 
8. 7 well; p 287 e. 1 
Counteſs of Bridgwater and the Dube of| Challis ard Casborn, p. 325 e. 9 
Bolton. p. 177 c. 17 Chadwick and Doleman; p. 344 c. 8 
Bretton and Bretton, p. 202 c. 18] Chapman and the Biſhop of Lincoln; 
Brown and Dawſon, p. 203 c. 1 | p. 367 c. 2 
Bret and Rigden, p. 215 c. 1| Chapman and Derby, p. 370 e. 4 
Bromfield and Wytherly, p. 239 e. 24 Chute and Lady Dacre; ꝑ 29 c. 4 
Bright and Woodward, p. 240 c. 40 Chawell and Caſſanet, P. 54 C. 3 
Brice and W hiting, p. 248 c. 1 | Chapman and Tanner, p. 56 c. 1 
Breuen and Breuen, p. 267 c. 2 Chambers and Chambers, p. 115 
Brown and Allen, p. 298 c. 33 | | c. 16 
* Breereton md Jones, p. 3 25 c. 10 Challis an Casborn. p. 124 c. 13 
Bromley and Hammo p. 326 C.12| Child and Stephens, p. 141 c. 4 
* Brome ard Berkley, p. 340 c. 7] Chapman and Du p. 146 c. 8 
Broughton ard Langley, p. 783 c. 33 Chace and Box, p- 154 c. 3 
* Bromheld and Wytherly, p. 398 c. 8| Cholmley and Cholmley, p: 161 c. 2 
* Bransby and Kerridge, p. 406 c. 4| Child and _ p. 192 c. 5 
* Browne and Thomplon, p. 413 c. 151 Cheſter and Cheſter; p. 211 c. 19 
Butcher and Stapely, p. 21 c. 9| Chapman and Bond; p. 241 c. 2 
Burton and Knight, p. 50 c. 6| Churchill and Hopſon. p. 247 ci 2 
Burnet and Kinnaſton, p. 69 c. 5 | Churchill and Lady Speak, p. 286 c. 1 
Buckle and Atleo, p. 75 c. 5 City and City, p. 152 c. fr 
Bunce and Phillips, p. 167 c. 2| Clare and Woodale; pe . C7 
Burchett and Durdant, p. 214 c. 11 Clavering and Clavering; p. 24 c. 6 
* Burnet. and Holgrave, p. 296 c. 2| Clerk aud Lord Angier, p. 64 Gr 
 * Burgh and Francis, p. 320 C.1|* Cleland and Cleland; pi7o C. 14 
Butler and Duncomb, p. 339 c. 6 Clerk and Berkley, p- 112 C. 8 
Burdet and Willet, p. 370 c. 3 Clyat and Battaſon, p- 117 & 7 
* Burton and Haſtings, p. 393 c. 4 Clerk and Leatherland, p.15% c. 3 
Burkitt and Burkitt, p. 402 c 4 Cloudſly and Pellham; P. 197 e. 2 
| | Clerk and Clerk, p. 291 c. 5 
Clobevie's Caſe, p. 294 0 
C  £ady Cliftord and Lora Clifford, p.34 
. . C1 
Carter aud Horn, ps 7 © 130 Claxton and Claxton; p. 400 wp 
Caſs and Rudell, p. 25 c. 8||Clark and Berkeley, p. 41 2 C. 13 
Caidcot and Hill, p. 27 c. 1 Cookes aud Maſchaly P 22 C. 18 
Carter and Carter, p. 49 c. 2 Cook and Arundel, pe 2& C1 
Carleton and Earl of Dorſet, p. 59 c. 3 |Cox and Foley, p. 32 c. 3 
Cary and Taylor, p. 69 c. 10 Cotter and Layer, p. 42 c. 5 
Cage and Warner, p- 76 c. 5 Colwell and Child; p. 49 c. 1 
Cage and Ruſſel, p. 108 c. 3 Cotton and Cotton, p. 63 c. 4 
Carpenter and Carpenter, p. 114 c. 6 Cox and Higford, ju 12x. C. 20 
Cartwright and Pettus, p. 133 c. 1 Coopen aud Cooper, p- 123 c. 10 
Carter and Horner, p. 177 c. 16 Cottle aud Fripp, p. 143 C. 13. 
* Carew and Carew, p- 221 c. 8 | Conſtable: and Conſtable, p 161 C. 61 
p. 223 C. 21 Colleuſon and Wright p. 176 c 


Collier's 
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Collier Caſe, Page 176 Caſe 9 
Cotton and Heath, P.191 C.2 
Counden and Clerk, p. 213 c. 10 
Cook and Winford, p. 221 c. 2 
Cole and Gray, p. 226 c. 14 
Coke and Fountain, p. 227 c. 3 
Combes and Spencer, p. 228 c. 7 
Cox and Quantock, p. 242 c. 1 
Cook and Walker, p. 244 C. 3 
Cordell aud Noden, p. 244 c. 5 
Cope and Cope, p. 269 c. 2 
Corniſh and Mew, p. 270 c. 5 
* Coningham and Melliſh, p. 273 c. 8 
Cotton and Iles, p. 273 c. 2 


Lady Cope's Caſe, p. 277 c. 3 
Cook and Parſons, p. 280 c. 4 
Collins and Metcalf, p. 295 c. 3 
Conway and Longville, p. 301 c. 3 
Collins and Goodal, p. 304 c. 9 
Cook and Sadler, P3175 G2 
* Corbet and Maidwell, p. 337 c. 5 


Earl of Coventry's Caſe, p. 348 c. 19 
Cotterel and Hampſon, p. 258 c. 3 
Collet and Jaques, p. 364 c. 3 
Coddrington and Webb, p. 377 c. 3 
* Collingwood and Wallis, p. 395 c. 8 


Cooke and Whaley, p. 400 c. 5 
Croyſton and Banes, p. 19 c. 3 
Criſp and Nevil, p. 35 c. 6 
Crofts and Worthy, p. 37 c. 2 
Creſſet and Kettleby, p. 37 c. 5 


Croſſing and Honor, p- 40 c. 9 


Crouch and Martin, n, 
Lord Craven and Knight, p. 55 c. 4 
Creagh and Willſon, p. 111 c. 5 
Crompton and Sale, p. 205 c. 9 
Crane and Drake, p. 240 c. 29 
Cray aud Willis, p. 243 c. 3 
Crooke and Watt, P. 249 C. 8 
Cragrave and Perroſt, p. 345 c. 12 
Crooke and Brooking, p- 379 c. 1 
Cuthbert and Peacock, p. 204 c. 8 
Culpeper and Fairfax, p. 223 C. 1 
Culpeper and Aſton, p. 272 c. 1 
Curteſs and Smalridge, p. 377 c. 2 
D. 
* Darſton and the Earl of Oxford, 
| p. 10 c. 9 
Davy and Davy, p. 32 c. 4 
Darnel and Reyney, p- 41 c. 2 
Dancer and Evett, p. 119 c. 8 


2 


Davey and Readſham, Page 174 Caſe 3 
Danvers and the Earl of Clarendon , 


P. 202 C. 21 
Davis and Kemp, P. 216 C.7 
Dayrell and Moleſworth, p. 231 c. 3 


* Daſhwood and Blythway, p. 317 


c. 
Davey and Hooper, p. 336 a 
* Danby and Lawſon, p. 351 c. 3 
Dandy and Turner, p. 372 c. 7 
Davies and Weld. 
* Davers and Folkes, p. 396 c. 9 


* Dayrell and Champneſs, p. 400 c. 4 
Davies and Gloceſter, p. 403 c. 1 
Delabeere and Beddingtield, p. 104 c. 6 


Deakins and Buckley, p. 159 c. 1 
Demainbray aud Metcalfe, p. 3 24 c. 4 
Deguilder and Depeiſter, p. 372 c. 6 
Douglas and Vincent, p. 23 c. 19 


Lord Donegall and Warr, p. 43 c. 4 


Dowſe and Derwall, p. 151 c. 3 
Downing and Cage, p. 165 c. 4 
Dolin and Coltman, P. 219 C.7 
Dodfweil , Nott, P. 225 C.12 
" Doyley and Tollferry, p. 300 c. 2 
Drury ard Hook, p. 89 c. 2 


Draper aud Dr. Crowther, p. 136 c. 8 


Drew and Merry, p. 175 c. 7 
Draper aud ſennings, p. 320 c. 4 
Draddy and Deacon, p. 373 c. 5 
Dun and Allen, p. 2 c. 2 
Durdant and Redman, p- 42 c. 4 
Dubois and Hole, p- 65 c. 7 
Dulwich College and Johnſten, p. 77 
| c. 12 
Duncumb aud Stint, p. 78 c. 3 
Dunny and Filmore, p. 81 c. 7 
Durſton and Sandys, p. 86 c. 2 
Dubaine and Knight, p. 126 c. 7 
Duffield and Smith, p. 204 c. 6 
Durwell and Bennett, 244 c. 4 
Earl of Dungannon and Hackett, 
p. 289 c. 1 
E. 
Eaton College and Beauchamp, p. 32 
c. x 
Earl and Stocker, p. 50 c. 5 
Earls and England, p. 297 c. 3 
Ebrand and Dancer, p. 382 c. 11 


Edmonds and Dennington, p. 59 c. 4 
7 c. 12 
"BS; 


Edgworth and Davies, p. 13 


The Names of the Caſes. 
Edwards and Freeman, Page 249 | Fofter and Merchant, Page 277 Caſe 4 
Caſe 10| Ford and Fleming, P-392 c. 3 
Edwards and Faſhion, pi 292 c. 9 Forſter aud Foſter, p- 369 
dlin-and Battal y, p. 356 c. 9 Frank and Frank; p. 24 c. 4 
Edmond and Sandys, p.366 c. 1 | Freeman and Thomas, p-46C.12 
Edwin and the Eaſt-India Company,| Freeman and Goodham, pi. 60 c. 5 
. p.. 374 c. 6| Freeman and Freeman; p. 87 c. 8 
Edwin and Thomas, p. 378 c. 5| Fry and Porter, p. 111 c. 4 
Sir John Egerton and Lord Derby, | Friend and Bouchier, p. 184 c. 25 
p. 137 c. 10 Franklin aud the Earl of Burlington, 
Elliot and Hancock, p. 33 c. 8 | p. 200 c. 7 
Ellis and Loyd, p. 289 c. 3 Frewin and Charleton, p. 386 c. 4 
Elliot and Davenport, p- 296 C..1 | Furſaker and Robinſon, p. 123 c. 9 
Elliot and Hele, p.345 c. 16 Fuller and Fuller, p. 215 c. 2 
Ellice and Osborne. 
Englefield and Englefield, p. 281 c. 7 
Eſtwick and Coningsby, p. 370 c. 2 G. 
Eure and Eure, 115 c. 15 
Ewre and White, p- 313 c.1| Gardner and Billen, p. 26 c. 4 
Exton and Greaves, p. 317 c. 1 Gale and Lendo, p. 88 c.1 
Eyton and Eyton, p. 169 c. 1 | Gardiner and Shelton, p- 197 c. 6 
Eyles and Cary, p. 198 c. 3 | Gayre and Gayre, P. 200 c. 8 
Garbland and Mayot, p. 202 c. 20 
| Counteſs and Earl of Gainsborough, 
2: F. | p. 230 c. 1 
| a | Garfoot and Garfoot, p. 264 C. 1 
Fairfax and Lord Derby, p. 32 c. 5 Gerrard and Vaun, p-· 25 C. 1 
* Fane and Atloe, p- 77 c. 15 | Gerrard and Gerrard, p.337 c. 3 
Fawlkner and Fawlkner, p. 119 c. 6 | Gibſon and Whiteacre; p. 15 c. 7 
Fairbeard and Bowers, p. 143 c. 15 Gilpin and Smith, p: 60 c. 
Farback and Murbury, p. 148 c. 3 | * Gifford and Gifford, p-88 c.5 
Fairbeard and Baivers, p. 152 C. 4 Girling and Lee, p. 141 c. 2 
Fane and Bence, . p. 155 c. 7 Gilbert and Witty, p- 190 c. 19 
* Ferrars and Cherry, p. 3 c. 11 Gibbons and Summers, p.192 c. 6 
Ferrars and Ferrars, p. 61 c. 3 Glover and Faulkner, p. 233 c. 1 
Feltham and Harlſton, p. 271 c. 11 Gladman and Henchman, p. 287 c. 3 
Finch and Lord Winchelſea. Gorman and Salisbury, p. 22 C. 15 
Finch and Earl of Salisbury, p. 47 | Goddard and Keate, p. 47 G7 
- c. 4 | Gore and Knight, p. 66 c. 4 
Fitton and Macclesfield, p. 82 c. 11 | Goldſmith and Bruning, p. 89 C. 4 
Fines and Cobb, p. 103 c. 3 | Goodwin and Ramſden, p. 161 & 4 
Finch and Newnham, p. 332 c. 5 Goodright and Corniſh, p. 189 c. 14 
Fleming and Waldgrave, p. 110 c. 3 Goodfellow and Burchett, p. 204 c. 7 
Fletcher and Lady Lidley, p. 148 c. 4 Goodrick and Browne, p. 255 c. 1 
Fletcher / Caſe, p. 193 c. 10 Godfrey and Chadwell, p. 318 c. 7 
Fowke and Hunt, p. 154 c. 3 Gooding and Gooding, p. 342 C. 3 
Fouke and Lewen, p. 156 C.10| Gold and Rutland. p.346 c. 18 
Foden and Howlett, p. 156 c.12| * Goodwin and Archer, p. 350 c. 4 
Foſter and Ramſey, p. 213 c. 9| Goddart and Garret, p. 371 c. 
* Fothergill and Fothergill, p. 222 c. 9 Green and Wood. P. 18 c. 12 
Forſter and Munt, p. 243 c. 1] Grunſton and Lord Bruce, p. 108 0.4 
Forſter and Denny, p. 260 c. 3 Grubar and Gairand, p. 146 c. 9 
Fowle and Green, p- 265 c. 2] * Grice and Gooding, p. 151 C4 
Fortrey and Fortrey, p. 273 0 p- 174 c. 4 
5 venor 
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— 


Groſvenor aud Cartwright, Page 238 


WW. Caſe 23 
Griffith and Rogers, P. 245 C. 8 
Graham and Stamper, p. 308 c. 2 
Greaves and Mattiſon, p. 337 c. 1 
Grant and Hedding, p. 366 c. 4 
Guilmore and Battiſon, p. 17 c. 4 
Gundry and Baynard, p. 282 c. 6 
H. 
Hamden and Brewer, p. 1 c. 1 
Fall aua Butler, p. 20 c. 7 
Hatton and Gray. p. 21 c. 10 
Hallifax and Higgins, p. 28 c. 4 
Harcourt and Lady Anderſon, p. 29 
| G5 
Hall and Bodily, p- 35 c. 5 
Hampton and Spencer, p. 36 c. 5 
* Haſtings and Draper, p. 39 c. 13 
Haymer and Haymer, p. 63 c. 3 
Hanne and Stevens, p. 72 c. 4 
Haycock and Haycock, p. 72 c. 5 
Hayes and Hayes, p. 78 c. 4 
Hall aud Potter, | p. 89 C.3 
Dake Hamilton and Lord Mohun, 
SEM ILL. | p. 90 c. 6 
Hardham and Roberts, p. 122 c. 6 
Harvey aud Mountague, p. 146 c. 6 
Hall and Hall, p. 152 c. 5 


Hancock and Hancock, pi. 153 c. 8 
Hampſon and Lady Sydenham, p. 282 


A IX c. 5 
Hamilton and tbe Earl of Maccleſ- 


field, p. 285 c. 3 
* Harriſon and Forth, p. 331 c. 6 
Harvey and Mountague, p. 33 1 c. 1 
Hall and Atkinſon, p. 333 C-4 
* Haiſtwell and Grainger, p. 351 c. 7 
* Haning and Ferrers, p. 357 c. 10 
\.Hayle and Burrodale, p- 36 c. 8 
Harriſon and Lord North, p. 365 c. 1 
Harman and Vanhatton, p. 371 c. 3 
Hampton and Spencer, p. 380 c. 5 
Haines and Haines, p. 402 c. 3 
Hedges and Everard, pi. 18 c.7 
Heighter and Sturman, p. 21 c. 12 
Heſter ana Weſton, p. 40 c. 3 
* Herbert and Herbert, p. 66 c. 2 
Henchman and Ayer, p. 72 c. 3 
Heathcote and Fleet, p.76 c. 6 
Henningham and Heningham, p. 117 
2 1 | . c. 5 
2 


page 131 


Hedges and Everard, 
Caſe 12 
Heron and Merick, p. 143 c. 11 
Heyward and Lomax, p. 147 
Herbert and Forbale, p. 172 c. 4 
Herne and Herne, p. 203 c. 2 
Hedger and Rowe, p. 206 c. 3 
Hen and Conisby, p. 145 c. 1 
Sir Edward Heath and Henley, p. 303 
C. 2 
Hed worth and Primate, p. 325 c. 6 
* Helier and Jones, p. 337 c. 3 
Heli and Bond, p. 342 c. 6 
* Hennell and Kelland, p. 377 c. 2 
Hide and Petit, p. 49 c. 3 
Hinks and Nethorp, p. 77 c. 11 
* Hillyard and Stapleton, p. 86 c. 3 
Higford and Higford, p. 219 c. 5 
Hill and Wigget, p. 232 c. 8 
Hide and Parrot, p. 361 c. 10 
* Holtham and Ryland, pi. 18 c. 8 
Hollis and Whiting, p. 19 c. 1 
Holmes and Buckly, p. 27 c. 4 
Holford and Burnell, p. 36 c. 1 
Holland and Colliford, p. 54 c. 2 
Howard and Hooker, p. 59 c. 1 
How and the Tenants of Muſgrave, 
p. 79 c. 1 
Holt and Holt, p. 85 c. 5 
Hooley and Booth, p. 106 c. 5 
Howell and Waldron, p. 136 c. 2 
Lord Hollis and Lady Car, p. 139 c. 3 
Holmes and Plunkett, p. 188 c. 12 
Hoby and Hoby, P- 220 c. 9 
* Holcroft and Smith, P. 224 c. 5 
* Hodgſon and Thornton, p. 228 c. 5 
Holt and Mill, p. 229 c. 9 
Hodgſon and Hodgſon, p. 231 c. 5 
Hovroll and Waldron, p. 235 c. 1 
Hodges and Waddington, p. 236 c. 6 
Hooper and Eyles, p. 262 c. 5 
Hoskins and Savoy, p. 265 c. 4 
Howell and Price, p. 270 c. 7 
Hobart and the Counteſs of Suffolk, 
p. 272 c. 7 
Holloway and Collins, p. 300 c. 1 
Hobbs and Norton, p. 356 c. 8 
Hunt and Mathews, p. 59 c. 5 
The Earl and Counteſs of Huntington, 
—. HOT whats 
ImPUoreys. 4 es, P. 117 C. 4 
Hungerford and Earl, p. 148 wy 
Huberſton and Huberſton, p. 207 c. 8 
p- 213 c. 7 


Huckſtep ana Mathews, 
| Hutton 
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Hutton and Simpſon, Page 216 Caſe 6 


* Hunt and Berkley, p. 243 c. 4 
Hunſden and Cheyney, p. 355 c. 7 
Humble and Bill, p- 358 c. 4 
Hyley and Hyley, p. 210 c. 16 
Hyde and Hyde, p. 409 c. 3 
J 

Jackſon and Rawlins, pi. 3. c. 10 
Jacobſon and Peer Williams, p. 54 
c. 7 

James and James, p- 123 c. 11 
Jay and Braine, p. 135 c. 4 
ackſon aud Farrand, p. 268 c. 8 
bbutſon and Rhodes, p. 229 c. 13 
Jervis and Bruton, p. 87 c.7 
ennings aud Moore, pi. 122 c. 4 
Jenks aud Hol ford, p. 151 c. 6 
efferys and Small, p. 290 c. 2 
enkins and Powel, p. 301 c. 1 
Jennings and Ward, p- 312 c. 10 
Jennings and Selleck, p. 381 c. 7 
Jones and Lenthall, p- 36 c. 2 
Jones and Powell, p. 84 c. 2 

* Tones and Weſtcomb, p. 245 c. 10 
Jolliff and Crew, p. 286 c. 2 
Jolly and Wills, p. 361 c. 6 
Jones aud the Lord Say and Seal, 

| p- 383 c. 4 

* Jones and Langhton, p. 392 C. 2 
Jones and Nabbs, p. 404 c. 3 
Izraell and Narbourne, p. 72 c. 6 

K. 

Kenge and Delaval, p. 68 c. 8 
Key and Bradſhawe, p. 89 c. 6 
Keat and Allen, p. 90 c. 5 
Kettle au Townſend, p. 123 c. & 
Kelly and Berry, p 167 e. 1 
Keyling r Caſe, p. 239 
Kettleby and Atwood, p. 273 c. 3 
Kew and Rouſe, p. 292 c. / 
Killigrew and Killigrew, p. 37 c. 1 
Kingdome and Bridges, p. 70 c. 12 
King and Withers, p.112 c. 10 
The Earl of Kildare and Sir Morrice 
? Euſtncy, p. 133 c. 4 
King and Melling, p. 181 c. 14 
King and Rumball, p. 182 C. 20 
Kilmurry and Geery, p. 341 c. 4 


Knight and Bamfield, Page 12 Caſe 6 


| Knight and Calthorp, 33 c. 6 
Knight and — N _ C. 6 
Knowles and Spence, p. 315 c. 5 

L. 
Lamas and Bayly, p. 22 C. 14 
Lawrence and Braſier; p. 85 c. 4 
Langley and Baldwin, p. 185 c. 29 
Lamb and — p. 192 c. 8 
Lawrence and Lawrence, p. 218 c. 2 

Lake and Gibſon, 4 290 c. 3 

* Laundy and Williams, p. 299 C. 3 
Lane and Williams, pi. 370 c. 3 
Lamb and Parker, p. 410 c. 9 
Leonard and Com: Suſſex, p. 1 2 c. 8 
Leak and Morrice, p. 23 c. 20 
Levil and Darrey, p. 82 c. 9 


* Lewkner and Freeman, p. 149 c. 5 


Lewen and Lewen, p. 159 c. 6 
Leonard and the Earl of Suſſex, p. 184 
c. 26 
Lee and Hale, p. 199 C. 1 
Lecone and Shiers, p.260 c 1 
Leving and Lady Caverly, p. 281 
eee 
Legat and Shewell, 394 c. 7 
Lee and Lee, Yo ST 
Lea and Libb, p. 402 c. 6 
Lemaine and Stanley; p. 403 c. 9 
Lightbone and Weedon, p. 24 c. 7 
Liſter and Liſter, p:68 c. 3 
Lingen and Souray, p. 175 c. 5 
- | &r Thomas Littleton's Caſe, pi 211 
| | c. 20 
* Littlebury ana Buckley. p. 245 
* Earl of Lincoln and Rolls, p. 411 
| c. 11 
Lowther d Curril; p. 21 C. 11 
Loyd and Gunter, p. 41 CI 
Longdale and Longdale; p. r0g c. 6 
Lomax and Hide, p. 126 cig 
4 Loeſſes and Lewen, p. 156 C. 8 
Loddington and Kime, p. 182 c. 23 
Love and Windham, P-191 c. 4 
* Loyd and Carew, p. 260 c. 2 
City of London and Garway, p. 272 C. 5 
Lockey ant Loekey, p. 304 c. 10 
Lucas and Holder, p.4r c. 3 
Lupton and Tempeſt; P- 6 C. 3. 
Luxford and Cheek, p. 179 c. 6 
Luke and Alderne; p. 300 c. 4 


M. Marſh- 
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M. 


Marſhfield and Weſton, Page 11 
Caſe 14 


* Sir George Maxwell and Lady 


Mountacute, p- 19 c. 4 
* Mallet and Halfpenny, p. 20 c. 6 
* Maure and Harriſon, P-93 c. 5 
Man and Ballet, p. 99 c. 4 
Marks and Marks, p. 106 c. 6 
Manning and Weſtern, p. 147 c. 2 
Mathews and Newby, p. 156 c. 1 
Martin and Long, p. 192 c. 9 
* Manheld and Dugard, p. 195 c. 4 
Martin and Clerk, p. 201 c. 15 
Markant and Twiſden, p. 211 c. 22 
Maw aud Harking, p. 249 c. 4 
Sr Humphry Mackworth's Caſe, p. 283 
HP c. 11 
Manning and Burges, p. 286 c. 3 
Manlove and Ball, p. 313 c. 15 
Marſh and Lee, P. 323 CI 
* Meliorucchi and Royal Exchange 
Aſſurance Company, p.8 c.8 
Meriel and Wymondſal, p. 24 C. 1 
* Medith and Wynn, p. 70 c. 15 
Meſgrett and Meſgrett, p. 111 c. 7 
Meredeth and ſones, p. 221 c. 4 
Minſhull and Lord Mohun, p. 3 c. 4 
Mitchell and Edes, p- 45 c. 6 
Micoe and Powell, p. 64 c. 4 
Mildmay and Mildmay, pi. 67 c. 4 
Milliſh and Williams, p. 81 c. 5 
Miller and Warren, p. 297 c. 5 
Moor and Mayhew, p. 38 c. 8 
Moor and Welſh Copper Company, 
3 p. 39 C. 14 
Moyſes and Little, p- 53 c. 4 
Moor and Blagrave, p 73 c. 10 
Morſe and Buckworth, p. 76 c. 7 
Monnins and Monnins, p. 77 c. 10 
Moor and Packer, p. 182 c. 22 
Moyſe and Gules, p. 293 c. 2 


Mountague and Tidcomb, p. 308 c. 6 


Moor and Bennet, p. 331 c. 7 
Morley and Morley, p. 397 c. 1 
Mountague and ſefferies, p. 410 c. 5 
Muſgrave and Daſhwood, p. 25 c. 5 
Murray and Wiſe, p. 177 c. 15 
Muſgrave and Parry, p. 202 c. 24 
* Murrel and Cox, p. 247 C.3 
p. 382 c. 8 


Mumma and Mumma, 
| 2 | 


l 


N. 


* and Martin, Page 68 Caſe 1 


Naſh and Earl of Derby, p. 121 c. 19 


* Napper and Allington, p. 166 c. 4 
Naſh and Preſton, p. 217 c. 1 
* Nandick and Wilkes, p. 393 c. 5 
Needler and Deeble, p. 12 c. 7 
Needham and Vernon, p. 111 c. 6 
Earl of Newbourgh and Wren, p. 134 

C. 3 
* Neave and Alderton, p. 144 c. 21 
Newman and Johnſon, p. 197 c.1 


Newcomen and Barkham, p. 214 c. 13 


Needham and Smith, P- 224 c. 4 
Nevil and Johnſon, p. 227 c. 7 
Newton and Rowſe, p. 308 c. 3 


Newcomb aud Bonham, p. 312 c. 13 
* Newt and Chamberlain, p. 366 c. 3 


Nevil and Saunders, p. 382 c. 1 
Niccol and Wiſeman, p. 43 Cx 
* Nicholls and Nicholls, p. 160 c. 5 
Nicholls and Hooper, p. 202 c. 22 
Nicholſon and Sherman, p. 237 c. 15 
Norton and Maſcall, p. 3 & 8 
Norton and Sprig, p. 60 c. 4 
Norden and Norden, p. 138 c. 2 
Nott and Smithies, p. 152 c. 2 
Duke of Norfolk's Caſe, p. 192 c. 7 
Norden and Levett, p. 240 c. 27 
Sr Francis North and Way, p. 255 C. 2 
North and Crompton, p. 272 C. 3 
Noys and Mordaunt, p. 273 c. 3 
* Duke of Norfolk and Brown, p. 381 
0. 4 
O. 
* Offley and Offley, p. 66 c. 1 
Oglander and Baſton, p. 69 c. 7 
Oldham and Litchford. p. 23 1 c. 4 
Oldfield ana Oldfield, P. 266 c. 3 
Onſlow and South, p. 295 c. 6 
Onyons and Tryers, p. 407 c. 
Organ and Gardiner, p- 82 c. 2 
Orme and Smith, p- 302 6. 2 
Orde and Herning, p. 314 c. 2 
Orby and Lady Mobun, p. 343 & 5 
Otway and Hutton, p. 122 C. 5 
Owen and Curſon, p. 3 c. 6 


7 be Names of the Taſer: 


Oxenden aud Oxenden, — 67 Caſes 


* Oxwick aud Brockett; p- 355 c. 3 
P. 
Parker and Palmer, p. 17 C. 2 
Parrot and Wells, p- 25 c. 7 
Page and Neal, p- 40 c. 6 
* Packer and Dykes, p- 54 c. 6 
Paget and Read, p- 61 c. 2 
* Parker aud Blackbourn; p. 73 c. 17 
Parſons and Priddock, p. 93 c. 4 
Pawlet and Ingres, p. 103 c. 


Dean and Chapter of St. Paul's and 


Lewis Ruggle, p. 119 c:5 
Parker aud Turner, p. 119 c. 7 
* Parrot and Treby. p. 125 c. 4 
Pamplin and Green, p. 136 c. 3 
Parſlow and Weedan; p. 149 C.7 
Parker and Thacker, P-180 c. 12 
* Papillon and Bois, p. 185 c. 30 
Paget and Voſius, p . 195 ci 
packman and Cole, p. 216 c. 5 
* Palmer and Danby, p. 219 c. 6 
Pawlet and Pawlet, p. 267 C. 1 
Paſworth and Moore, p- 299 C. 2 
Palmer and Voung, p. 380 c. 2 
Pells and Browne, p. 187 c. 4 
Perry and Perry, p. 203 c. 4 
—— and Grant, p. 230 c. 2 

Petty and Styward, p. 290 c. 1 
Peter and Ruſſel, p. 321 C7 
Peacock and Spooner, p. 362 c. 14 
Phillips oer/ts "Duke of Bueks, p. 18 

c. 10 

Anne Pheſant's Caſe, p. 156 c. 11 

Phiney and Phiney, p- 249 c. 9 

Phillip s and Phillips, p. 292 C. 6 

Phillips and tbe Pariſh of &. Cle- 
ments Danes. 

* Pit and the Creditors of the Duke of 

Richmond. p. 3 c. 7 

Pit and Hunt, p. 58 c. 3 
Pile and Pile, | p. 204 c. 5 
Piggot and Penrice, p. 209 c. 13 
Pit and Pelham, p. 265 c. 3 
Plymouth and Bladen, p. 11 c. 3 
Plat ut ane Sprige, p. 386 c. 6 

Downes, p· 6 c. 4 
Hows and Potts, p. 6 c.7 
Powell and Arderne, p. 39 c. 2 

* Powell and Bell, p. 60 c. 7 

Powell and Morgan, p. 85 c. 1 


„ — — 


Popham aud — Page 108 
_ : 
* Pott and Folk: 15 
Counteſs of Portland and 1 "Dt Ne 
pi 171 Gt 
Powel and Powel; p. 265 c. 3 
Powell and Morgan; p. 269 C. 11 
Lady Poine's Caſe; p. 284 Cc 1 
Pocock and Lee, Pi 317 as 
Pope and Onſlow; p. 325 c:8 
Pollard and Green; , p. 342 Cf 
* Pollen and Huband; p- 412 c. 12 
The Proteftor and Lord I. umly, p. 75 
Cz 2 
Price and Keyte, pi 88 c. 2 
Pritman an Pritman, p. 162 c. 3 
Prideaux and Gibbon, p. 174 c. 2 
Prodgers and Phrazier; p. 276 C. i 
proctor and Cow per; P- 314 C: 3 
Pritchard and Langher, p. 332 c. 2 
— * and Purefoy, p-. 138 Git 
urefoy and Rogers, p. 189 c. 13 
— and Georges; p. 384 ci 1 
Q 
* Quitine and Yard; p. 74 c. 19 
R. 
Ranelaugh and Hayes; p:18 C. 6 
Randall and Head, p. 35 c. 1 
Ratcliff and Groves, p. 93 c. 3 
* Rafter and Stock, p. 123 c. 12 
Rawe and Pole, p. 169 G3 
Laay Radnor — Vandebendy, p. 219 
0. 3 
Randall and Bookey; p. 274 c. 4 
Lord Ranelaugh and Champant; p. 289 
C. 1 
Ramſden and Langley; 5. 328 0. 5 
Raw and Pole; P-355 ©. 6 
Reaſon and Sacheverell; p. 62 c. 3 


Rex cer us Lady Portington, P- 96 c. 6 
Rex verſus Warden of the Fleet , 


p- 128 c. 8 
Reeve and Reeve, p. 221 C. 3 
Renneſey and Parrot, p. 301 0. 4 
Richardſon and Sydenham, p. 47 c. 5 
Richardſon and Goodwin, p. 35 c. 3 
Rich and Jacquis, p. 80 c. 2 
Rich and Sydenham, p. 88 c. 1 


0 | Kiehardſon 


> 
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le 


Richardſon aud Lowther, Page 101 

| Caſe 2 
Earl Rivers and Earl Derby, p. 268 
| 905 8 7 
* Ridler and Ridler, p. 279 c. 5 
Riddle and Emmerſon, p. 381 c. 3 
Robinſon and Biſs, p- 48 c. 1 


Rowner's Caſe, p. 69 c. 11 
Rothwell aud Widdrington, p. 104 c. 9 


* Roſs and Roſs, pi. 124 C. 14 
* Rockley and Keyley, p. 126 c. 12 
Roper and Roper, p. 166 c. 3 
Roſſwell and Emery, p. 174 c. 1 
Robinſon and Duſgale, p. 201 c. 16 
Rooke and Rooke, P. 210 C. 17 
Robinſon and Bell, p. 237 c. 10 
Rous and Noble, p. 238 c. 22 
* Robinſon and Wharton, p. 285 c. 6 


Rutland and Molineux, p. 63 c. 7 
Rundle and Rundle, p. 119 c. 9 
p. 226 c. 15 


* Rutter and Baldwin, 


8. 
Biſbop of Sarum and Noſworthy, p. 47 


C. 2 


Sanderſon and Crouch, p. 60 c. 3 
Lord Salisbury Y Caſe, p. 109 c. 
Sanſon and Ramſey, p. 169 c. 2 
Sayer and Sayer, p. 200 c. 
Sawley and Gower, p. 275 C. 1 
Saunders and Browne, p. 292 c. 8 
Sayle and Freeland, p. 345 ec. 15 
Saunders and Nevil, p. 292 c. 3 
Scolefield and Whitehead, p. 26 e. 2 
* Scatchmer and Foulkard, p. 125 c. 3 
Scatter wood and Edge, p. 189 c. 15 
Scot and Houghton, p. 282 c. 8 
* Schoolding and Green, p. 298 c. 7 
Scudmore and White, p. 304 c. 7 
Sewell and Maſſon, p. 28 c. 3 
Seabourne and Blackſtone, p. 61 c. 1 
Seeling and Crawly, p. 67 c. 5 
* Selyard and Harris, p. 74 c. 20 
Searle and Hale, p. 332 c. 3 
Seybourn and Clifton, p. 354 e. 3 
Shelberry and Briggs, p. I c. 4 
Sherman and Sherman, p. 12 c. 10 
Sharp and Gammon, p- 72 c. 7 
Sherburn and Clerk, p. 76 c. 9 
Sheffield and Lord Caſtleton, p.93 


C. 6 
Short aud Long, p. 114 c. 7 
2 ; 


Shepperd and Kent, Page 142 Caſe 6 
Shaw and Weigh, p. 184 c. 28 
The Earl and Cpuntſes of Shaftsbury, 


P- 201 C. 10 


Lady Shore and Billingſley, p. 243 
C. 2 


Sheldon and Weldman, pi. 304 e. 3 
Shaw and Lady Standiſh, p. 353 c. 2 


Sherman and Sherman, Pp. 375 c. 2 
* Shales and Shales, p. 382 c. g 
Shires and Glaſcock, p. 403 c. 8 
Silway and Compton, p. 104 c. 8 
Skapholme and Hart, p. 86 
Slingsby and Hale, p. 164 c. 3 
* Smally and Smally, P.6 c. 3 
Small and Brackley, p.28 c. 7 
Smithby and Hinton, p. 73 c. 11 
Smithier and Lewis, p. 77 e. 13 


Smallpiece and Anguiſh, p. 238 c. 19 
Smith aud Tracy, p. 249 c. 8 
Smith and Smith, p. 267 c. 5 
a p. 268 c. 4 
Smith and Avery, P- 269 c. 
Smith and Pemberton, p. 287 c. 2 
Smith and Aſhton, p. 345 c. 14 
Smith and Clever, p. 362 c. 13 
Smith and Oxenden, p. 369 c. 1 
Snow and Cutler, p. 188 c. 10 
Snell and Dee, p. 295 c. 5 
South-Sea Company and ZBumſted, 
p- 77 c. 1 
Somerſet and Fotherby, p. 367 c. 1 
South and Allen, p. 383 c. 2 
Spencer and Wray, p. 4 C. 1 
Spearing and Lynn, p. 30 e. 
Sparkes and Smith, p. 47 c. 6 
Spalding and Spalding, pi. 188 c. 9 
Speake and Speake, p- 221 c. 7 
* Spence and Allen, p. 232 c. 3 
Speering and Degrave, p. 308 c. 1 
Lord Stowel and Cole, p- 3 c. 5 
Strilly and Wilſon, p. 7 c. 12 
Dr. Steward and the Eaſt-India Cum- 
pany, 40 x<.8 
Stapleton ma Sherrard, p. 76 c. 
Stephenſon and Houlditch, p. 8 b. 2 
Styant and Stuker, p. 104 c. ro 
Stephens and Dr. Berry, p. 138 c. 7 
Stapleton and Sherrard, p. 161 C. 3 
Hir Litton Strode a TLauy Ruffel, 
p. 210 c. 78 
Stephens and Guale, p- 222 c. 15 
Stephenfon and Wilſon, P. 236 c. 9 
Staplehill and Bully, p. 258 c. 2 
= St. 


— „ 


— — 
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* St. John and Turner, Page 2580 Trowell and Sir. Stephen Evans, Page 
{2 CA Hg: 375 Caſe 3 
* Stringer and Phillips, p. 292 c. 11. Trevor and Trevor, P. 387 c. 7 
Steward and Bridger, p. 306 c. 8| Sr Edward Turner's Caſe, p. 58 c. 2 
St John and Hol ford, p. 324 c. 5 Tuder and Semyne, 7 58 c. 4 
* Stainforth and Stainforth, p. 337 c. 4| Turton aud Benſon, p. 88 c. 2 
Strelly and Winſon, p. 372 c. 10 Turner and Gwine, p. 139 c. 6 
Surrey and Smalley, p. 240 c. 31] Furner and Jennings, p. 152 Cc. 6 
Sweetapple and Bindon, p. 394 c. 6 Twiſden and Wile, p. 68 c. 1 
Symonds and Gibbon, p. 85 c. 3] Tyle and Tyle, p. 106 c. 3 
* Symſon and Turner, p. 220 c. 11 | l 
Symons aud Rutter, p. 274 c. 7 5 
T. VVandenanker and Desbrough, p. 53 
: c. 2 
Taylor aud Debar, p. 26 c. 2 Vane an Wordall, p. 83 = 
Tate and Aultin, p. 62 c. 5| Vanbrough and Cock, p. 135 C. 1 
Tale and Ryland, p. 91 c. 2| Vachell and Leman, p. 361 C.7 
Taylor and Wheeler, p. 122 c. 3| Vane and Lord Bernard, p. 399 c. 3 
Taylor aud Hill, P. 13 2 c. 15 Vernon and Jones, p- 410 c. 10 
Taylor and Biddulph, p. 88 c. 11 Villars aud Beaumont, P. 23 c. 2 
* Targett and Gant, p. 193 c. 11. ; 
Taylor ard Sayer, p. 212 c. 30 
Tabor and Grover, . 273 6. 1% | W. 
Taylor and Leigh, p. 322 c. 4 
Terwit and Greſham, p. 227 c. 2 Wagſtaff and Bedford, p-. 6 c. 3 
Thomas and Porter, P. 121 c. 18 Wardour and Berisford, p. 11 c. 2 
Thomas and Terrey, p. 139 c. 5 Wankford and Fottherby, p. 22 c. 17 
Throp and Thompſon, p. 209 c. 8 Walker and Norton, p. 34 c. 1 
Thompſon and Towne, p. 242 c. 6 Watkins and Hatchet, p. 36 c. 3 
Thomas and Keymis, p. 269 c. 100 Warmeſtrey and Tanfield, p. 46 c. 10 
Thompſon and Leach, p. 278 c. 3|* Walter and Sanders, p. 58 c.5 
Thomas and Gyles, P. 281 c. 5 Ward and Meath, p. 65 c. 4 
Therman and Abell, p. 307 c. 2 Waller and Dalt, P. 90 C. 2 
Thwaytes and Dye, P. 343 c. 6 Watſon and Hinworth Heſpital, p. 100 
Thomas and Thomas, p.344 C. 19 . — 
Thyn and Thyn, pi. 380 c. 60 Wallis and Crimes, p. 107 c. 1 
Tirrel and Page, p- 209 C.11|* Earl of Warrington and Langham, 
Tifhn and Tiffin, p. 241 c. 1 p. 132 c. 14 
* Tipping and Piggot, p. 385 c. 5 Counteſs of Warwick and Edwards, 
Took and Took, p. 14 c. 8 p. 140 c. 7 
Took and Haſtings, p. 27 c. 3 Walſam aud Skinner, p. 154 c. 4 
Toulſon and Grant, p. 53 c. 5 Wareham and Browne, Pp. 202 c. 17 
Took and Fitz-John, p- 238 c. 18 Ward and Lane, p. 244 c. 6 
* Tonkins and Ennis, P.334 c. 6|* Walſh and Walſh, p- 249 c. 7 
Tovey and Young, p. 371 c. 6 Wakelin and Warner, p. 256 
Treakle. and Cooke, p. 47 c. 3 | Waters and Ebrall, 2. 262 c. 3 
Traitor and Traitor, p. 88 c. 2| Wale and Buckley, p. 263 C.1 
Tredway and Fotherby, p. 120 c. 16| Warr and Warr, p- 267 c. 3 
Trott and Vernon, p. 198 c. 6 Wainwright and Bendlows, p. 271 
Tafford and Berrige, p. 201 c. 14 G26; 
Trafford and Aſhton, p. 213 c. 8 | Walker and Penrice, p. 288 c.1 
Warner 


The Names of the Caſes. 


* Warner and Hone, Page 292 Caſe 10 
Warburton and Warburton, p. 345 c.13 


Walley and Walley, p. 384 c. 2 
Webſter and Biſhop, sn 
Webber and Smith, p. 115 c. 14 
Webb and Webb, p. 156 c. 2 
Weld and Bradbury, p. 203 c. 25 
Weal and Lower, p. 266 c. 4 
Weſtland and Robinſon, p. 375 c. 7 
* Whitworth and Goulding, p. 14 c. 4 
White and Taylor, p. 130 C.7 
Whore wood and Whore wood, p. 67 
7 

Whitlock and Watham, p. 145 c. 4 
* Whithill and Phelps, p.157 c. 3 

Wharton and Tilley, p-378 c. 4 
Wiſeman and Roper, p. 16 c. 1 

Wilcocks and Wilcocks, p. 26 c. 5 

Wiſeman and Vandeput, p. 56 c. 2 
Williams and Melliſh, p. 82 c. 10 
Wiſeman and Beake, p. 91 c. 4 
Earl of Winchelſea and Wentworth , 

p. 105 c. 1 
Wilſon and Fielding, p. 143 c. 10 


Wilkinſon and Merryland, p. 178 c. 19 
Wild's Caſe, p. 181 c. 15 


* Williams and Williams, p. 207 c. 9 


Winne and Loyd, Page 228 Caſe 6 
Willis aud Fineux, p. 257 c. 2 
Earl of Winchelſea and Norcliff, p. 262 


4 
* Wiſeman and Carbonell, p. 312 c. 1 
Willet and Winnell, p. 313 c. 14 
Wilcox and Kent, p. 410 c. 6 
Woods and Tucker, p. 82 c. 8 
Woodman and Blake, p. 109 c. 5 
* Woodgate and Woodgate, p. 132 
6&4 
* Wood and Fenwick, p- 170 c. > 
Wollet and Roberts, p. 227 c. 1 
Woocdroff and Winkworth, p. 249 
e. 
Woodhouſe and Brayticld, p. 258 c. 4 
Wright and Coxon, P-12 c. 5 
Wray and Williams, p. 219 c. 4 
Wright aud Blicke, p. 236 c. 7 


Wytham and Cawthorn, p. 392 c. 1 


K-: 


p-7 c. 10 
p. 293 c. 1 


Yallop and Holworthy, 
York and Stone, 


A TA- 


A E- 
Of the ſeyeral 


TITLES 


With their DIVISIONS. 


— * . 
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CAP. I. Abatement and Revivor. 


(A) \ N THAT ſhall abate the Suit. 
(B) Who may revive the Suit, and againſt whom, + 


(C) In what Manner may a Suit be reviced. 


CAP. II. Account. 


A) Who are intitled to have an Account, againſt whom it lies; and 

in wwhat Caſes. 
(B) Matters to be brought into the Account, what ſhall be allowed or 
diſcounted, when an Accountant may charge or diſcharge himſeff, 
and how the Particulars are to be aſcertained. 

(C) What ſhall be a good Bar to a Demand of an Account, and 
where an Account once ſtated ſhall be concluſive, vid. Title Guar- 
dian, Executor, and 'Truſt and Truſtees. 


CAP. III. Affidavits. 


(A) Where an Affidavit is neceſſary. | 1 | 
(B) Where an Afidavit may be ſaid to be full and ſufficient, and 
what ſhall be allowed thereon. i | OP 


. * * 
v. 34 


— 
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A TABLE of the ſeveral TITLES, 


ä 
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CAP. IV. Agreements, Articles, and Covenants. 


(A) Agreements and Corenants which ought to be performed in Specie, 


& econt'. 
(B) Pam Agreements, or ſuch as are within the Statute of Frauds 


and Prjuries, & egont. 
(C) Foluntary Agreements, in what Caſes to he performed. 
(D) Agreements by whom to be performed. 
(E) Concerning the Manner and Time of performing Agreements. 
(FE) Where the Perſon er Eſtate will be made liable to a Covenant 


or Agreement. a 
(G) Where there may be Relief when the Agreement is not ſtriftly 


performed. 
CAP. V. Amendment. 


(A) ID what Caſes to be allowed. 


CAP. VI Annuity, and Rent-Charge. 


(A) What ſhall be confirued a good Annuity or Rent-Charge, and 
_— and Eſtates made liable. 

(B) far a Court of Equity will aſſiſt, aud gice a Remedy for 
Recovering an Annuity or Rent-Charge when there is none at 
Law, and here of Apportionment and Extinguiſhment. 


CAP. VII. Anſwers, Pleas, and Demurrers. 


(A) Ma Hall be a full and ſufficient Anſwer. 

(B) —— the Party may couckide, charge, or diſcharge himſeff by 
is Anſwer. | 

(C) What ſhall be a good Plen, and well pleaded. 

(D) What ſhall be a good Eaufe of Demurrer. 

E) Anfewering, Pleading and Demurring to the ſame Bill. 


* 


F) Concerning the Replication. 
CAP. VIIL Afignment and Privity. 
AY Ia, Things or Invereft may be 6 ned i ** 
8 The Privity Cuumract or Blas ar ene e Reme- 
dy Grantees or Aſſignees ſhall have againſ? each other in Equity. 
' CAP. IX. Award and Arbicrament. 


(A) Concerning the Kulm Mon. 
(B) The Pariies to the Submiſſior. 


- x (C) The 


- 
2 " = - * 
r 


-— — — wp 


Court. 


CAP. X. Bankrupt. 


A) Concerning the Commiſſion and Commiſſioners. 

| B) Nat ſhall be ſaid the Bankrupt's Eſtate, or ſuch an Interelt 
in him ns the Commiſſuners may Mign. 

C) Vb may be allowed to rome in as Creditors: 

8 N Ho are obliged to come in as Cyedirors. 


CAP. XI. Baron and Femme. 


(A) What Things are veſted in the Husband by the Marriage. 
(B) What Acts of the Wife, before Marriage, ſhall the Husband as 
goid, as done in TDerogation of the Rights of Marriage. 
hs far the Husband fhall be bound by the Wife's Acts before 
arriage. 
8 Ho far by her Acts during Ctctrture. 
E) How far a Feme Cderr ſhall be bound by the Ats, in tohich be 


T*. with her Husband. | 
(F) What Contratts berween Husband and Wife are diſſolred by rhe 


Marriage. 

(G) In what Caſes the Hutband muſt make a ſuitable Proviſion on 
bis Wife when he ſues for her Fortune. | 

(H) = and Proceedings by, and againſt Husbaid and Wife, bots 

d be. 
(I) Concerning the IWife's Pin- money and Parapbernalia. 

8 Concerning Alimony and ſeparate Maintenance. 

L) What Right ſuroives to either of them by the Diſſolution of the 


Marriage. 
GAR II. 0. 


= By zwhom it may be brought. 

B) Iko are to be Parties to it. 

(C) Matters proper by a Bill in Equity. 

(D) Pills of Diſcovery, and herein of what Things there ſhall be 
a Diſcovery. | 

E) Bills quia timet, in what Caſes proper. 

F) Bills of Peace to prevent Multiplicity of Suits. 

G) Croſs-Bills. 

(1) Bills of Interpleader. 

(K) Certiorari Bis. 

(IL) Bills of Review and Reverſal, 

(NM) Bills original after a Decree. 


(N) Bill raken pro Confeſſo. = 
C AP. XIII. 


ATTABLE of the ſeveral TITLES, 


„„ 
* CAP. XV. Commiſſions for Examining of Witneſſes. 


CAP. XIII. Bonds and Obligations. 


(A) Concerning Bond's coluntarily entred into. | 

(B) ben the Conſideration of Entring into a Bond fails, in what 
Caſes there ſhall be Relief in Equity. * 

(C) That fhall be ſaid an illegal Conſideration, and herein of Bonds 
of Reſignation, Criminal Converſation, and ſuch as deprive a Man 

f the Benefit of the Law. | 
D) Unreaſonable Bonds relieved againſt. 

E) Bonds given in Fraud of Marriage — relieved againſt. 

F) Marriage-brokage Bonds, what ſhall be void as ſuch. 

3 Bondi obtained from young Heirs, in what Caſes to be relieved 

againſt. 

( 110 Ble and Penalty, in what Caſes mederated in Equity. 

(I) In what Caſes a Defett in the Bond, or the Want of it, will be 
ſupplied in Equity. | 

(K) Concerning Mobligors and Sureties. 


CAP. XIV. Charity. 


( 8 What ſball be a good Charitable Uſe. | 
(B) What ſhall be a ſuperſtitions Uſe, or a Charity to which the 
King is intitled. 

(C) Where a Defeit with Reſpeit to the Lands or Goods appoint- 
| * nr ri - _ * be —— in Favour of a Charity. 
D at ſhall be ſaid to be appointed to a Charity, and who 
| 2 - 3 "if able. 4 wu 
E) What ſball be a Miſ-imployment of a Charity, as by alteri 

it from the Donor's Intentions, not increaſing => — as 77 
Price of Things increaſe, &c. 
(F) Concerning Commiſſioners of Charitable Uſes. 


(A) In what Caſes a Commiſſion will be granted. 
(B) Concerning the Commiſſioners, and the Execution and Return of 
the Commiſſion. 


CAP. XVI Common. 


(A) In what Matters relating to a Commun vill a Court $4 
inter poſe and exert a oh | aw” 5 Orr of Syaiy 


CA P. XVII. Conditions and Limitations. 


(A) Who are ro take Adrantage of a Condition, or will be prejudi- 
ced by it. 
(B) 1 


8 
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with their DIVISIONS. 
(B) In What Caſes the Breach of a Condition, or the No- per form- 
ance of a Condition precedent or ſulſequent, will be relieved againſt, 
the Matter reſting in Cumpenſation. ey 
(C) In what Caſes a Gift or — upon Condition not to marry 
without Conſent, ſhall be good and binding, or cbid, being only in 
JTerrorem. 


as Smeg iT Doha eee, | 
CAP. XVIII. Contribution and Average, 


(A) Contribution and Average, in what Caſes: 
(B) In what Proportion. 


CAP. XIX. Copyhold. 


A) Concerning the Pozwer of Chancery over Copybold Eftates, the 
Jo of Lords and Tenants, and in what Ca has — exerted. 
(B) In what Caſes a defective Surrender, or the Want of it, will be 
ſupplied in Equity. y 


CAFE "XX. A 
CAP. XI. Courts, and their Juriſdiction. 


(A) Concerning the Juriſdiction of the Ordinary and limited Court 
in Chancery proceeding according to Law. © 
(B) Concerning the Furiſdiction of the extraordinary and unlimited 
Court in Chancery proceeding according to Equity. 
(C) Concerning the Furiſdiction of Chancery in foreign Parts. 
(D) Concerning the Furiſdiction of the Court of Equity in the Ex- 
chequer, and bow it interferes wwith Chancery. 
(E) How far Chancery will exert a Furiſdiction in Matters cogni- 
| ſable in Inferior Courts, as the Eccleſiaſtical Gurte, Univerſity 
Courts; Cheſter, Durham, 8c. _ 


CAP. XXII Creditor and Debtor. 


(A) Where there is a Proviſion by Deed or Mill for Payment of 
Debts what Debts ſhall be paid. | n 

(B) The Order and Manner in which Debts ſhall be paid, or what 
Precedence one Kind of Debt ſhall have over another in Equity. 

(C) What ſball be a good Payment, to whom, and at what Time: 

(D) Where. Debts of a different Nature are due, and a general 
Payment is made, to which Debts ſhall it be applied. 


(E) What Conveyance or Diſpoſition ſhall be fraudulent as to Credi- 
70rs. vol) 


c CG AP. XXIII. 


A TABLE of the ſeveral TIT LES, 
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CAP. XXIII. Cuſtoms of London and Tork. 


(A) What ſhall be deemed a Freeman of London's Eſtate, and ſul- 
ject to the Cuſtom. 5 | 5 
5 What Diſpoſition made by a Hemm of his Eft atafhgil be gauũ, 
or void being in Fraud of the Cuſtom. | 
(C) Perſons intitled to the Benefit of the Cuftom and ſubject to it. 
(D) Concerning the Cuſtom, with Reſpedt to the Children of a Free- 
man and here of Advancement, bringing into Hotchpot, Surojoor- 
ſhip, and Forfeiture. "I 
(E) Concerning the Widow of a Freeman and what ſhall be a Bar 
| of her cuſtomary Share. 
| (F) Concerning the Legatory or dead Man's Share, what ſhall go 
| out of it, and how it ſhall be diſtributed. 
(G) Concerning the Cuſtom of York. 


CAP. XXIV. Decree. 


A) Concerning the Drawing up and Inrolling of Decrees. 
B) Who are bound by the Decree. 
5 ) Concerning Error in the Decree. 

D) Concerning the Performance and Execution of a Decree. 


CAP. NV. Deeds, and other Writings. 


(A) Who is obliged to produce them, to 2whom, and upon erbat Terms, 
and how they are to be kept. 
(B) Of ſuppre * and cancelling Deeds and Writings and the Con- 
ſequence thereof. 

(C) Deeds and Inſiruments entred into by Fraud, &c. in what Caſes 
to be relieved agninſt. | 

D) Defei? in a coluntary Deed, in what Caſes aided in Equity. 


CAP XXVI. Deviſes 


8 Of Deviſes, by whom, and to whom. 
B) Of what Eftate or Intereft in the Deoiſor, may he diſpoſe. 
8 hat Words paſs a Fee in à Mill. 
D) What Words paſs an Eftate-tail and for Life. 
(E) Of executory Deviſes of Lands of Inberitance, and here of con- 
tingent Remainders and croſs Remainders, as far as they relate 
to this Place. | 
(F) Of executory Deviſes of Leaſes for Tears, and here of the Li- 
mitation of the Truſt of a Term, as far as it relates to, and agrees. 
with the Deviſe thereof. | 
( Q Of Terms for Tears, and uncertain Intereſts by Deviſe. 
0 Of Deviſes by Implication. | 
I) Of Deviſes of Lands for Payment of Debts. 
I | 


(K) Of 
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(K) Of Deviſes of Things Perſonal, as Goods, Chattels, &c. by what 
Deſcription and to whom 200d. 


Il hat Circumſtances are neceſſary by the 3 2 & 34 H. 8. & 29 Car. 2. 
Il hat ſball be a Revocation and a new Publication, vid. Title Will. 


"CAP. XXVII. Dower and Jointure. 


(A) Of what Eftate of the Husband's, with * to the Nature 
and Ouality thereof ſhall a Woman be endowed. 

(B) What ſhall be a Satisfattion or good Bar of Dower, and how 
far a Dozwreſs ſhall be favoured in Equity. 

(C) Of Fointures, and in what Caſes 2 5 ointreſs ſhall be more fa- 
coured or reſtrained in Equity than at Las. 


CAP. XXVII. Evidence, Witneſſes, and Proof 


(A) Of the Sufficiency and Diſability of a Witneſs. 

5 ale; a” be admitted as Foience, and 207 amount to ſuffe- 
cient Proj. | | | / 

(C) Where parol or collateral Evidence will be admitted to explain 
confirm, or contraditt what appears on the Face of a Deed or Mill. 

(D) Of examining Witneſſes, exhibiting Interrogatories, publiſhing 
and ſuppreſſing their Depoſitions. | 

(E) Of examining Witneſſes de bene eſſe, and eſtabliſhing their Te- 

ſtimony in perpetuam rei Memoriam. | 


CAP. XXIX. Executors and Adminiſtrators. 


(A) Exzecutors, in what Caſes more or Jeſs favoured in Equity than 
elſewhere. | 

(B) What ſhall be Aſſets. | 

(C) When upon the Death of one of the Executors the Surplus of 
the Fe em Eſtate, after Debts and Legacies paid, ſhall ſuraive 
to the other. 

(D) Where the Surplus of the Perſonal Eftate belongs to the Exe- 
cutor, or he is to be a Truſtee for the next of Kin to the Teftator. 

(E) Of Remedies by one Executor againſt another, and hozy far the 
one ſhall be anſwerable for the other. 

(F) Of Adminiſtration, to whom to be granted, who are intitled to 
a Diſtribution, and in what Proportion, and here of bringing in- 
to Horch pot. | | 


CAP. XXX. 
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A TABLE of the ſeveral TITLES, 


CAP. XXX. Fines and Recoveries. 


(A) What Eftate or Intereſt may be barred or transferred by Fine or 


Recovery. | | 
(B) What Charges and Incumbrances on Lands are barred and de- 


feroyed by Fine and Recovery. 
(C) Nat Charges and Incumbrances are made good by Fine and Re- 
codery. 


D) Where Equity will ſupply a Defett in a Fine or Recovery. 
85 Fines — — in what Caſes vacated and ſet aſide in 


Equity. . 
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/ CAP. XXXI. Guardian. 


XI 
(A) Of appointing and removing a Guardian. 
(B) What Ads of his with Reſpect to the Infant Eſtate, ſhall be 


good. 
(C) How to be charged and how to account. 


CAP. XXXIL Heir and Anceſtor. 


(A) By what Ads of the Anceſtor ſhall the Heir general be bound. 

(B) By what Acts ſhall an Heir ſpecial, or Iſue in Tail, be bound. 

5 Heir, in what Caſes favoured in Equity. 

(D) Where Charges and Incumbrances on the Lands ſhall be raiſed, 
or ſhall fink in the Inheritance for the Benefit of the Heir. 

( p © way the Heir ſhall have the Benefit and Aid of the Perſonal 

Hate. : Y 

( of ag _ Caſes there ſhall be a reſulting Truſt for the Benefit of 

s HOLY. 


(G) What Things ſhall go to the Heir, and not to the Executor. 
(H) What ſhall be Aſſets by Deſcent in the Hands of the Heir. 


( Unreaſonable Bargains and Securities obtained from young Heirs, 


in what Caſes to be ſet aſide. 


CAP. XXXIII. Ideots and Lunaticks. 


(A) Of 1deots and Lunaticks, who are ſich, bow found, to whoſe 
_ Cufiody to be committed, and here of the Power and Duty of their 
Committees, and of Abuſes done them. 
(B) What Acts of Ideots or Lunatichs are good, void, or voidable. 


CAP. XXXIV. Infant. 
A) Infants, how far favuured in Equity. | 
BY How far bound in Equity, or leſs facoured than at La. 
(C) What Acts of Infants are good, wid, or coidable. 
1 CAP. XXXV. 
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CAP. XXXV. Injunction. 


(A) Injunctions, in what Caſes, and when to be granted. 
(B) hat ſhall be a Breach thereof. 


CAP. XXXVI. Intereſt Money. 


(A) What Debt ſhall carry Intereſt, and from what Time. 
B) Where there may be Intereſt upon Intereſt. 
C) Where the Intereſt may exceed the Penalty. 
8 How Debts contratted before the Starutes that reſtrain Uſury 
hall carry Intereſt. 
(E) IV hat Intereſt a Debt contratted in a foreign Coimtry ſhall carry 


Here. 


CAP. XXXVII. Jointenants and Tenants in 
Common. 


(A) Mat fhall be a Fointenancy, and not a Tenancy in Comm2n« 
(B) Jhat ſhall amount to Severance of the Fointenancy. 


CAP. XXXVIIL Legacies. 


(A) Of veſted or lapſed Legacies being to be paid at a future Time 
or certain Ae, to which the Legatees never arrived. , 

(B) Of a lapſed Legacy, by the Legatee's Dying in the Life-time 
of the Teftator, and here in what Caſes it ſhall be good and veſt 

in another Perſon to whom it is limited over. | 

( or - ſpeci fick and pecuniary Legacies, and here of Mating and 
Refunding. 

(D) of the Time of Payment of a Legacy. 

(E) To whom to be paid. 7 | 

F) Wherg Legatees ſhall have Intereſt aud Maintenance. 

(G) Ademption of a Legacy. | 
Of Deviſes of Things Perſonal, to whom, and by what Deſerip- 

tion good; and where it ſhall be in Satisfattion, vid. Title Beviſe. 

— given upon Condition, vid. Title Conditions and Limitations; 

and vid. Title Remainder for Legacies limited ovet. 


CAP. XXXIX. Limitation of- Suits and Demands. 


(A) What Rights, Actiont or Demands, are deemed out of the Sta- 
tute of Limitations in Equity, and where ſuch Rights, Actions, 
or Demands, th once barred, may be revived or ſet up again. 

(B) Length of Time how far regarded in Equity. 


f CAP. XL. 
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CAP. XL. Maſter and Servant. 


(A) Vat Remedy they have againſt each other. 
(B) How far anſwerable for each other to others. 


CAP. XI. Mortgages. 


(A) Of the Nature and different Kinds of Mortgages, and herein 
of the Power of Equity in ſupplying Defects in Favour of the 
Mortgagee, and in making that a Mortgage which otherwiſe 
would be an abſofute Conveyance. | 

B) Of the Equity of Redemption, at what Time. 

C) Of the Perſons to redeem. 

D) Of Forecloſure, and here of opening the Forecloſure, Parties 
foreciiſed, and Tender and Refuſal of the Mortgage- money. 

(E) Where there are ſeveral Mortgagees of the ſame Eſtate, what 

Remedy they have azainft the Mortgazor, and againſt each other. 

(F) Where a Mortgagee may protett himſelf by buying in precedent 
TIncumbrances. 

(G) Iſhere a Perſon ho comes to redeem muſt do Equity to the 
Morrgagee before he will be admitted. © | 

(H) Morigage-money, to whom to be paid. 

8 Mortgagee anſæreralle for the Profits, and how to account. 


(K) how the Aſſignee of the Mortgagee is to account. 


CAP. II. Notice. 


1A) Of preſumptice Notice, and where Notice to one ſhall affect 


another. | 
(B) How far a Man is afetted who atis againſt expreſs Notice, 
or contrary to what he is obliged ro take Notice of at his Peril. 
(C) Purchaſers without Notice, in what Caſes favoured. | 


CAP. XLIII. Portions. 


) Portions and Provifiens for younger Children made good in E. 


(BY3G what Time Portions ſhall be raiſed, or reverfionary Fftaetes 
or Terms ſold for that Purpoſe. —= | 


CAP. XLIV. Power. 


(A) When well created, when determined. 
(B) Of the right Execution of a Power, and where 4 Defeft there- 


2 CAP. XLV. 


with their DIVISIONS. 


—— rr 


CAP. XIV. Privilege 


(A) That Perſous are intitled to Privilege. | 
(B) Of Proceedings by, or againft a privileged Perſon. 


CAP. XLVI. Procels. 


(A) Of Iſning, ſerving, and returning a Proceſs, by, aud againſt | 
az hom, at what Time, and here of Contempts, 


(B) Of Sequeſtrations. 
CAP. XLVIL Purchaſe and Purchaſer: 


(A) Who is deemed a Purchaſer in Equity. 

(B) Purchaſers, in what Caſes favoured in Equity. 

(C) I bere a purchaſer who purchaſes from one who bas only a 
Porver to ſell, muſt ſee that the Purchaſe-money is rightly applied. 
Of Purchaſers without Notice, and of preſumptive Notice, vid: 


Title Notice: > © 
* / rarings $59 


CAP. XLVIII. Remainder. 
(A) Of what Things a Remainder may be made. 
CAP. XLIX. Rent. 


(A) I. js 7 Caſes there may be Remedy for Rent in Equity when 
none at Ladd. | 

(B) In what Caſes the Leſſee may be relieved againſt the Payment 
of Rent in Equity. | 


CA P. L. Tithes. 


A) Tithes of what Things, and whom to be id. 
„ 


CAP. LI. Trade and Merchandize. 


A) Of Principals and Factors. 

B) Of Partners in Trade. | | 

C) Of Policies of Inſurance, and Bottomry Bonds. 

D) Of -Part-Ozeners, Maſters and Freighters of Ships. 

E) Of Cuftoms _— Merchants relating to Accounts, and Notes 
given by them for Money. 


CAP. LIL 


A TABLE of the ſeveral TITLES, &c. 


GAP, | LIL Tri 


(A) In what Caſes a new Trial may be granted, or the Venue 
changed by a Court of Equity. 


CAP, LIII. Truſt and Truſtees. 


B) Of reſulting Truſts, and Truſts by Implication. 
O) What ſhall be a Truft and not an Uſe executed by the Statute. 

(D) What Acts of the Truſtees ſhall defeat the Truft, or be a Breach 

Truſt in bim. 

(E) What At of the Truſtees jointly wwith Ceſtuique Truſt, or by 
Ceſtuique Truſt only, ſhall defeat the Truſt or deſtroy contingent 
Remainders. | 

(F) When a Truft is to be executed, what Eſtate is to be conceyed, 
and to whom. 

(G) Truſtees, how to account, and what allowances to have. 


(H) How far Truftees are anſwerable for each other. 
/ olan B02 So. 


A) Where a Truſt ſhall be ſaid to be raiſed. 


CAP. LIV. Waſte. 
(A) Waſte, in what Caſes reſtrained in Equity. 
CAP. AF. Wills and Teſtaments. 


(A) What ſhall be ęſtabliſbed in Equity as a good Mill of a Real 
Eſtate, and of the Circumſtances requiſite by the 32 H. 8. cap. 1. 
and the 29 Car. 2. cap. 3. 1 8 

(B) Of Teftaments and nuncupative IWills. 

C) Fraud in obtaining a Will, where examinable. N 

D) Of Republication, and in what Caſes it will make the Mill 
00, ; 3 
6 Of Rexocations in Equity. 


CAP. LVI Writs. 


(A) Of Writs of Error, and Writs mandatory, when to iſſue. 
(B) Of ſuper, * Writs, for what Cauſes. 5 oh 
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Abatement and Revivoz. 
(A) What wall abate the Suit & cont) 
(B) Who may revive the Suit, and again whom. 0 
(O In what Manner may a Suit be revived. 
— — ney neon - 
(A) What ſhall abate the Suit & econ. 


1. J Made J. S. and his Widow Executors, the Widow was 0 
made Executrix, upon Condition that ſhe did not marry ; * * 

they exhibit a Bill, and pending the Suit, the Widow mar- 
ries; and it was adjudg d upon a Reference to Bridgman, C. J. that Ea 
the Widow's Marriage (a) abated the Suit, altho it was urged that (4) If f 


"4 
her Executorſhip was only conditional. 18 Car, 2. between Hunden ae Plan- 5 3 


and Brewer, 1 Chanc. Ca. 77. f if or De- 
e ants die, 


or if a Feme Plaintiff marries, n Suit abates; but with Reſpeft to an Abatement by the 
Death of the Parties, it muſt be by the th of ſuch as are ſo far material Parties, and concerned 
in Intereſt, as to make it neceſſary to have their Repreſentatives before the Court, before there can 
be a final Determination of the Cauſe. | | 


2. If a Promiſe be made to the Husband and Wife during Cover- 
ture, and they bring a Bill for Performance, and pending the Suit, 
the Wife dies, yet this ſhall be no Abatement. Cary 88. for the zwhole 
Intereſt ſurvived to the Hu band. ERR ge age) 

3- So if the Husband and Wife ſue in the Wife's Right, and pend- 
ing the Suit, the Husband dies, yet the Wife may proceed. 3 Chan. 

6. 40. | | 

4. So if a Bill be exhibited for a Legacy againſt Baron and Fm. 
who is Executrix of the Teſtator, and pending the Suit the Husband | 
dies, this ſhall be no Abatement of the Proceedings; but had it been = 
concerning the Wife's Inheritance, it might be otherwiſe. Mich. 1691. He hat * 
between Helberry and Briggs, 2 Vern. 249. | Fee oy 92 5 

5. If er or Tenants in Common exhibit a Bill, and pend- os 2 2 
ing the Suit dye of them dies; yet per Bridzman L. K. the Suit ſhall © . . 
not abate. 3 (Han. Reh 66. But ©, as to Tenants in Common, for 2 
a Right deſcends to their Repreſentati ves. 77 1 

5 6 1 


2 


Abatement and Revivor. 


6. If a Cauſe has been heard on a Bill of Interpleader, and a Trial 
at Law has been directed to ſettle the Right between the Defendants, 
this puts an End to the Suit as to the Plaintiff; ſo that if he afterwards 
dies, the Cauſe ſhall ſtill proceed, and there needs no Revivor: 
Ruled on Motion. 1 Fern. 351. | | 

7. The Legal Eſtate in Queſtion in this Caſe was veſted in two 
of the Defendants as Truſtees in Fee, and the equitable Intereſt in 
Fee in another of the Defendants; and the Bill” was brought by 
the Plaintiff now Earl of Winchelſea, the Earl of Nottingham and 
his four Sons, to ſupply the Defective Execution of an Agreement 
made by the Lord Winchelled's Father, whereby the Eſtate was to 
be ſettled on the Plaintiffs ſeverally for Life, with Remainder to 
their firſt and other Sons ſucceſſively in Tail, and a Decree was ob- 
tained accordingly ; and it was referred to the Maſter to ſettle the 
Conveyance; after which the Ceſtui que Truſt in Fee dies; notwith- 
ſtanding which the Earl of Nottingham and his Sons attend the 
Maſter, who reported that he approved of a Draught of a Convey- 
ance, which was a Conveyance only from the "Truſtees, in whom 
the legal Eſtate was veſted, to the Uſe of the Plaintiffs, according 
to the Decree; but the Plaintiff Finch, now Earl of J/inchelſea 
(who by a former Settlement was to have been Tenant in Tail) 
took Exceptions to the Report; one of which was the Abatement - 
of the Suit by the Death of Ceſtui que Truſt, and that the Maſter 
had no Power to proceed till the Suit was revived. But the Court 
over-ruled the Exception, and held clearly that when there were ſe- 
veral Plaintifls or Defendants, that the Death of any of them made 
an Abatement of the Suit only as to themſelves, and that the Suit 
continued as to the reſt who were living; and therefore as to the De- 
fendants the Truſtees, that they might well execute a Conveyance of 
the legal Eſtate, and were not to wait for any Thing that was to be 
done by others; but if the Plaintiffs ſhould hereafter deſire a Con- 
veyance of the Equitable Intereſt, they muſt revive againſt the Heirs 
at Law of the Ceſtui que Truſt; and ſo in all Caſes where any Thing 


was required to be done by the Repreſentatives of the Party dy- 


ing. It was likewiſe held, that if ſome of the Plaintiffs refuſed to 
join in bringing a Bill of Revivor, that the others may bring ſuch 
Bill, and make thoſe who refuſed Defendants. And it was agreed, 
that a Defendant might bring a Bill of Revivor, as well as a Plain- 
tif. And it was likewiſe ſaid, that it was every Day's Practice to 
order Money out of Court to the Party entitled by the Decree, not- 
withſtanding the Death of ſome of the Parties. Mich. 1727. be- 
tween Finch and Lord Winchelſea. 


B) Who may revive the Suit, and againſt 


Nun oj fal- (. whom. 


1. 55 cannot bring a Bill of Revivor for want of Privity ad- 
mitted. 1 Chan. Ca. 174. 
2. An Aſſignee ſhall have a Kire Facias to revive a Decree, but 


not before it is ſign'd and inrolled, in like Manner as at Law: If 


there be Judgment for an Annuity , and the Annuitant afterwards 
ſells the Annuity, the Vendee ſhall have a Scire Facias on this Judg- 
ment between Dunn and Allen, 1 Fern. 283. but vid. 1 Vern. — 
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Abatement and Rebivor. © 


8. C. where it is ſaid that the Scire Faciat was diſallowed for want 
of Privity, and a Bill of Revivor was brought and allowed of by the 
Maſter of the Rolle, altho it was objected that an Aſſignee or Pur- 
chaſor, who came not in in Privity, could in no Caſe revive, but 
ought to bring an Original Bill to have a Parallel Decree made, in 
which it may be uſed as an Argument to induce the Court to make 
the like Decree, that there was ſuch former Decree: =Y 

3. As when a Deviſee having brought an Original Bill in Nature 
of a Bill of Revivor, and the Queſtion was, whether the Defendant 
ſhould be at Liberty to make a new Defence, and it was held by my 
Lord Keeper, that where a Bill, altho' an Original, is only to ſup- 
ply the Want of Privity; and in all other Matters as a Bill of Revi- 
vor, the Decree ought to be carried on in the ſame Manner as it 
would have been on a Bill of Revivor, if the Plaintiff had claimed 
in Privity ; and there is no Reaſon why the Deviſee ſhould not have 
the ſame Advantage of the Decree, as an Heir or Executor, without 
entring again into the Merits of the Cauſe; and the Decree on this 
Bill ought not to be longer or ſhorter than the firſt between Clare and 
Wordale, Paſch. 1706. 2 Vern. 538. | 

4. So if a Bill in Nature of a Bill of Revivor be brought againſt a 
Deviſee, he cannot diſpute. the Juſtice or Validity of the Decree, 
for then he would be in a better Caſe than an Heir or Executor! 
Per Cowper. Lord Chancellr, between Minſhull and Lord Mohun. 
2 Vern. 67 2. TR | 

5. If there is a mutual Account Decreed, and there happens an A- 
batement, the Defendant as well as Plaintiff may in ſuch Caſe revive ; 

between Lord Store and Cole; vide ſupra Letter (A) Caſe 7. that 

the Defendant in any Caſe may revive, as well as the Plaintiff, 

6. If an Adminiſtrator obtains a Decree, but dies before Inrollment, 

the Adminiſtrator Je bonts non may revive this Decree within the E- 2 
quity of the (a) Statute of 30 Car: 2. c. 6. between Ozwen and Cur- oa) By 10 

ſon, 2 Vern. 237+ enacted, that 


an Admini- 
ſtrator de bonis yon may ſue a Scire Facias, and take Execution upon a Judgment had in the Name ot 
an Executor or Adminiſtrator. 


7. If a Creditor is admitted by Order to come in before the Ma- 
ſter, and prove his Debt, and pay his Contribution, he is entitled to 
revive if the Cauſe abates. Trin. 1702. between Pitt and the Cre- 
ditors of the Duke of Richmond. 

8. If the Plaintiff revives againſt two only, when there were three 
Defendants to the Original Suit, his Bill ſhall be diſmiſſed.. Cary 78. 

Here. 

_ But it is not neceſlary to revive againſt a Defendant who never 
anſwer h 1 Fern. 308. 8 I 

10. If a Man marries an Adminiſtratrix, and the Plaintiff obtaigs a 
Decree againſt him and his Wife, and the Wife dies, the Plaintiff 
may proceed againſt the Husband without reviving againſt the Ad- 
miniſtrator of the Wife; but the Husband is not bound to anſwer far- 
ther than the Eſtate he had with his Wife. Between 7Zack/on and 
Raczlins, Mich. 1690. 2 Vern. 195. 

11. The Plaintiff's Inteſtate had obtained a Decree againſt the De- 
fendant for Payment of a Sum of Money, and alſo for conveying of 
Lands and Delivery of Deeds; but before any Thing was done up- 
on it, died inteſtate ; and the Plaintiff having brought a Scire Facias 

to 
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to revive the Decree, the Defendant demurs, becauſe the Heir was 
not made a Party, and a Decree cannot be revived by Parts; and if 
the Heir will not join as Plaintiff, he ought to have been made De- 
fendant. On the other Side twas ſaid that the Heir and Adminiſtra- 
tor are not jointly concerned, and each may Proſecute pro Intereſſe ſuo, 
and cannot join; and if he had been made Defendant, the Decree 
would not have been revived againſt him, becauſe the Bill could only 

have prayed it might have been revived, as to the perſonal Eſtate; 
and the Court over-ruled the Demurrer, and ſaid it was like a Judg- 
ment at Law in Waſte, where there may be two Revivors; it being 
then objected that the Scire Facias is to revive the whole Decree; 
' Whereas it ought to be only as to the Perſonalty : The Court allowed 
the Demurrer as to the Realty, but ordered the Decree to be revived 
as to the Perſonalty ; between Ferrars and Cherry, Mich. 1701. 


(C) In what Manner a Suit may be revived; 


1. Þ F the Suit abates, the Plaintiff may bring either an original Bill, 
_— —— or a Bill of Revivor, at his (a) Election: Adjudged between 
the Plaintiff Spencer and ray, Trin. 1687. 1 Vern. 463. FE 
bring ei- 
der an Origical Bill, praying that a parallel Decree may be made, or Bill of Revivor, which Re- 
vives all the Proccedings had therein before the Decree is figned and inrolled ; but if the Decree is 


figned and inrolled, it ought regularly to be revived by Scire Facias. 


2. A Bill of Revivor upon a Bill of Revivor lies. Mich. 13. Car. 
Hard. 201. Agreed per Cur. 

3. If one be named Defendant in the Original Bill, who is yet alive, 
he ought not to be named in the Bill of Revivor, becauſe the Suit ne- 
ver abated qu him. Hard. 201. 

4. But if named in the Bill of Revivor only, he may be named 
in every Bill of Revivor after, becauſe he was not named Defendant 
in the Original Bill. Hard. 201. 

5. A Cauſe being heard, and the Decree ſigned and inrolled, the 
Plaintiff (the Suit having abated) brought a Bill of Revivor, and the 
Defendant inſiſted that he ſhould have revived by Scire Facias, there 
being a Decree in the Cauſe; but in Regard there were Proceed- 
ings relating to Coſts, Gc. after the Decree was inrolled, which the 
Scire Facias would not revive, the Court held it well enough. 
2 Chan. Rep. 67. . 

6. If a Cauſe has ſlept 12 Months in Court, there ſhall be no Pro- 
ccedings had upon it, without firſt ſerving a Sulpæna ad Faciend. 
Attornat. 1 Vern. 172. ; 
tot 9 eee, Spor of Aogart 2 fine C Cor a2 
422 mon do . 41519 Hes o $ ft Hex 15 fen, PS 


an A 44 bbc Wag gon if 7 Fees v Ca . 


2 CAP. II. 


g 
1 
[ 
[ 


_ 
— — 


1 
— ——— —ů— 5 e—————— Vs 


— 
aan P 


CAP. II 


(A) Tho are intitled to have an Account, againſt whom 
it lies, and in what Caſes, 207412 3 I? ˙· 0m 
(3) Matters to be bzought into the Account, what wall 
be allowed oꝛ diſcounted, when an Accountant may charge 
and diſcharge himſelf, and how the Particulars are to be 
aſcertained. 3 

(C) What ſhall be a good Bar to a Demand of an Ac⸗ 
count, and where an Account once ſtated ſhall be con⸗ 
Vide the ſeveral Titles of Guardians, Executoꝛs, and Trut⸗ 
tees, how they ſhall be charged, and what Allowances they ſhall 


have. | 


(A) Who are intitled to have an Account, a- 
gainſt whom it lies, and in what Caſes. 


% Surviving Factor may be compelled to account, not on- 

ly for himſelf, but likewiſe for his Co- factor, although 

it was admitted that the (a) Executrix of the dead () By the 
Factor was compellable', and that among Merchants Common 


; Law none 

Jus accreſcendi hath no Place. 1 Chan. Ca. 127. could be 
: charged in 

Account, but as Guardian in Socage, Bailiff, or Receiyer, except in Favour of pa oa for 
Advancement of Trade, where by the Law of Merchants, one naming himſelf Merchant, might have 
an Account againſt another, naming bim Merchant, and charge him as his Receiver. 1 Inf. 37 z. 4. 
11 Co, 89. Remedies for, or againſt the Executors or Adminiftrators of Guardians, Bailiffs and Recei- 
vers, or for or againſt Jointenants, Tenants in Common, their Executors or Adminiftrators, were uſu- 
ally had in Chancery. And though now by the Statute 3 & 4 Ann. cap. 16. Actions of Account may be 
brought againſt che Executors and Adminiftrators of every Guardian, Bailiff, and Receiver, and by one 
Jointenant and Tenant in Common, his Executors and Adminiftrators, againſt the other, as Bailiff, for 
receiving more than his Share, and againſt their Executors and Adminiſtrators; yet till are Matters of 
Account thought more properly cognizable in Equity than at Law, eſpecially if there are mutual and 
Variety of Demauds, in which Caſes the Parties may more eaſily have an equal Meaſure of Juſtice, by 
ballancing or diſcounting them before a Maſter; and as this will give a Court of Equity Juriſdiction, 
ſo will it likewiſe, if there are different Parties concerned in Intereſt; but if any Doubt ariſes about 
particular Demand, it may be direQed to be aſcertained by an Iſſue and Verdict at Law, | 


G | 2. If 


- - ' 


Account. 


2. If a Merchant employs his Apprentice as a Factor beyond Seas, 
who dies, the Merchant ſhall have an Account againſt the Admini- 
ſtrator of the Apprentice. Nel. Chan: Rep. 1 25. 

3. It was held by the Court, that an Infant was not compellable 
to account as Factor, fo it was yrged, that by the Cuſtom of Mer- 
chants he may, but an Infant may be Executor, and ſhall be charged, 
becauſe the Law enables him: So he may be charged in Trover, be- 
cauſe a Tort, but not on Contract, nor as Bailiff, or for Goods to 
carry on a Trade; and therefere when Infants are Factors, their 
Friends ſhould give Seeurity for their Accounting. Tri. 1700. be- 
tween Smally and Smally. | 

4. A Truſtee made a Letter of Attorney to F. S. to manage and 
receive the Rents and Profits of the Truſt Eſtate, who did ſo, and 
accounted to the Truſtee; and now being ſued by the Cæſtui gue 
Truſt, inſiſted that the * —_— hes was to oat, L.. the 
he having alr ' accounted, he ight quiet as to the Plaintiff; 
are . erde to account to the Plaintiff. 77 in. 34 Car. 2. be- 
tween Pollard and Dozwnes, 2 Chan. Cu. 121. The Reporter adds; 
Note, That the "Truſtee was dead, but that was not yielded as the 
Reaſon. 

5. The. Aſſignee of Corpmiſſigners of Bankrupts brought a Bill to 
have a Diſcovery and Acegupt of Money received by the Defendant 
on Behalf of the Bankrupt: The Detendant pleaded, he received it 
only as a menial Servant to the Bankrupt, and had accounted for it 
to him already, and that the Commiſſioners had already examined 
him upon Interrogatories; but the. Plea was over- ruled. Mich. 1682. 
between Nas ſtaſte and Bedford, 1 Vern. 95. 2 Vent. 358. S. C. but 
quere, whether there were not Circumſtances of Fraud in this Caſe, 
or a Combination between the Bankrupt and Servant. 

6. For if a Man by Anſwer ſwears, that what he received he re- 
ceived as a menial Servant, and hath paid it over to his Maſter, he 
ſhall not be put to Account again, but he ought to diſcloſe this Matter 
in his Anſwer. 1 Fern. 136. 

7. So on Exceptions. to a Maſter's Report, which had reported the 
Defendant's Anſwer inſufficient; the Lord Keeper declared, That it 
was ſufficient for a Servant or Apprentice, in Anſwer to a Bill for an 
Account, to ſay in general, that whatever he received, was by him 
received and laid out again by his Maſter's Orders. Mich. 1683. be- 
tween Potts and Potts, 1 Vern. 208. 

8. The Plaiutiff, who was Adminiſtratrix to her Brother, a Captain 
in Colonel Churchil/Ps Regiment of Marines, having prayed an Ac- 
count of his perſonal Pay, and the Pay of his Servants, and alſo the 
Pay. of the Company; it was inſiſted upon, on Behalf of the Defen- 
dants, that ſhe was only intitled to an Account of the Captains per- 
| ſonal Pay, and Pay of his Men, and not for the Pay of the Com- 

pany, altho' they ſeemed to admit that a- Captain for Land-Service 
Was to recruit his Company, but would have it there was a Diffe- 
_ rence when he was a Captain of Marines; or if the Captain may be 
intitled, yet his Adminiftrator was not; but the Court decreed an Ac- 
count of the Whole, Hill. 1711. between Bella and Churchill, 
2 #orn.'682.- | 
9. A. had a Title to ſome Houſes, by a Settlement made. of them 

on him and his Wife, but being obliged to go beyond Sea, he leſt 
the Deed of Settlement with, his Brother, who being afterwards 2 
3 | mitted 
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mitted 2 Priſoner, the Defendant entred and enjoyed the Houſes ſe- 
veral Years; and it was decreed, that he ſhould Account for the 
Rents and Profits to . Nel. Chan. Rep. 285. obefig nib 

10. If a Man, during a Perſon's Infancy, receives the Profits of an 
Eſtate to Which the Infant is entitled, and continues to do ſo for ſe- 
veral Years after the Infant comes of Age; before any Entry is made 
upon him, yet he ſhall Account for the Profits throughout, and not 
during the Infancy only, Paſch. 1699. between Zallop and Halenor- 
thy, that an Infant ſhall have an Account of Profits againſt an Intru- 
der; ide 1 Vern. 295. but if there be a Verdict againſt bis Title, he 
muſt recover at Law rſt. Wen 7 nt Sn 

11. But if there is no Ttuſt nor Infant in the Caſe, nor any Entry 
made by him who is entitled to the mean Profits, Equity will not 
decree any Account of the Reñits and Profits. 2 Fęrn. 324. 

12. If there are three Part-Owners of a Ship, and one of them re- 
fuſes to havigate the Ship, and the other Two do it againſt his Con- 


ſent, and the Ship is Toft in the Voyage; yet he who refuſed ſhall 


contribete to the Loſs in Proportion, as he was intitled to have an 
Account of Profits, had there been any: Between Srrilly and Winſor; 
1 Fern. 297. | 2 1 

13: Two Perſons agreed for the Purchaſe of an Eſtate in Moieties 
between them, which Eſtate was ſubject to ſeveral Incumbrances, 
which were to be diſcharged out of the Purchaſę- Money; one of 
them had Abatements made to him by ſome of the Incumbrancers 
of ſeveral Sums due for Intereſt, and' otherwiſe, which they; in Con- 
ſideration of Services and Friendſhip, agreed ſhould be to his own 
Uſe; yet on a Bill brought for an Account of the Rents and Pro- 
fits, the Cotirt would not allow him the Benefit of theſe Abate- 
ments, excluſive of the other; but held; that he muſt Account for 
them, the Purchaſe being made for their equal Benefit; and on a 
mutual Truſt between them. Trin. 1728. at the Rolls, between 
Carter and Horne. | 


(B) Matters to be brought into the Account, 
what chall be allowed oz diſcounted, where 
an Accountant may charge oz diſcharge him- 
ſelf, and how the Particulars are to be aſ- 
tertained. 


1. IF a Mortgagee or Truſtee manage the Eſtate themſelves, there 
is no Allowance to be made. them for their Care and Pains ; 
but if they employ a skilful Bailiff, and give him 20 J per Annu 
that muſt be allowed, for a Man is not bound to be his own Bailiff. 
Per Cur, 1 Hern. 316. 2 2 
2. One deviſeth 250 J. to his Son, and makes his Wife Executrix, 
who marries another Husband; in a Bill brought againſt them for 
the Legacy by the Son, the Defendants would have diſcounted Main- 
tenance and Education, which the Court would not permit; for it 
was ſaid that the Mother ought to maintain the Child; but a Sum of 
Money paid for the Binding of him Apprentice was allowed to be 
diſcounted. 2 Pent. 353. 
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- 3. The Plaintiff came as a Gueſt to the Defendant's Houſe, at her 
Invitation; and the Defendant inſiſted on 5 a Week, for Diet and 
Lodging, alledging, that ſhe being a Perſon of Quality, and courted 
by ſeveral Noblemen, much was ſpent in Entertainments, and praycd 

it may be allowed her in Account; but the Lord Chancellor ſaid it 
was no honourable Demand, and decreed an Account without any 
ſuch Allowance, it appearing that ſhe came at her Invitation. Be- 
tween Arundell and Roll, Mich. 1681. 1 Vern. 1g. 

4. A Marriage Settlement was to all the Sons of the Marriage in 
Tait Male Succeſſively, and for Want of ſuch Iflue, to the Daughters, 
till the Perſon next in Remainder ſhould pay them 3000/. On Fai- 
lure of Iſſue Male, the Poſſeſſion came to the Daughters, who in- 
liſted that they ſhould hold the Lands until the Remainder-Man 
thought proper to determine their Eſtate by one intire Payment ; but 
on a Bill brought by the Judgment-Creditors, who inſiſted to be let in- 
to a Satisfaction ſubject to this Charge, and in Exoneration thereof, 
to have an Account of the Rents and Profits, it was decreed, at the 
Rolls, that they ſnould Account for the Profits, and that the Rent 
ſnould be applied, firſt to pay the Intereſt, and then to ſink the Prin- 
cipal, as in Caſe of a common Mortgage, which Decree was affirm- 
ed by my Lord Chancellor, with this Variation, that the Principal 
ſhould not be ſunk till a third Part was raiſed above the Intereſt, and 
ſo again' when another third Part was raiſed. Mich. 1706. Between 
Blagrave and Chim, 2 Vern. 5 23. | | 
5. It was inſiſted upon, (and not denied) to be a Cuſtom between 
Merchant and Merchant, that all Accounts ſhould be evened on 
either Side, by Way of Eſtoppel, eſpecially when the Bulineſs is of 

the ſame Employment. 2 Chan. Ca. 7. | 
6. The Defendant had a Bond from the Plaintiff for 50 J. in 1684, 
and in 1685 the Defendant lodged and dieted with the Plaintiff, and 
in 1699 the Defendant brought an Action at Law on the Bond, 
againſt the Plaintiff, who brought this Bill to have a Diſcount for 
the Diet and Lodging; and though there was no Agreement for 
that Purpoſe, and. ſuch Length of Time paſſed, yet the- Maſter of 
the Rolls decreed it to an Account, and ſaid, that ſo it ſhould be if 
the Defendant had been a Bankrupt, the Plaintiff ſhould have had a 
Diſcount againſt the Commiſſioners or Aſſignees, and that a Diſ- 
count was, natural Juſtice in all-Caſes. Hill. 1699. between Arnold 

and Richardſon. 15 eee 
7. So where two Perſons had mutual Dealings, but before their 
Accounts ſettled, one of them die, and the Survivor brought a Bill a- 
gainſt his Executors, to have an Account; and that the Plaintiff might 
{) That (a) diſcount what he was to pay out of what the Executors were to 
gore may pay to him; and it was decreed accordingly, altho' it was objected 
a Diſcount ©, G4 bo f 2 
againſt the it may make a Devoffavit in the Executors. Mich 1701. between 


Commiſho- Beaumont and Groger. 
ners or Aſ- 4 * $2 | 
fignees of a Bankrupt, vide 2 Vern. 428. the Caſe of Peters and Soame. 
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8. The Plaintiffs were Aſſignees under a Commiſſion of Bankrupt- 
cy awarded againſt Sir Jaſtus Beck, and brought this Bill againſt the 
Defendants, to compel them to aſſign and transfer to the Plaintifls 
ſeveral Shares in their Stock, to which Sir Juſtus Beck was entitled, 
and which in the Year 1720, coſt him between 10 and 1206/, The 
Defendants, by Anſwer inliſted, that Sir 7u//tts Beck was one of the 
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Directors of their Company, and that in the Year 1720, after his Pur- 
chaſe of the before-mentioned Stock, the Company lent him about 
12000 J. and inſiſted that they ought not to be obliged to let the 
Plaintiffs transfer or diſpoſe of the Intereſt which Sit Ju. had in 
their Stock, without Payment of the 12000. borrowed, and that by 
Virtue of the Act 5 Geor. 1. one Account ought to be ſet off againſt 
the other; and for that Purpoſe they had come in as Creditors under 
the Commiſſion of Bankruptcy, and had prov'd their Debt ; there 
was no Pretence that the Money was lent on the Security of the 
Stock; but it was inſiſted, that on the Credit of the great Parcel of 
Stock which Sir Zauſtus had in their Company at that Time, that 
they lent him this Money, and therefore would now ſtop his Stock 
till Payment thereof, or as far as the Value of the Stock would 
extend; Which now by the great Fall of Stocks would by no Mears 
ſatisfy their Debt; but it was decreed at the Rolle, and that Decree 
on an Appeal affirmed by the Lord Chancellor, that the Defendants 


ought to permit the Plaintiffs, the Aſſignees, to transfer and diſpoſe 


of the Stock for the moſt they could make of it, and that they 
could not ſtop or retain the Stock for their Satisfaction, either before 
or by Virtue of the Statute 5 Ger. 1. And it was reſembled to the 
Caſe of the Lord of a Manor, and his Copyholders, that the Lord 
could not refuſe to admit a Perſon to whom one of the Copyholders 
had fold his Eſtate, on Account of any Debt due to the Lord by that 
Copyholder; that as the Lord of the Manor in that Caſe, though he 
| had the Freehold of all the Copyhold Eſtates in him, yet he had 
no Right to any of the Copyholders — Copyhold; fo here, tho 
the Company had the whole Stock of the Company in them in their 
corporate Capacity, yet the St each Proprietor was diſtinct, 
and veſted only in himſelf, wherk With the Company had nothing to 
do further than they were inveſted therewith by the Charter, or Act 
of Parliament wherewith they were incorporated and impowered, or 
ordered to transfer each one's Stock by Transfers to be made in tke 
Books of the Company; which otherwiſe every Proprietor might 
by Deed, or otherwiſe, have transferred as he thought fit. And it 
was held, that this Caſe differed from that of the Hudſon's Bay 
Company, decreed per Lord Chancellor, aſſiſted by Raymond C. J. 
and Mr. Juſtice Price, where there was an expreſs By-Law to ſub- 
je& the Stock of each Member to ſatisfy the Debts they ſhould owe 
to the Company, And it was ſaid, that this was not like the Caſe 
of Demanaray and Metcalf, where a Banker lent 200 / on a Pledge 
of Jewels, and afterwards lent the fame Perſon a further Sum of 
Money on his bare Note; yet he was not admitted to redeem the 
Jewels without Payment of the Note likewiſe ; for there it was be- 
tween two private Perſons. And it was held not to be within the 
Statute of 5 Cor. 1. which ſpeaks only of mutual Dealings and Ac- 
counts, which is not this Caſe, as Sir 7#/tus had a fixt permanent 
Intereſt in the Stock, and the Money borrowed without Regard there- 
to. And the Court held this was not like the Caſe of Partnerſhip, 
where if any of the Partners borrowed any of the Partnerſhip's Mo- 
ney, his own Share ſhould be anſwerable for it, and he ſhould not 
be permitted to come into a Court of Equity, and pray an Account 
of his Share of the Partnerſhip, Stock and Effects, without making 
Satisfaction for the Debt he owed to the Partnerſhip; for this was a 
Tranſaction between them as private Perſons, and on a mutual Cre- 
D . 
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and the Plaintiff charged the Defendant only by the Book; and upon 


a very old infirm Woman, lived with her, and ſhe from Time to 


dit and Truſt; but the Loan of the 12000/: in the preſent Caſe to 
Sir Juſtus, was not in their corporate Capacity, wherein only he ſtood 
related to them, and held his Stock, but was a Loan by them as 
private Perſons, for which they could not ſtop his Stock, which he 
held as a Member of the Company, in their corporate Capacity, 
Trin. 1728. between Meliorucchi and Royal Exchange Aſſurance 
any. | 
9 Colonel Ruſſel married the Widow of Lord North and Grey, 
who was Executrix of her Husband, and kept a Book of Accounts re- 
lating to his Eſtate, and after ſhe married Ruſſel, the ſame Book was 
kept and continued on. After he went over Governour to Barbadbes, 
and his Wife went with him, as did the Servant that made and kept 
the Book of Account: And there was Proof in the Cauſe, that the 
Book was made up from Vouchers, and had paid great Part of the 
Monies; and the Witneſſes believed all the other Monies were paid, 


Exceptions taken to the Maſters Report, the Queſtion was, Whether 
the Maſter ought not to have allowed the Book as a Diſcharge as 
well as a Charge; and after long Debate, my Lord Keeper adjudged 
it ſhould be allowed as a Diſcharge; and the rather in this Caſe, be- 
cauſe Colonel Ruſſel, his Lady, and the Servant, were dead in Bar- 
Bades, which amounted to Length of Time, which was always held 
a good Reaſon for allowing of it, and ſo took it to be a good Rule, 
and fit to be eſtabliſhed, that where a Man was charged only by an 
Oath, or a Book, the ſame ſhould be his Diſcharge; and the Caſe of 
Melliſh and Turner, lately adjudged, was cited, where Books had 
been loſt in the Earthquake at Hnirna, ſo that the Plaintiff could 
only charge the Defendant Tauer, by his own Books, the ſame 
Books were admitted to be his Diſcharge. Mich. 1701. between 
Darſton and Earl of Oxford & al Executors of Colonel Ruſſel, = 
10. The Defendant was a Houſe-keeper, and her Aunt, who was 


Time received the Aunt's Money for her, as any was paid; the Aunt 
died Inteſtate, and the Plaintiff being intitled to a diſtributive Part of 
her Eſtate, brought a Bill againſt the Defendant, to diſcover what 
Sums of the Inteſtate's Money ſhe had received for the Inteſtate. 
She by her Anſwer ſets out ſeveral Sums ſhe had received for the In- 
teſtate whilſt ſhe lived with her, and at what Time, and that the 
Inteſtate had immediately put them out again at Intereſt, to ſuch 
and ſuch particular Perſons, and ſet forth other Sums which ſhe had 
received and paid over to the Inteſtate. The Cauſe being heard with- 
out Prcof on either Side, and an Account decreed, which was re- 
ferred to a Maſter, he by his Report charged the Defendant with 
the Sums confeſſed by her Anſwer to be received, and ſubmitted to 
the Court, whether ſhe was not likewiſe to be diſcharged by the 
ſame Anſwer. The Maſter of the Rolls ſaid, that tho he look'd 
on the Defendant in this Caſe to have acted only in the Nature of a 
Servant, who by the Juſtice of this Court may, on a Bill brought 
againſt him by his Maſter's Executors, diſcharge as well as charge 
himſelf by his Anſwer; yet as the Defendant might in this Caſe 
have proved her Anſwer, as appears by the Anſwer it ſelf, and had 
not ſo done, he referred it back to the Maſter, and each Side to 
make what Proofs they could, and he declared, that if the Anſwer 
was diſproved, as to the Sums put out at Intereſt, he ſhould give no 
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Credit to it as to other Particulars, elſe inclined it ſhould be a Diſ- 
charge too, as well as a Charge. Trin. 1702. between Bayly and 
_ An Account being of twenty Years ſtanding, it was ordered, 
that the Defendant may prove on Oath what he cannot prove by 
Books and cancelled Bonds, it being of ſo long a Standing. Between 
Peyton and Green, 1 Chan. Rep. 146. An Account of fourteen 
Years Standing admitted to be proved by Oath. 1 Chan. Cu. 127, 
12. The Court will not allow any Thing to be placed to Account 
under the Head of General Expences ; but the Party muſt name the 
Particulars. Nel. Chan. Rep. 117. | 

13. The Defendant on Account, ſhall be diſcharged by his Oath 
of Sums under forty Shillings, but a Party ſhall not, by Way of 
Charge, charge another Perſon ſo. 2 Chan. Ca. 249. 1 Fern. 28 . 
KP. where it is ſaid that he muſt mention to whom paid, for 
what, and when; ide 1 Fern. 470. Where it is ſaid that the Court 
being informed, that the Courſe of the Court was, that an Accoun- 
tant was to be allowed, on his own Oath, all Sums not exceeding 
' forty Shillings each, ſo as the Whole was not 100 . Declared that 
Rule ſeemed very unreaſonable, and would conſider how to re&i- 
0 5 In an Account between the Plaintiff, a Gardener, and the De- 
ſendant, a Seedſman, the Defendant ſhall be allowed Sums under 
forty Shillings, by Way of Diſcharge, upon his Oath ; but the Plain- 
tif ſhall not be allowed any Thing on his Oath. Between Marſh 
feld and Maſton, 2 Vern. 176. This is now the eftabliſhed Praftice 


In Chancery. 


(O) What ſhall be a good Bar to a Demand of 
an Account, and where an Account once ſta⸗ 
ted ſhall be concluſive. 


1. A Prays to have an Account of the Sale of Goods taken in Exe- 
* cution at an Undervalue; the Defendant pleads, that before 
he bought the Goods of the Sheriff, and afterwards they were offered 
to the Plaintiff for the ſame Price he gave for them; and the Plea 
was allowed good. Nel. Chan. Rep. 111. ; | 
2. An Account was decreed between the Plaintiff and Defendant; 
and it being proved, that the Defendant had altered a Bundle of Pa- 
pers; and it being likewiſe reported by the Maſter; that he had ſup- 
preſſed the Evidence, the Lord Chancellor difallowed the Defendant's 
whole Demand, though he ſwore he had produced all the Papers; 
and his Lordſhip declared he was ſatisfied, that all the Papers were 
produced. Between Mardbour and Berisford, Paſch. 1687. 1 Fern. 
452. 

3. The Bill was to call the Defendant, the Plaintiff's Steward; to 
an Account; the Defendant by Way of Plea inſiſted, that the Plaintiff 
had ſued here, and alſo at Law, for the ſame Matter, and having 
her Election, ſhe choſe to have her Bill diſmiſſed here, and not 
meeting with Succeſs at Law, ſhe now reſorts back again to this 
Court; that the Plaintiff had ſeiſed in violent and undue Manner alt 
his Writings and Evidences, and like wiſe impriſon'd his Perſon : The 

Cour: 


12 Account. 


Court held, that a Diſmiſſion upon an Election was no more peremp- 
tory than a Nonſuit at Law; and that as to the Taking of the Pa- 
pers, tho Detinue of Charters is a good Plea at Law to an Account; 

et to ſay that the Plaintiff did once ſeize his Writings, is not good; 
br it is the Detainer that makes the Plea good; and as to the Im- 
priſonment, he may bring his Action; and therefore ruled, that the 
Defendant ſhould anſwer; but crdered, that whereas there was a 
conſiderable Sum of Money in the Trunk, that the Money as well 
as Writings ſhould be reſtored; for though the Defendant may be 
greatly in the Plaintiff's Debt, yet ſhe mult not levy her own Debt 
after that Manner. Between the Counteſs of Plymouth and Blador. 
2 Fern. 32. 

4 LF ho' an Account be ſtated under Hand and Seal, yet if there 
appears any Miſtake in it, the Court will order the Parties to go to 
a new Account. 3 Chan. Rep. 18. 

5. The Defendant's Teſtator ſtated an Account with the Plaintiff, 
which was ſigned and ſealed by the Parties; but the Plaintiff after- 
ward finding that his Servant had paid 20c/. for which he had no 
Credit given him, prayed a new Account againſt the Executor, who 
pleaded the former Account ſtated, and that he was but an Executor, 
and knew not how to Account: 'The Plea was over-ruled, but ordered 
to proceed no further than Anſwer without Leave of the Court. 27 
Car. 2. between J/right and Coxon, 1 Chan. Ca. 262. Nel. Chan. 
Rep. 431. EP, 2 Chan. Ca. 157. S. P. | 

6. A. makes a Jointure of an Equity of Redemption, and after- 
wards becomes a Bankrupt; the Commiſſioners aſſign this Equity of 
Redemption, and the Aſſignees ſtate an Account. The Jointreſs 
brings her Bill to be relieved, alledging Combination between the 
Aſſignees and the Mortgagee, and that they had allowed more Mo- 
ney than was due on the Mortgage. Lord Keeper : The Aſſignees 
ſtand in the Place of the Husband, and the Account ſtated by them 
ought to be as concluſive as if ſtated by the Husband; and the 
Charge is not right in the Bill, being too general; however the 
Plaintiff had Leave to amend her Bill. Between Knight and Bamp- 
elf, 1 Vern. 179. 

7. Mortgagor and Mortgagee ſettle an Account before a Maſter ; 
and now a ſubſequent Mortgagee ſues for a new Account, ſuppoſing 
the former Account to be falſe, and made by Conſent, but did not 
inſiſt upon any Particulars; and the Lord Chancellor declared, that 
the Account ſhould bind the ſecond Mortgagee, if the Fraud and 
Colluſion were anſwered. Trin. 29 Car. 2. between Needler and 
Deeble, 1 Chan. Ca. 299. 

8. A. is Tenant for Life of a Truſt, Remainder to his Sons, 4. 

before a Son born brings a Bill againſt the Truſtees, and an Account 
is decreed, and afterwards taken; this Account ſhall bind the Sons, 
for all Perſons that could be made Parties were Parties to the Suit. 
Between Leonard and Cm. Suſſex, Mich. 1705. 2 Fern. 5 26. 
9. An Account taken, and a Diſtribution decreed in the Spiritual 
Court of a Perſonal Eſtate; yet a new Account decreed in Chancery, 
2 Vern. 47. 

10. The Plaintiff's Husband and the Defendant had Dealings toge- 
ther as Merchants; the Bill was for an Account; and although it was 
agreed, that Length of Time was no Bar, yet the Plaintiff's Husband 
living many Years after the Trade and Dealings between them ceaſed, 
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and acquieſcing to the Time of his Death, the Court diſmiſſed the 
Bill, and left the Plaintiff to recover at Law, if ſhe could. Between 
Sherman and Sherman, Mich. 1692. 2 Vern. 276. | 

11. Among Merchants it is looked upon as an Allowance of an 
Account current, if the Merchant who receives it does not object 
againſt it in a ſecond or third Poſt. Per Hutchins, Lord Commiſſio- 
ner, 2 Vern: 276: | 


CAP. It. 
Alkidavits. 


a 
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(A) Where an Aftidavit is neceſſary, & cconr. 
(B) Where an'Aﬀidavit may be ſaid to be full and ſuf- 
ficient; and what chall be allowed thereon, 


. 
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| (Ay Where an Affidavit is neceſſary, & oconr: Gl lan dige 


Lord Keeper, As it is the Loſs which intitles the Court to 
Juriſdiction of the Cauſe, Affidavit muſt be made of it. 
1 Chan. Ca. 231. RT's Were” 2 
2. But if a Perſon comes only for a bare Diſcovery of a Deed, 
he need not make Oath of the Loſs of it, as he muſt do when he 
comes for Relief; for he cannot tranſlate the Juriſdiction, without 
Oath made of the Loſs of the Deed. 1 Fern. 247. Ws art) 
3- So where a Bill was brought for a bare Diſcovery of a Deed, 
and the Defendant demurred, becauſe the Plaintiff had not made 
Oath, according to the Courſe of the Court, that he had not the 
Deed; upon which this Diſtinction was taken and allowed of by the 
Court, ci. That where a Perſon comes for a Diſcovery, and prays 
Relief, there it is neceſſary for him to make Affidavit of the Want 
of the Deed; but when he ſeeks but a bare Diſcovery, or to have it 
prodrced at a Trial, it is not neceſlary ; for it is not to be —_—_ 
"Is E that 


5 1. Y F a Bill be exhibited, grounded on the Loſs of a Bond ; por 


Aﬀfdavi te. 


but it is ſufficient to aver, that the Party is a Scholar reſident, &c. 


- - 8. There was a Reference to the Six Clerk, whettir a Plea of 


was not the fame Perſon; and the Court allowed the Plea to be 


9. A Plea of a former Suit depending for the ſame Matter, _ 


that the Plaintiff in either of the later Caſes would do fo abſurd a 
Thing, as exhibit a Bill, if he had the Deed. 1 Char. Ca. 11. 1 Fern. 
180. J P. But vide 1 Feru. 59. where the Diſtinction is taken 
quite contrary, but ſeems to be tbe Miftake of the R . 
4. The Plaintiff had purchaſed the Manor of Leyborn in the 
County of Kent, and the Defendant was 'Tenant of Part thereof by 
a Leaſe for Years, which was now expired, at the Rent of 80/. per 
Aunum; and the Plaintiff by his Bill ſet forth, that the Court- 
Rolls, Title-Deeds, and Writings belonging to this Manor, were 
kept in a Cloſet in ſuch a Room at the chief Manſion-houſe, and 
that after his Purchaſe, the Houſe being repairing, and Workmen in 
the Houſe, the Defendant took that Opportunity and got into the 
Cloſet, and took away all the Writings, and (amongſt others) the 
Counterpart of the Defendant's Leaſe, and charged that the Defendant 
had broke ſeveral of the Covenants in his Leaſe; but that for Want 
of the Counterpart the Plaintiff could not aſcertain his Damages in 
an Action at Law to be brought concerning the ſame; and therefore 
prayed a Diſcovery of this Counterpart and general Relief. 'To 
this Bill the Defendant demurred to the Relief only, for that the 
Plaintiff had not annexed to his Bill the uſual Affidavit, that he had 
not the Counterpart in his Cuſtody, and gave a full Anſwer, by Way 
of Diſcovery, to the whole Bill ; but the Demurrer was over-ruled, 
for that the Bill was only for a Diſcovery, and therefore though he 
charged that ſeveral of the Covenants were broken; yet he did not 
pray any Recompence or Satisfaction for ſuch Breach, but only com- 
lained, that for Want of the Counterpart he could not aſcertain his 
Damages at Law, ſo that he had wholly an Eye to Law for his 
Satisfaction; and though he prayed Relief generally, that was only 
to be applied to the particular Relief he had before prayed, which 
was a Diſcovery of the Counterpart of the Leaſe. Trin. 1729. be- 
tween Whitworth and Goulding. S. P. As to the General Relief be- 
3 reſolved the ſame Day between King 
and King. | 
5. A Plea of Privilege of an Univerſity need not be upon Oath; 


— between Prat and Taybr, 1 Chan. Ca. 237. 1 Gln. Ca. 
258. K P. 

6. A Plea of Outlawry need not be upon Oath. 1 Chan. Ca. 237. 
1 Chan. Ca. 258. F. P. But Quere. 2 id e 1 © 
7. For where the Defendant pleaded the Privilege of the Exche- 
quer, being the Foreign Oppoſer, the Plea was over-ruled, becauſe 
it was not put in upon Oath. Between Gibſon and J/hiteacre, 
2 Vern. 83. So a Plea of Outlawry was difallowed, becauſe it was 
not put in upon Oath. 2 Fern. 37. - 


Outlawry, with an Averment of the fame Perſon, ought to be upon 
Oath ; and it was urged, that it had been ſo ruled in Lord North's 
Time, beeauſe it might come from the other Side, to aver that he 


good, being only the common Averment, but gave Leave to amend 
on Payment of 20 s. Coſts. Between Took and Took, 2 Fern. 198. 


not be upon Oath. 1 Fern. 33 2. 


Ws | 10. Where 


* „ | Afrdavits. = 


10. Where a Perſon is arreſted upon an Attachment, the Con- 
tempt ſhall hold good, though no Affidavit be filed at the Time 


of Taking forth the Attachment, if it be filed before the Return 
of it. 1 Fern. 172. | 


(B) Where an Aﬀeidavit may be ſaid to be full 
and ſufficient, and what ſhall be allowed 
N thereon. | nenn * 


1. Eclared by my Lord Chancellor Feffimies, that a general 
Affidavit of having material Witneffes beyond Sea ſhould 


not be ſufficient, but the Witneſſes muſt be named in the Affidavit, 
and the Point mentioned to which they can materially depoſe. 
1 Fern. 334. 

2. Some Bailiffs, who had ſerved an Execution. in Breach of an 
Injunction, find Money hid in the Hauſe, .and carry it away, and the 
Party at whoſe Suit the Execution was taken gut, was ordered to 
make Satisfaction, who complained of this Order as unjuſt, ſay ing, 
that the Parties ſhould be admitted to purge themſelyes by Oath ; 
and that the Plaintiff ſhould nat be admitted to be Fudge of his own 
Damages; but my Lord Chancelhr confirmed the Order, and aid, 
That a Man who had ſtolen would got-ſtick to forfipear it; and 
that therelare i dime ſpeligtaris, the Qath of the Party injured 
ſhould be a good Charge on him who did the Wrang, Between 
Childrens and Saxby, 25 Car, 2,. 1 Vern, 297. 

3. An Accountant ſhall be allowed Sums under forty Shillings on 
his own Affidavit. 1 Fern. 283. But for this vide Title Account 
Letter (B). N Dre 5 

2 HO Gan be Hat, er bo a 1 
aui 20 . 0) Nenvon r A > can lf Phe 
lacs neue AAen 13 aria nebegoies . | 
AD ee, be Read — he HI oh e. ale ge. 
Read. E. Tes. E 


CAP. IV. 


C AP. IV. 


Agreements, Articles, and 
Covenants. 


(A) Agreements and Covenants which ought to be 
perfozmed in Specie, & econt.. | 

(B) Parol Agreements, 02 ſuch as are within the Sta⸗ 
tute of Frauds and Perjuries, & econt”. $M 

(c) Uoluntary Agreements, in what Caſes to be per: 
fozmed, | | 

(D) Agreements, by whom to be perfozmed, 

(E) Concerning the Manner and Time of perfozming 
Agreements. | 


F) Where the Perſon oꝛ Eſtate will be made liable to a 
Covenant 02 Agreement, | 

(G) Where there may be Relief when the Agreement 
is not ſtrictly perfozmed, 


(A) Agreements and Covenants which ought 
to be perfozmed in Specie, & econt. 


in order to gain a Reconciliation between his Nephew and 
his Father, (whom the Nephew had diſobliged) to ſettle his 
Eſtate on his Nephew: Such Covenant ſhall be executed in 
Secie; tho it be objected, that a Court of Equity cannot decree the 


'A I an Uncle covenants, in Conſideration of natural Love, and 


Execution of a Covenant or Agreement in Specie, when the Party 
(#) Prohibi- has a Remedy for Damages at (a) Law. Between Miſeman and 


Roper 


| been granted to Inferior Courts of Equity, for deereeing the Performance of Agreements in Specie, as 
where a Man promiſed to make a Leaſe, and refuſing, the Court of Marches of Wales decreed a Perform- 
ance; and a Prohibition was granted. 1 Poll. Abr. 280. Lat. 172. 1 Rol. Rep. 368. But now the Power of 
Chancery, and other Courts of Equity, in inforcing the Execution of Articles and Agreements, is ſo 


well cflabliſhed, that in many Caſes, Money agreed to be laid out in Lands ſhall be conſidered as 
I | Lands 
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Roper, 21 Car.1. 1 Chan. Rep. 158. An Agreement deereed in Se- 7 i 
gie. 19 Elis. Gary 84. and the like Objection made. | Lands as 4 
; 4 © os \ oy e e . 7 33 oney; vid. 
Chan. Ca. 39. and tho' a loſing Berga will ſometimes. be decreed as well as a Beneficial one, : Vern. 
I yer it mult ever be obſerved, that Articles or Agreements, out of which an Equity can be raiſed 
2. Decree in Fpecie, ought to be obrained with all imaginable Fairneſs, and without any Mixture 
ending to Surprize or Circumyention ; and that they be not extreamly unreaſonable in any ReſpeQ; 
1 a Court of Equity will, decording to the Cireumſtanee of the Caſe, either fer the Agreemen 
quite aſide, ſend the Party to Law, or direct 4 Trial in a Qgantum damnifecat'. 


. 


— 


2. 4: having a Leaſe from the Dean and Chapter of ſells 
it to B. and it was agreed, that upon 4.'s abating Part of the Money, 
2. ſhould, upon the King and the Dean and Chapters Reſtoration, 
reconvey it to 4. and tho' it was objected, that this was in Nature 
of a Wager, and ſo more proper for a Common Law Court; yet a 
ſpecifick Performance of the Agreement was decreed; 14 Car. 2. be- 
tween Parker and Palmer, 1 Ga 
3. J. S. upon a Treaty of Marriage, offered to ſettle 500 J per 
Aunum, as a Jointure on his intended Wife, and was intruſted with 
the Drawing of the Settlement, which the Wife never read, and the 
Jointure ſettled was but 4000. Per Aunum, and he taking Notice du- 
ring the Marriage, that the Jointure ſettled was not ſo much; and 
talking of making of it up, but dying before, his Heir was decreed to 
make it up, altho' there was no (5) Covenant or Agreement proved, (5) There 
by which he bound himſelf to make a Jointure of that Value. Mich. — Eau. 
1681, between Benſon and Bellaſis, r Vern. 16. neſs in the 
ke a Covenant; for where it appears to be the Intent of Two to do, or not to do'a R . 
—— 0 Covenant, and the rather in Equity, where a Covenant is only conſidered — 4 Evi 
dence of an Agreement, as a Bond may be. Vide 1 Chan. Ca. 294. 


4. A Feme ſole being Tenant in Poſſeſſion, agrees with the Heir 
at Law, who pretended a Title; that in Caſe he did not diſturb her, 
ſhe would leave him the Land after her Death, if the died without 
Iſſue of her Body, or 500 4. in Money; the Feme married; and devi- 
ſed to her Husband ; and tho it was urged, that this was all the 
Portion the Husband had with her, and that he was therefore 
a Purchaſer, and that ſhe being Tenant in Tail, might have docked 
the Remainder, notwithſtanding the Court decreed a Performance 
of = Agreement. Paſth. 1682, between Cuilmore and Battiſon; 
I Vern. 48. | i 

5. If 4 upon the Marriage of his Brother, executes a Writing, by 
which he promiſes, if the Wife be worth 160/ and if he dies with- 
aut Iſſue, he will give his Lands to his Brother and his Heirs, and 
the Wife is worth 1604 And A. himſelf afterwards marries and ſet- 
tles the Lands in Your upon his Wife, and dies without Iſſue, 
having deviſed the Lands to his Wife in Fee, tho' this is urged to 
be a Limitation to take Eſſect after a Dying without Iſſue, and ſo 
ſubject to be deſtroyed by the Tenant in Tail; yet as the Marriage 
was proved to be in Expectation of the Performance of this Agree- 
meent, it will be good againſt the Deviſee of the Wife, Decreed 
33 Car. 2. between Goylmer and Paddiſton, 2 Vent. 353, 354. 

6. The Plaintiff aſſigned ſome Shares of the Excife to the Defen- 
dant, who thereupon covenanted to ſave him harmleſs, and to ſtand 
in his Place touching all Payments to the King; the Plaintiff being 
ſued by the King brought his Bill to have the Agreement performed 
in Specie; and altho' it was inſiſted that the Plaintiff might recover 

. F Damages 


(3 


rn 
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Damages at Law; and that this was not a Covenant for any Thing 


| certain ; and that by this Means a Maſter in Chancery was to tax 


Damages inſtead of a Jury; yet it was decreed that the Defendant 
ſhould perform his Covenants; and it was directed to a Maſter, that 
as often as any Breach ſhould happen, he ſhoutd report it ſpecially, 
that the Court, if Occaſion ſhould be, might direct a Trial in a 
Onantum Damnificat. Mitch. 35 Car. 2. between Lord Ranelaugh 


and Hayes, 1 Vern. 189. 2 Chan. Ca. 146. S. C. 
J. &. a Jointrefs, brings her Bill to have an Account of the 


Real and Perſonal Eſtate of her late Husband, and to have Satisfac- 
tion thereout for a Deſect of Value of her Jeinture Lands, which he 
had covenanted to be and to continue ef ſuck Value; and the Defen- 
dant inſiſts, that this is a Covenant which ſounds only in Damages, 
and properly determinable at Law; tho' it be admitted that a Court 
of Equity cannot regularly affeſs Damages; yet in this Caſe a Maſter 
in Chancery may properly inquire into the Value and Pefect of the 
Lands, and report it to the Court, which may decree ſuch Defect to 
be made good, or fend it to be tried at Law upon a gantum Dam- 
cur. Mich. 1699. between Hedges and Everard. 


8. The Condition of a Bond was to ſettle certain Lands in ſuch a 
Manor by fuch a Day; the Obligor dies before the Day, ſo the 


Bond was faved at Law; and the Queſtion. was, Whether this Court 


would deem an Execution in Specie: Per Lord Chancelbor, the Lands 
muſt be ſettled, and. ſo it has often. been done. Paſech. 1697, be- 
tween Holtham and Ryland. | | 

9. By a Marriage-Agreement, which was reduced into Writing, 
but not ſealed, the Son's intended Wife was to have more than 
would have been left; for the Father indebted his Wife and two 
Daughters unpreferred; and the Court would not decree it, princi- 
pally by Reaſon of the Extremity of it, but left the Party to his 

emedy at Law. 31 Car. 2. Anonymus, 2 Chan. Ca. 17. 

10. If A. Articles for the Purchaſe of B.'s Eſtate, —, he 
bought it for one whom B. was willing to oblige, and thereby gets 
it ſomewhat the cheaper, when in Truth he bought it for another, 
Equity will not decree an Execution of this Agreement. Hill. 1682. 
between Philips and the Duke of Bucks, 1 Vern. 227. 

11. A, on the Marriage of his Daughter to B. covenants that B. 
ſhall have his Lands called C. at his Death, cheaper than any other 
Perſon, and lives twenty Years after, and deviſes to B. 1000 J. and to 
his Daughter, B. s Wife, 500/. and deviſes the Lands to his Grand- 
fon; the Court refuſed to decree an Execution of the Agreement, 
becauſe of the Uncertainty of it; and it not being mutual, B. not 
being bound to take it at any Price. Hiil. 1700. between Bromley 
and Zeferies, 2 Vern. 16. WE 15 
12. An Agreement for a Purchaſe being obtained by an Attorney 
from an old Woman of Ninety, and ſeveral ſuſpicious Circumſtances 
appearing, the Court would neither decree it to be carried into Exe- 
cution againſt the Heir at Law, nor to be delivered up upon a Croſs 
Bill exhibited for that Purpoſe, Hul. 1708. between Green and 


Wood, 2 Vern. 63%. 


| Y Paxol 


. 
1 


— — 5 


Agreements , Articles, and Covenatits. 19 


(8) Parol Agreements, 62 ſuch as are within 


ment for a Leaſe of a Houſe, ſetting forth, that the Plain- 


1 A Bill was brought to have the Execution of a Parol Agree- 
* in Confidence of this Agreement, had expended large Sims of 


tiff, 1 "eEEME No 
Money in Repairs, Ge. to which the Defendant pleaded the (4) Sta- (% By the 1 
tute of Frauds and Perjuries, and the Plea was allowed: But my Acre 
Lord Keeper was of Opinion, that if it had been laid in the Bill to Incerets of 
be Part of the Agreement, that it ſhould be put into Writing, it Freebols, or 
might have altered the Caſe, and poſſibly require an Anſwer. 777 — — 
1682. between Hollis and Whiting; 1 Vern: 151. uncermin 
| nrereſt in 


of Lands, Sc. not put in Writing and ſigned by the Parties making them, or their - 
—— by Writing. ſhall have no greater 12 as Eſtates at Wild, cept LAS thee Crenddinn 
three Years, from the Making whereof the Rent teſerved ſhall be two Thirds of the full Value of the 


Thing demiſed. 


2. A Bill being afterwards brought in the precedent Caſe, in 
which it was alledged, that it was Part of the Agreement, that it 
ſhould be reduced into Writing; My Lord Keepef ſaid, that the 
Difficulty was, that the Act makes void the Eſtate, but does not ſay 
that the Agreement it ſelf ſhall be void, and therefore he thought, 
that if that ſubliſted, fo as to infitfe the Party to Damages at Law. 
it might be (5) decreed im Equity, and directed that Point to be tried, © 4 the 
and that afterwatds' ht would conſider farther ef it; but as to the travis d 
Improvements made, his Lordſhip was clear of Option, that for Perjuries 
ſuch as wers for Ufe and NecefNity, ah d'not meerly for Rumour and wich 2 L. 
Fancy, the Party was to have Satisfaction. 1 Fern. 159. fign to pre- 
in Marriage, or any other Treaties, Incertainty, Perjury, or Contrariety of Evidence, ſeveral Caſes 


vent, either 


not liable to theſe Inconveniences, have been determined to be out of the Statute, upon the following 
Diſtin tions which ſeem the more neceſſary to be mentioned, as many of the printed Caſes on this Sub- 
jed take no Notice of them; and by not giving us all the Circumſtances of rhe Cuſe, contradict each 
other; it may likewiſe be proper to inſert the Caſes themſelves, which ſapport theſe Diſtinctions. 


3. 1/h, That tho the Agreement be by Parol, and in no Part ex6- 
cuted,. yet if there be no Incertainty, the Court will decree it: As if 
a Bill be brought for a Specifick Performance of an Agreement, and 
the Subſtance of the Agreement is ſet forth in the Bill, and confeſ- (a9 en C. 
ſed by the Defendant's Anſwer, the Court will decree Bxecution of Soy: 
it; for in this Caſe there is no Danger of Perjury, which was the 
only Thing the Statute" intended to prevent. Mjch. 1762. between 
Croyſton and Banes, Mich. 1713. Like Point between Sirhondfort 
and 2 2 - 

4 2 at tho the Agreement be by Paro; yet if it be agreed 
to be reduced into Writing, —_ Part 4 the 2 17 — 
but the Reducing of it into Writing is prevented by Fraud, it may be 

As if upon a Marriage-Treaty, Inſtructions are given by tlie 

Husband to draw a Settlement, and by him privately countermatided; 
and afterwards he draws in the Woman by Perſuaſions and Aſſurances 
of ſuch Settlement, to marry him, this ſhall be executed. Micb. 1719. 
Sir George Maxwell and Lady Montacute's Caſe. 


Ay ge A Largo Pos op. 54), 643. N . Con. 234 
5. So 


2 


20 Aereements, Articles, and Covenants. 


8 


m 


5. So where a Parol Agreement was concerning the Lending of 
Money on a Mortgage, and the Conveyance propoſed was an abſo- 
lute Deed from the Mortgagor, and a Deed of Defeaſance from 
| the Mortgagee; and after the Mortgagee had got the Deed of Con- 
| veyance, he refuſed to execute the Defeaſance; yet it was decreed 
| againſt him on the Fraud, by Lord Nottingham, ſoon after the Ma- 

king the Statute, a Caſe quoted and agreed to, in Sir George Max- 
Wells Caſe, Mich. 1719. 

6. 3dly, When the Agreement is ſigned but by one Party, yet it 
may be — on the Circumſtances of Fraud; as where the Defen- 
dant, on a Treaty of Marriage for his Daughter, with the Plaintiff, 
ſigned a Writing, comprizing the Terms of the Agreement; and af- 
terwards deſigning to elude the Force thereof, and get looſe from his 
Agreement, ordered his Daughter to put on a good Humour, and 
get the Plaintiff to deliver up that Writing, and then marry him, 
which ſhe accordingly. did; and the Defendant ſtood by at a Corner 
of a Street to ſee them 7 by to be married; and the Plaintiff was 
relieved by the Maſter of the Rolls upon the Point of Fraud, which 
was proved. Cited to be adjudged by my Lord Chancelhr in the 
Caſe of Bawdes and Amburſt, Paſch. 1715. Between Mallet and 
Halfpenny, 2 Vern. 373. K. C. reported by the Name of Halfpenny 
and Balls; but no Mention made of any Fraud, but that the Father 
was privy and conſented. * 

7. The Defendant's Son made his Addreſſes to the Plaintiff's 

Daughter, and the Plaintiff deſiring to know what the Father could 

ſettle on him, he told him, that his Father had an Eſtate of 60/. 

per Ann. that he was in a good 'Trade, and would take him in Part- 

ner; and ſaid he would ſatisfy him more particularly by going to his 

„ Father, who lived at ſome Diſtance off, and accordingly went, and 

on his Return told him, that he would ſettle the Eſtate on him, and 

take him in Partner; upon which the Plaintiff agreed to ſettle a 

Leaſehold Eſtate on him of 2 or 300/. per Aunum; but deſired the 

Son to acquaint his Father of it by Letter, who did, and the Fa- 

N ther, in his Anſwer, expreſſed his Good-liking of the Match, and 

= 1 ſaid he would comply with every Thing he told his Son. On the 

A Marriage-Day the Woman fell ſick of the Small-Pox, and the ſame 

_ Day the Son went to his Father's, where he fell ſick likewiſe of the 

: Small-Pox, but in his Sickneſs was prevailed on to make a Will, and 

5 deviſe the Leaſehold Eſtate to his Father, and died; the Wife reco- 

vering, her Father and ſne pray a Reconveyance of the Leaſehold E- 

i ſtate, or that the Agreement might be performed in Specie, and a 

Diſcovery of the Letter wrote by the Son, and infiſted, that the Let- 

ter and Anſwer brought the Agreement out of the Statute of 

Frauds; but the Defendant denying that he knew the Contents of 

the I. etter, tho he owned he received ſuch a one, and that he had 

burnt it as Waſte-Paper, my Lord Chancellor (tho he ſaid it was a 

Caſe of great Compaſſion) doubted whether he could relieve the 

Plaintiffs, ſaying, it was only executed according to the Statute, by 

one Party, and what the Defendant told his Son, might be very un- 

certain, who perhaps might have magnified Matters in order to in- 

hance his Father-in-Law's good Eſteem of him; but he gave the 

Parties Time to ſee if they could agree the Matter. Hill. 1710. be- 
tween Hall and Butler. 2. K. ae. 

8. 4tbh, 
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8. On a NMarriage-Treaty, the 1 Father propoſed to give 
4500. Portion, and the Husbapd was to ſettle 4 or 5004. per Au. 
num for a Jointure; the Father and intended Husband went to 
Mr. Minſbull's Chambers, who „ 'both Sides; 
took down Minutes or Heads thereof in Writing; and the fame 
Day gave them to his Clerk, to draw a Settlement according xæo 
the Terms of the Agreement; the next Day the Father fell ſict 
ſuddenly, and died in two Hours after, and the next Morning the 
Marriage was conſummated; and on a Bill brought to have a Spe- 
cifick Performance of the Agreement, my Lord Muntellor deereed it 
to be within the Statute of | Pratids, and faid; he knew nò Caſe 
where an Agreement, tho wrote by the Party Himſelf, ſhould bi ad; 
if not ſigned, or in Part executed by him; and that thoſe prepa- 


ratory Heads might have received ſeveral Alterations'6r Additiohs; 


or the Agreement might have entirely broke —__ fome'further 
Inquiry of the Party's Circumſtances'; and this Decree was thought 
very juſt by the Bar, who all agreed with my Lord Chancellor; that 
if the Marriage had been had upon the Fot of this Writing; and 
the Father had been privy and conſenting to it, that he ſhould aſter- 
wards have been obliged to execute his Part thereof Pe #515. 
between Bawaes and Amhurſt. ASP e445 ON I 

9. If 4. agrees to fell the Lands in Queſtion to Y. and a ſhort 
Note is drawn of the Agreement, (blit not by either Party) 
purporting; among other Thi 1 th B. ſhould have the Lands 
from Lady day next; and that he ſhonid them pay the Puuchaſe- 
Money, and Poſſeſſion is delivered N. who thereupon in his Cat- 
tle, and makes Incroachments on A. S other Lands, by whieh ſome 


— 


Differences aroſe,” which to remove, A. deſires N to repeal the rr. 
gain, which he refuſed; upon which A. ſells the Lands to G .- VW ö 
_ 


had Notice; B. having tendered the 'Moniey” and'Corveyances 
26th of March following, he will be derreed the Lands; this Agtee- 
ment being in Part executed, and therefore ivet within! the - Statute; 
Hill. 168 5. between Bucher and. Stapely, 1 Fenn. 363 
455. 8, C cited in a Caſe where an Agreement, tho not ſigned, 
being in Part executed, was decreed between 

10. A. fold Houſes to B. for 2000 J. a Note was made by 4. of 
the Agreement, and ſigned by B. only and it was objected, that 
this was within the Statute; and that the -Notebinkds: not him wha 
did nat ſign it; and that they / muſt be both, or:neither, bound iti 
Equity; but ĩt was dęereed that the were both bound. 36 Q. 2d 
between Hauton and Guy 2 Cl. 20996 01 bars! 
11. A. agreed by Paro / with Hucur n Leaſe, which was drawhy 
peruſed, and corrected hy As Coumſel, and aſterwards engroſſed . 
ligned the Leaſe, . having pleaded the Statute: Tho Oourt ordered 
him to Anſwer, but Taved::the Benefitiof:the Plea till ithe Hraring. 


Hill. 1683.- between Luuirber and:Carril;: I Fern. 221. L e3nsbnt. 


12. An' Adminiſtratis, and her two Children, being intitled to 4 
Leaſe of a Houſe, they all agrer to make ai Laaſe to . & for ten 
Years, and the Adminiſtratrix alone, with the Pritity of the other 


„ Rotes 


37 1 
2 Fern. 10 23 
Fran dt 25 


Dye and NMiiam . 


Two, executes the Leaſe; and it was held, that: tlüs vas out dfrthe/ / 


Statute, and the Leaſe: good. Mich: 1683. between Heigbrer and 
ng . o 215) 


Sturman;” 1 Fern, 210. Wis) 40 idg ust Z iasben 
D 13} on batied od 16d3 ,botzolg ow 
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— — Toft of Ground of J. &. they agree by Parol, that 4, 


ſhall deſiſt, and that B. ſhall Purchaſe and let A. have Part of the 
Ground, Which he wanted, at a proportionable Price; B. purchaſes, 
but refuſes to perform the Agreement ; and it was held by the Ma- 
ſter of the Rolls, this was out of the Statute, being in Part execu- 
ted by As Deſiſting; but upon an Appeal my Lord Chancellor held 
it within the Proviſion of the Act, and reverſed the Decree. Mich. 
1708. between Lamas and Bayly, 2 Fern. 627. 

15. The ſingle Point of | a, Caſe, was, whether an Agreement in 
Writing could be diſcharged by Parol ; and the Lord Keeper North 
held it might, and diſmiiſed the Bill which was brought, to have it 
executed in Secie. Paſcb. 1684. between Corman and Salisbury, 


* 
* 


1 Fern. 240. 

16. 4. — @ Letter, ſignify ing his Aſſent to the Marriage of his 
Daughter. with J. & and that he would give her 1500 /. and after- 
wards, by another Letter, ypon à further Treaty concerning the 
Marriage, he went back from the Propoſals, of his firſt Letter; but in 
ſome Time after declared thaj he would agree to what was propoſed 
in hid firſt Leiter. This Letter was held a ſufficient Promiſe in Wri- 
(c) By the 29 tingy and not withim the () Statute of Frauds and Perjuries, 35 Car. 2. 
No Agen between Bird and Bhoſſe, 2 ext, 361. and that the laſt Declaration 
mall be had ſet up the Terms of the frit Letter again ; 2d. 1 Lern. 110. a 
charges any Letter wrote by 4 Father, promiſing a Portion, and be conſenting, 
Perſon on held out of the Statute; 501972119 bus „Laufe: 2-4 | | 


any 


ment or Conſideration of 4 Marriage, unleſs the'Agreement, upon whicti ſuch Afton mal he brought, 
or ſome Memevaudum or Nota thereof ſhall be is Writing, Signed by the Party to be charged there. 
with, or ſome other Narſun authorized by him. ware rr Aut x 


17. On a Bill for a Marriage · Portion, the chief Evidence to ſup- 
it, was: a Heiter proved to have been written by the Father's 
irection, wherein it was' ſaid he would give 1 5 Portion with 
his Daughter, and that he was afterwards privy to the Marriage, and 
ſeemed to approve of it; and the Portion was deereed the Husband, 
who:had-taken our Admin iſtration to his Wife; and this Decree af- 
fumed in the Houſe of Lords. Mich. 1694. between Hankfard and 
Nin, 2 NMB. Nb of 1 ot 
18. On à Treaty of Marriage between the Plaintiff and the De- 
fendant's Daughter, à Meeting was appainted, and an · Agreement 
| up in Writing, but ſigned by neither Party; and the Defen- 
dam ſfwore, that tha it. was drawn up ii Writing, yet upon ſome 
Diſanes and Diſficulties ariſing aſterwards it broke off; but one 
Witmefs fwore; that after it was writ, it was fead to the Parties, 
and approved of hy them; afterwards the Plaintiff married the De- 
fendants Daughter, with his Conſent and Privity, who ſeemed ſo 
well pleaſed, that he helped to ſet them forward in the Morning, 
_y entertained them at his Houſe ; and he was decreed to perform 
nA £14 | the 
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the Agreement. Hill. 1690. between Cookes and Maſeall, 2 Vern. 
_—_ But where 4. by Letter under his Hand, premiſed 1600/7, to 
his Niece, but in the ſame Letter diſſuaded her from marrying the 
Plaintiff, but afterwards was preſent at, and gave her in Marriage; 
yet the Court would not Decree the Payment of the 1000 J. but left 
the Plaintiff to his Action at Law. Hill. 1690. between Douglas 
and Vinceut, 2 Fern. 202. | 599A 1 
20. A. and B. agree, that J. ſhall aſſign a Term for Years in his 
| Houſe and Plate, and certain Veſſels of Beer, for 200 \Guineas, 
whereof one was paid in Hand as Earneſt of 'the Bargain, and three 
Days after 19 Cuineas more; and Part of the Agreement was, that 
it ſhould be executed by Writing at a certain Time: Upon a Bill 
for a Specifick Performance of the Agreement B. pleaded the | 
4) Statute of Frauds and Perjuries, and inſiſted, that no Part of (% Þy the 29 
the Things being delivered, there was no Execution, and that the — N on 1 
twenty Guineas were delivered for the Leaſe ; but the Lord K 


for the Sale 
over-ruled the Plea, Hill. 34 Car. 2. between Leak and Morrice, ER 

t the Buyer actually receives Part of the Goods ſold, or giyes ſomething in Earneft to bind the 
nar. thy or in Part of Fiyment, or ſome Note thereof u War be made wh; fiened by the Party to 
be charged with the ContraR, or their Agents therepnto lawfully authorized; and no Action is to be 
brought upon any Agreement, that is not to be performed within the Space of « Year from the making 
the ſaid Agreement, unleſs the Agreement upon which ſuch Action Thall be brought ſhall be pur in 
Writing, and ſigned by the Party to be charged thore with. „ | 


0 Uoluntary Agreements, in what Caſes to 


a e OO. 
1 fame Eſtate, the tirit hall prevail. 1 Chan. Rep. 173. luntarf A- 


| . 5 . greements 
and Conveyances are regularly good, ſo as to bind the Parties themſelves, if they are not attended 
with Badges of Fraud or Circumyention ; yet it has been always held Diſcretionary in Courts of 
Equity, whether they would interpoſe, either in aiding or ſetting them afide ; but if they affe& 


Creditors, Purchaſers, or gven younger Children, a Court .of Eguicy vill ipteryolſe. 
| | LID SIN IIE III 3 


2. If A. makes a Voluntary Settlement of his Eſtate, without an, 
Power of Revocation, and afterwards deviſes it, the Dori thin 
a Volunteer, ſhall have no Aid againſt the Settlement; for to relieve 
in ſuch a Caſe, would be to eſtabliſh it as a Maxim, Thar 10 Ma! 
can make any Voluntary Diſpoſition of his Eſtate, mg Era Wi 
only, which would be abſurd. Mich: 1682. between Yrlfars and 
Beaumont, 1 Vern. 100, 161.- | „ene | 
3- So where 4. conveyed his Lands to the Uſe of himſelt for Life, 
Remainder, as to a third Part, to his Wife for a ſointure, Remainder 
of the Whole to his Infant Heir in Tail, and two Days afterwards 
makes his Will, and deviſes the fame Eſtate, with other Things, to 
his Infant Heir in Tail, but ſubje& to the payment of Debts, in 
Caſe his Perſonal Eſtate ſhould not be fuffieient, and alſo a Legacy, 
of 250/. the Perfonal Eſtate proving deficient, on a, Bill brought to 
have the Debts paid out of the Lands, that the Legacy may be 
charged on the Perſonal Eftate, it was held by the Court, that the 
Settlement, tho voluntary, yet it was not revocable, and therefore 
the Teſtator was diſabled to charge the Lands by his Will. Trin: 
1687. between Bale and Nezwton, 1 Vern. 464. | 


4. A. 


„„ — ———_ „ » ttt — 
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fre 242. 


4. 4. ſeiſed in Tail of Freehold Lands, and in Fee of Copy l 
5 deviſed the Copy hold Lands to the Defendant, who was in- 
titled to the Remainder of the Freehold Lands, and deviſed the 
Freehold Lands to the Plaintiff; the Defendant apprehending there 
had been a Recovery ſuffered 'by the Teſtator, agreed with the 
Plaintiff, without any Conſideration, that each of them ſhould en. 
joy the Lands according to the Will ; but diſcovering afterwards, 
that there had been no Recovery ſuffered, he brought nis Action to 
recover his Freehold Lands; and the Plaintiff brought a Bill to eſta. 
bliſh the Agreement; which was decreed accordingly. Between Frank 


0 and Frank, 1 Chan. Cu. 84. 


5. If a Man makes a Voluntary Conveyance, and there be a De- 
fe in it, fo as it cannot operate at Law, Equity will not decree 
an Execution thereof; but in ſome Caſes it will be decreed, if in- 


' tended as a Proviſion for younger Children. 2 Vent. 365. 2 Very, 


40. F. P. 

6. A Father midi a Voluntary Settlement on his eldeſt Sq and 
his Heirs, without any Power of Revocation ; afterwards he u. akes 
a Settlement on his ſecond Son for Life, with Remainder to his firſt 
and other Sons in Tail, and dies; the firſt Deed came to the Hands 
of the eldeſt Son's Heir, and the other to the ſecond Son, who 
brought a Bill to ſet aſide the firſt ; but both Sons having been other. 
wiſe provided for, it was held by my Lord Chancellor, that tho 
both Deeds were Voluntary, yet the Conſideration of being a 
younger Child was not ſufficient to ſet aſide the Firſt. Between Cla- 
gering and Clavering, Hill, 1704. vid. 2 Vern. S. C 475. ditferentiy 
ſtated, and ſeveral daſes there put to this Purpoſe. 8 

7. If an Annuity is grarted by one to his Houſe-keeper, with a 
Bond for Payment of it, and the Bond is loſt, Equity will decree 
Payment of the Annuity, for Service is a Conli deration; and no Tar- 


un pis contractur ſhall be preſumed, unleſs ara Between * 
5 r ant eh, Hill. e. 


© Agreements, by whom to be perfozmed. 


PF, 4. by Writing, agrees with B. and C. to pave the Streets in a 
Pariſh and they, in Bebalf of the Pariſh, agre e to pay him for 
it, and this Writing is lodged in the Hands of B. if 4. paves the 
Streets, he muſt have Relief againſt the Undertakers, eſpecially in 
this Caſe; the written Agreement, which is his Evidence, bein 
the Hands of one of them ; and the Undertakers muſt take their * 
medy n of the Pariſh. Mich. 13 Car. 2. between Me- 
"oy ad Ya, Hard. 205. 
een of 11 Tenants of a Manor agree to incloſe a Com- 
on pa it appears that there are eighteen who have Right of 
Commonage ; yet an Incloſure will be decreed, tho' oppoſed by 
Three, for it ſhall not be in the Power of two or three wilful Per- 


ſons, to oppoſe a Publick Good. 3 Chan. Rep. 13, 14. 


3- So if the Agreement be to ſtint a Common, it thall be decreed, 
tho oppoſed by two or three humourſome Tenants, 2 Fern. 103. 
N it is ſaid, that a n is more to be favoured than an Inclo- 
ure. | | 
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4. If Tenant in Tail, for valuable Conſideration, agrees to con- 
vey, he may be compelled in Equity to execute the Agreement; 
but if he dies, his Iſſue is not bound thereby, unleſs he doth ſome 
Act whereby he conſents to and confirms the Agreement. i Chan; 
Ca. 171. '1 Lev. 239. K P. 'Tho there was a Decree, and the Fa- 
ther ſtood out all the Proceſſes of Contempt. Between Porwel and 


Poevel, Hill. 1708. ſo tho the Father died in Priſon; and in Con- 


tempt for not performing the Decree, yet the Iſſue was not bound: 
2 Vern. 306. But for this, erde by what Acts of the Anceſtor ſhall 
the Heir be bound, Title Heir. TY or. a at 

FJ. If a Copyholder for Life, where by the. Cuſtom there is a Wi- 
dow's Eſtate, agrees to ſell, and dies; his Widow is no more bound 


. by the Agreement, than one Jointenant is by an Agreement to ſell 


by the other. Paſcb. 1688. between | Muſgrave and Daſhwood, 


2 Vern. 63. 


6. If a Feme Covert, by S Husband, is 
to ſurrender or levy a Fine, though the Husband die before it be 
done, the Court will by Decree compel. the Woman to.perform the 
Agreement. Between Baker and Child, 2 Fern. 61. | 
7. The Plaintiff's — q_ _—_ to the Defendant M. a 
Scrivener, to borrow 2004; Who accordingly procured the M 
and the Plaintiff and his Father entred into Bonds for the — 
of it to B. and G the Plaintiff's Father became afterwards inſol- 


vent, and he himſelf alſo, by Reaſon of the Debts for which he ſtood 


ingaged for his Father: The Father having compounded with his 
other Creditors for ſeven Shillings in the Pound, the Plaintiff and his 
Father applied themſelves to the Defendant, to know where B. and 
C lived, who, inſtead of informing them, told them that they would 
ſtand to any Thing he did; upon which they compounded with him 
for 10 5. in the Pound, 70 l., to be paid immediately, which was 
done, and 30/. at a Day afterwards, which was tendered ; and now 
the Plaintiff prays that the Bonds may be cancelled; and that he 
may be imdempnified ; and it was decreed that the Plaintiff ſhould 


pay B. and C their whole Money, they not being privy to the A- 


greement, and that H. tho he acted as an Agent ſhould repay him, 
and indempnify him, according to the Agreement. Hill. 1690. be- 
tween Parrot and Wells, 2 Fern. 17. — 
S. If A. articles on Behalf of B. to purchaſe four Houſes in Ja- 
maica, and to pay 8004. for the ſame, and pending à Suit to com- 
pel the Seller to make out a good Title, the Houſes are ſwal- 
lowed up by an Earthquake, yet A. ſhall pay the 800 J. tho he has 
not ſufficient Effects of B.'s in his Hands. Decreed and affirmed in 
the Houſe of Lords, between Caſs and Radell, 2 Fern. 280. 


(E) Concerning the Manner and Time of per- 
| fozming Agreements. " 


1. I an Agreement be to quit the Poſſeſſion of Lands, the Court 


will not decree a Conveyance of the Lands themſelves; but if 
the Agreement was to convey Lands, the Court would have decreed 
the Agreement, tho' the Party was not appriſed what. Eſtate he had 


1/ern. 121. 


in the Lands. Lord Keeper, Hill. 1682. between Gerard and Faux, 


H | 3 If 
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2. If a Bill be brought to have a Covenant decreed in Specie, 
whereby the Plaintiff was to have a Pit in the Defendant's Ground 
for digging of black Stone, and that when the old one failed, he 
might fink a new Pit; and with a farther Covenant, that there ſnould 


be no other Pit there; and it appears in the Cauſe, that the Defen- 


dant, and thoſe under whom he claims, had been in Poſſeſſion of a 
Pit there, and had uſed the ſame for above ſixty Years paſt; the Court, 
inſtead of Decreeing the Covenant in Specie, will diſmiſs the Bill, 
Hill. 1690. between Scolefield and Whitehead, 2 Fern. 127. | 
3. If 4. articles to ſell Lands to B. (who was his Agent, and 
greatly intruſted by him in the Management of his Eſtate) for 15000 / 
the whole Money to be paid, or ſo much Land returned as would 
make up what he paid ſhort of the 15000, and A. conveys Part of the 
Lands to N. and by his Perſuaſion values that Part at an Undervalue, 
alledging it was not material to mention the very Sum, in Regard he 
was to make up the whole 150004 and then B. ſells: this Part to (. 
and then would have returned ſo much of the Reſt as would make up 
the 150004. tho the Sale to C. thall ſtand, yet the Articles ſhall be 
ſet aſide as unreaſonable; and the rather, becauſe B. had not paid the 
Money, or returned the Value in Lands, according to the Time pre- 
fixed. Decreed and affirmed in the Houſe of Lords. Mich. 1690. 
between Broom JWhorwood and Simpſon, 2 Vern. 188. 
4. If one is bound to transfer 300 L Zaſt-India Stock before ſuch 
a Time, which he negleQs to do, and the Stock is much riſen, be ſhall 
be obliged to transfer the Stock in Sperie, and account for all Divi- 
dends from the Time that it ought to have been transferred. Mich, 
1700. between Gardner and Pullen, 2 Vern. 399. 

F. If A. covenants on his Marriage to purchaſe Lands of 200 J. a 
Year, and ſettle them for the Jointure of his Wife, and to the firſt, 
Ge. Sons of the Marriage; and he purchaſes Lands of that Value, 
but makes no Settlement; and on his Death the Lands deſcend on 
his eldeſt Son; if the Son brings a Bill for a Specifick Performance 
of the Agreement, the Lands deſcended will be decreed a Satisfac- 
\ tion of the Covenant. Tyin. 1706. between Hilcocks and Hikocks, 
2 Fern. 558. | 224131 | | 


F) Where the Perſon oꝛ Eſtate will be made 
Aable to a Covenant oz Agreement. 


1. [F a Man hath Lands ſubje& to the Payment of a R 

and grants Part of the Lands to B. and covenants that that 
Part ſhould be diſcharged of the Rent; yet this is not ſuch a Real 
Covenant, that ſhall run with the Land, and charge the other 
Lands with the Whole; but it is only a Perſonal Covenant which 
muſt charge the Heir only in Reſpect of Aſſets. Mich. 1656. be- 
tween Cook and Arundel, Hard. 87. decreed in Scaccario, 1 Chan. 
Ca. 212. Like Point decreed cont. | 
2. A Purchaſer of the Crown-Lands, in the Time of the late 
Wars, ſells Part to the Plaintiff, and covenants to make further 
Aſſurance; and he on the King's Reſtoration had a Leaſe for Years 
made to him under the King's Title; and he was decreed to aſſign 
his Term in the Part he ſold. Fill. 27 Car. 2. between Taylor and 
Debar, 1 Chan. Cu. 274. 2 Chan. Ca. 212. K. C i 
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z. If a Man covenants to ſettle Lands, or an Armuity but of 
Lands, and he afterwards purchaſes Lands, having no Lands before, 
and deviſes it, and dies, this purchaſed Land ſhall, notwithſtanding, 
de liable to the Covenant. Paſch. 168g. between Tooke and Haſtings, 
ern. 97. Ya Wks 7 N ES bi . 

_— A. and K. his Wiſe being ſeiſed in Right of the faid K. of two 
Pieces of Ground by Indenture, 25 January, 1622. did grant a Was 
tercourſe to one J. H. and his Heirs,» through the ſuid two Pieces 
of Ground; and by the Deed did covenant for them, their Heirs and 
Aſſigns, from Time to Time, to cleanſe the fame, and that all Fines 
and Recoveries levied and ſuffered, or to be levied or ſuffered of the 
faid Grounds, ' ſhould be and inure to the Strengthening and Con- 
firming the ſaid Watercourfe, accordirig to the ſaid Grant; and af- 
terwards a Recovery was had, and a Deed executed, declaring the 
Uſes to be as aforeſaid; the Watercourſe by meſne Aſſignments 
came to the Plaintiff, and the ſaid two Pieces of Ground to the De- 
fendant, who built on the ſame, and much heightened the Ground 
which lay over the ſaid Watercourſe, and made it much more charge- 
able and inconvenient to repair; and as it was alledged (and in 
Part proved) the Building had much obſtructed the ſaid Watercourſe; 
ſo the Bill was for eſtabliſhing the Enjoyment of the ſaid Wa- 
tercourſe, and that the — and all. claiming under him, 
might from Time to Time. cleanſe. the ſame, according to the Co- 
venant: Twas objected, that the faid Covenant being'a Perſonal Co- 
venant, was not at all ſtrengthened by the Recovery and that the 
Plaintiff, and thoſe under whom he claimed, being ſenſible of it, had 
for forty Years cleanſed the fame at their own Charges: But the 
Court was of Opinion, that this was a Covenant which run with the 
Land, and made good by the Recovery und that tho' the Plaintiff 
had cteanſed the ſame at his own Chargey whilſt it was eaſy to be 
done, and of little Charge; yet ſince the Right was plain upon the 
Deed, and the Cleanſing made chargeable by the Building, it was 
reaſonable the Defendant ſhould do it; and deereed accordingly; 
and gave the Plaintiff his Coſts, Hill. regt. between Hohmes 2 
Buckley. : : > *1crt NY i515 


() Where there may be Relief when the A⸗ 
greement is not ſtrictly perfozmed, 


1. & having purchaſed Church-Lands in Fee, under the Title 

* of the Ufurper, ſold the ſame to the Defendant's Teſtator, and 
rovenanted that he was lawfully ſeiſed, (5c. the Church being re- 
ſtored, and the Eſtate made void, J. & was relieved againſt this 
Covenant; there being fome Proof, that at the Time of Sealing; 
the Plaintiff, J. F. declared he undertook for his own Act only: 
Mich. 14 Car. 2. between Dr. Caldcot and Hill, i Chan. Ca. 15. and 
a like Cafe ſaid to have been decreed about ſix Months before. 

2. A.ſells to B. with Covenants only againſt A. and all claiming by, 
from, or under him; B. ſecured the —— but before the 
Payment the Land was evicted, but not by any Title under A. but 
by a Title Paramount, B. ſued to be relieved, that he might not be 
forced to pay, ſeeing the Land was loſt, and was relieved. Anony- 
mus, 31 Car. 2. Chan. Ca. 19. reported ex relatione Churchill, 1 

| x. 
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3. If a Creditor agrees with his Debtor to take leſs than his 
Debt, ſo that it be paid preciſely at ſuch. a Day, and the Debtor 
fails of Payment, he cannot be relieved; for per Lord Keeper, Cyj 
eft dare ejus eſt diſponere. Mich. 1683. between Sezvell and Maſi 
1 Fern. 210. 1 Chan. Ca. 110. S. P. arguendP. 

4. If Money be lent on a Mortgage at 5 per Cent. and the Mort. 
gagor covenants to pay 6 per Cent. if he made Default for the 
of ſixty Days after the Time of Payment; if he makes Default, the 
Court will not relieve, this being the Agreement of the Parties, 
Hill. 1690. between Lord Hallifax and Higgins, 2 Fern. 134. 

5. If a Leſſee for a long Term of Years covenants to lay out 200/, 
upon the Premiſſes, within the firſt ten Years, and lays out but 30/, 
and after thirty Ycars of the Leaſe are expired, the Leſſor brings an 
Action of Covenant, and recovers 150 4. Damages, Equity will nei- 
ther relieve againſt the Damage, nor decree the Money to be now 
laid out in Improvements; for per Lord Chancellor, tho the Da- 
mages ſeem exceſſive, yet the Jury were proper Judges; and to de- 
cree it to be laid out now the Leaſe is almoſt expired, is not proper, 
for it is probable the Leſſee would not be fo careful in laying it out 

in laſting Improvements, as he would be, were it laid out at firſ, 
Paſth. 1685. between Barker and Holder, 1 Vern. 316, 317. 
6. If A. agrees with B. to purchaſe a Copybold for two Lives, 

and pays 200/. in Part, and is to pay the Remainder in three Months, 
and then to name his Lives, and take up his Copy; a Court is held, 
and the three Months expire, and B. dies ſuddenly, and the Manor 
comes to one who is not bound: by the Agreement; the Executor of 

D. will be decreed to repay the Money, altho it is inſiſted, that it 
was A.'s own Laches, that he did not take up his Copy. Mich. 1687, 
decreed between and Keen, 1 Fern. 472. 

7. A. intruſted by B. to receive Intereſt on Tallies, receives the 
Principal and fails, and afterwards compounds with his Creditors, 
but B. would not come in without having a greater Compoſition, 
which A. agrees to give; 4. brings a Bill to be relieved againſt this 

\ underhand Agreement ; but he having been guilty of a great Fraud 

N and Breach of Truſt, and he by the ſaid Agreement having pro- 
A miſed to make ſome Satisfaction, it was held that he was not inti- 
tled to any Relief. Hill. 1707. between Sma/l and Brachley, 
2 Vern. 602: 9 18 | | ; . | 
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I 2 2 Nom dnnodtia aha od 01 
1. A be (4) amended where there are not proper Parties () If there 
made Defendants to the Suit. 3 Chan. Rep. 2: de any O- 
wit th 3 I \ WA N f Nn ue . 140 en verſight or 
Miſtake in the Bill, which requires Amendment before the Defendant's Appearance, it may be a- 
mended upon Motion, without paying Cofts ; but if it be amended after Appearance, Cofts muſt be paid: 
The Coſts upon & Demurrer, put in for a Slip or Miſtake, are twenty Shillings, which being paid, the 
Party may amend without Motion; but if any new Matters ariſe after the Cauſe is at Iſſue, which is 
neceſſary for the Plaintiff to ſet forth, this is regularly done by Filing a Supplemental Bill, which the 


Court will admit upon Motion and Affida vit of ſuch new Matter. 


? 


2. So where ſome Tenants of a Manor brought a Bill againſt the 
Lord, to eſtabliſh certain Cuſtoms; and he demurred, becauſe all 
the Tenants were not made Parties, either as Plaintiffs or Defen- 
dants; and the Court gave them Leave to amend their Bill, and to 
add as many more Plaintiffs as would give them Letters of Attorney 
ſato do; and as to the Reſt, to make them Defendants. Ne!. Chan. 
G5 NE” | 0 
3. The Plaintiff ſet forth a Conveyance in his Bill, without Date, 
Day, Month, or Year; and upon Demurrer the Court gave him Leave 
to amend. Nel. Chan. Rep. 260. 
4. The Defendant moved to amend her Anſwer, upon Affidavit, 
that the Matters untruly ſet forth, were added in the Margent of 
the Draught afterſhe had peruſed it; and ſo ſhe was thereby ſurprized; 
and it being alledged, that no Replication was filed prout Cer- 
tiicate and Affidavit of Notice of this Motion being read, and the 
Plaintiff making no Defence, it was ordered that ſhe (Y) amend her ( The De- 
Anſwer in the ſaid Matters miſtaken. Between Chute and Lady fendantmay, 
Dacre, 1 Chan. Ca. 29. And the like Liberty ſaid to be given in Nubout No- 


| rice, move 
Lord Coventry's Time. to amend his 


X Anſwer in a 
ſmall Matter; but if it be in a material Point, he muſt give Notice of the Motion for ſuch Amend- 
ment to the Plaintiff's Clerk or Sollicitor; and tho' it be in a material Point, and after Iſſue joined, 
yet the Court will, on Affidavit of Surprize, and Payment of Coſts, allow of an Amendment. 


5. The Defendant, by her Anſwer, having conſented that an A- 
ward made by her Father might be confirmed, deſired Leave to a- 
mend her Anſwer in that Particular, having made Oath that ſhe 

I never 


. 
" 


Amendment. 


—— — 


never read the Award, and that ſuch Anſwer was prepared by ber 


Father, who had wronged her in the Award; but the Court refuled 
to give her Leave to amend her Anſwer. Harcourt verſus Lady An- 


derſon, 2 Fern. 434. One — ſeems to be, becauſe the Father was 


an Arbitrator of ber own N. N | 

6. A Recognizance entered into to abide ſuch Order as ſhould be 
made upon the Hearing of the Cauſe, being put in Suit againſt 4. 
who was one of the Sureties; it fell out, that in the Title of the Or- 


der for confirming the Report, the Words Et Dx were omitted; the 
Defendant at Law tepk. and pleaded there was 
no ſuch Order made in the Cauſe; and the Plaintiff fperceiving the 
Miſtake, obtained an Order from the Maſter of the Rolls to amend 
the Title of the Order, by adding the Words Ez Ex, which was af- 
terwards confirmed by my Lord Keeper, although it was to charge a 
Surety. Tyin. 1700. between Spenring and Lynn, 2 Lern. 376. 

7. But in a Cauſe where the Defendant had anſwered, and the 
Witneſſes were examined, it happened, that in the Title of the In- 
terrogatories, the Plaintif{ was called Thomas inſtead of Jobn, and 
the Court would not allow the Depotitions to be read, nor the Title 
to be amended, although moſt of the Witneſſes were, ſince their 
Examination, gone to Sea. Between White and Taylor, 2 Fern. 435. 
Brut Quzre, far this ſeems ouly a Miſiake of the Clerk, whoſe Ervors 
are frequently amenged, the better to carry on the Fuſtice of the 
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CAP. VL 
Annuity and Rent-Charge. 


(A) What wall be conffrued a good Attnitity oz Rent- 
Charge, and whoſe Perſons and Eftates made liable. 

(3) Dow fax a Cort of Equity will aſi; and give a 
Remedy fo: Recovering an Annuity d Ment-Charge , 
when there is none at Law, and here 1 Appoztionment 
and Extfnguſhment. = | 0 
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(4) What han be conftrned a good Annutty 97 
Rent-Charge, and whoſe Perfons and Eſtates 
made liable. 


U. Man deviſes all his Lands for the Payment of his Debts, 
A and deviſes an Annui 


uity out of a certain Town, which 

the Fruſtees ſell; and it was decteed, that the Annuity 

| ſhould iſſue out of the other Lands unſold, there being 
ſufficient to pay the Debts. 1 Chan. Ca. 295: 3 

2. An Annuity of 20 l per Annm, was deviſed out of a Rectory, 

and the Glebe being but of forty Shillings per Ann. Value, and the 


Tithes not liable to a Diſtreſs by (a] Law, the Court decteed the Jof ring 


whole Rectory to be liable. 1 Chan. Ca. 79. 


which lie in 


a Grant and | 


not in Tenure, no Rent ean be 
Franchiſes, r. 1 loft. 44- 


3. If a Man covenants to ſettle Lands of ſuch a Value, or an An- 
nuity out of Land, and he has no Land at the Time, but purchaſes 
Lands afterwards, which he voluntarily deviſes, yet the Lands ſhall 
de liable to the Annuity in the Hands of the Deviſee. Between Tooke 
and Haſtings, 2 Vern. 95. | | | 

4. A Man having debauched a young Woman, and intending afs 
terwards to put 4 Trick upon her, ſettled an Annuity upon her of 
30 per Amum for Life, out of an Eſtate which he had nothing to 
do with; yet the Court of Exchequer decreed him to make it good 


reſerved which will be liable to « Difireſs, as Advowſons, 


out of an Eſtate which he had = bs Ov; ad WI , 


iro 
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and Rent-Charge 
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afterwards affirmed on Appeal to the Houſe of Peers. Cited in the 
Marctioneſs of Anandule verſus Harris. Trin. 1727. and ſaid to 
have been adjudged about a Year before. 
5. 4. is Tenant in Tal, ſubject m a Rgnt-Charge to B. for I. ie; 
B. and A. died, ths Rent: Charge being zrrear; and the Queſtion 
was, whether the Iſſue in Tail is liable to the Executor of B. wilhin 
the Statute of 32 H. S. to pay the Arrears incurred in the Life- time 
of his Anceſtor; and my Lord Chancellor el be of Opinion, 
chat. the Hair: Was pot liable, he not aimipg under the Tenant in 
Tail, tho" if the. Rent-Clarge” had contitued. be abs be lia to 
be diſtrained for the whole Arrear, which was Summum Jus; and 
tho' this Caſe ſhould be within the Statute, yet he ſaid the proper 
Remedy againſt the Iſſue in Tail was at Law. Between Lord Fair. 
fax and Lord Der, 2 Hern: 612-71 ho I OS), 
Aer 1336295 ent noc mint ns 2316S "0 
(3) How far a Court of S gutty Will affift, and 
give 4 Remedy" ko recovering' an *Annuity 
'o2 Rent-Charge, when there is none at 
Law; and here of Appoꝛtionment and Ex- 
tinguiſhment. N 


1. Rent of 1/. 145. = Ann. was granted by King H. 6. to 

Eaton College, iſſuing out of certain Lands; the Bill ſug- 
geſts, that the College did not know where the Lands lay, fo as to 
enable them to diſtrain, and (therefore! pray: that the Byechtor of the 
Tertenant. may be an{werghle. for tbe Azrears which the. Maſter of 
the Rolls thought reaſonable, in Reſpect that the Perſofal Eſtate was 
increaſed thereby; and decreed it accordingly. Between Eaton Cul. 
lege and Beauchamp, Hill. 20 Car. 2. 1 Chan. Cu. 121. 

2. The Bill, was for Securing the Payment of 5 . per. Ann. Rent, 
and likewiſe. the Arrears thereof, ſuggeſting, - that the Deeds by 
which it was granted were loſt; and there being Proof that it was 
conſtantly paid before the Twelve laſt Years, the Maſter, of the Rolls 
decreed the Arrears and growing Rent, ſaying, it was reaſonable, 
becauſe-jt did not appear what Kind of Rent it was, and ſo no Re- 
medy at Law., 1 Chan. Ca. 1 0. 881 

3. So where a Bill was brought, ſuggeſting, that the Plaintiff did 

dot know the Nature of the Rent, nor the Boundaries of the Land, 

ſſo as to be able to declare with Exactneſs; and the Court ſaid they 

would deeree it; but at the Importunity of the Defendant directed a 

Trial, whether there was any ſuch Grant, or not. Between Cox and 
r oy 

4. The Plaintiff. ſuggeſts, that he having the Grant of a Rent- 

Charge iſſuing out of certain Lands, the Defendatit to hinder him 

from a Diſtreſs, converted the Premiſles into Tillage; and my Lord 

Chancellor directed to have it tried, whether there was any Fraud 

uſed to prevent the Plaintiff from diſtraining, and declared, if there 

was, he would grant Relief. Between Davy and Dary, Mich, 

2 Car. 2. 1 Chan. Ca. 144. but if there he a Remedy at Law, E ty 

2 . 


; 
| 
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will rarely grant any, or change the Nature of the Rent. 


1 Chan. Ca. 185. | 1 


3 5. If 
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having Notice of this Rent, pure 771 Lands amongſt others; 


her, which was accordingly done; though the Rent by 4.'s Act was 
extinguiſhed; yet becauſe there was no Qonſideration given for, or 
Agreement to extinguiſh the Rent, ſhe ſhall be relieved. 1 Chan, 
Ca. 2 . | 1 * 4111 40 „ "BE. | 
8. 1 beiled in Fee of a little Meſſuage of 8 J per Aunum, and 
poſſeſſed of a Perſonal Eſtate of 250 , Value, deviſed ſeveral Lega- 
cies, and gave his eldeſt Son B. the Plaintiff, 5 / a Year for forty 
Years, if he ſhould ſo long live, and deviſed to his ſecond Son C. 
the ſaid Meſſuage in Tail, and made him his Executor and Reſi- 
duary Legatee. C _ his Life, paid the Annuity, but being 
now dead, his Wife and Executrix inſiſts, that there being no 
Charge on the Lands by the Words of the Will, and that ſhe nor 
having Aſſets, is not obliged to pay pie Annuity ;! and further al- 
ledges, that her Husband having docked the Intail, and conveyed 
the Premiſſes to J. & in Truſt for the Plaintiff, for the Securing the 
Payment of 50 l. which he borrowed of him; his Right, if he had 
any, is by the ſaid Mortgage extinguiſhed; but notwithſtanding the 
Court decreed the Annuity, together with the Arrears to be paid, 
and an Account of the Profits of the Eſtate to be taken for that 
Purpoſe, and ſaid, that the Executor being Deviſee of the Land. 
made the Land liable; and as to the Objection of his having (Y) ex- (4) tf the _. 
inguiſhed his Right by Acceptance of the Mortgage, it had no Gramee of « 
Fran in a Court of Equity. Between Ellior and Hancock, ****)ares 
rin. 1690. 2 Vern. 143. mT | A Part of che 
which the Rent iſſues, he ſhall never afterwards have a Writ of Annuity fie his Raf b . 
guiſhed by bin own Folly. Peph. 86. Co. Lit. 14. * . 


% 


Pp CAP. VII. 


6 A b. vi . 
| Anſwers, Pleas, Di emurrers 
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1 1 55 * (4) wübat wall be a full and ſufficient Anſwer, - 
(B) Where the Party may conclude, charge 02 dilcharg 
\ Jun by his Er 
(c) What wall te a good Plea, and well pleaded, 
(b) What ſhall be a good Cauſe of Pemurrer. 
= Anſwering, Pleading, and Demunring fo the ſame 
Cb) Concerning the eplicarion. 


As to the Manner of compelling a Defendant to Auen, at t wh 
IN and ur upon Interrogatsrics, ode Title Pzocels, 


Hb 81 "1 


fig 5 ; 
Fra F341 25 x #58 86334. 3-8 b 


Fan, w 4 
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- HERE eee 
if & for himſelf Anſwers, and B. ſays that he hath 
| . Sagen with wudsg of bo 

true, with nothing of his 
(a) An An- own Knowledge, ſuch a — Anſwer is (a) ſufficient, but ah 


ente“ otherwiſe where the Defendants anſwer W Bren 15 


22 as; 4 u Hard. 105. 


Defendant* s 
own F larly be, without ſaying, To bis Remembrines, or, As he check, if ir ho hi 
e — before, unleſs the Court, upon Exceptions taken, alte Cauſe 


to be one with! 

to diſpenſe v vich Þ poſitive an Anſwer; and if the Defendants deny the Fact, he muft traverſe or deny 
it (as the Ch Weg res) disettly, and nor by Way of negative ; as if he with the 
Receipt of a Sum of Money, be muſt deny or traverſe, that he hath not received that „ 


part thereof, or elſe ſer forth what Part he hath received; and if a Fact be laid to be done, with di- 
vers Cireumſtanees, the Defendant muſt not deny, or traverſe it literally, as it is laid in the Bill, but 


muſt Anſwer the Point of Subſtance poſitively and certainly. Clarenton's Orders, 18 Cav. 2. 
EEE * 


ooo CAT, EIS 


ra 
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— fry; (Phew, — Daaden 
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Pg 1 a Bill for Tithes of 2 by Cato, the Defendants, by 

d he ue t do not diſco 9 571 

rar fie Wilde df in, Flo ths a c enough, 
e the; Detein Frans Caan. ght) for 
IO — 5 the Thing in Demand, till that 
Defendants, are, not bound 40 diſcover; and if it dul 


e the Defendant, by a feitned Suggeſtion, might be forced 


to difcover any "Tings uh, 1 *. ſued. Cafe the Nena be found againtf 
the Defendant. he be thall 8 Fe upon Interxogatories 
Paſch. 13, C a. between Rad ad dead, Hard. 188. 

3. But w here there is no, fuch great; Ingonyenicy ads upon x Bik 
againſt an Executor, to diſcgver Adſctsn he maſt Anſwer, tho he de- 
nies the 2 uſe. in concems the d of another. Ard 180. 

F > Bill be brought againſt [Three ter 3 ;joiot-Pemand, and 
dae of them by Anſwer, fays, he beligygs, and hopes to prove the 
W Dcbt paid; and the Cauſe is heard on Bill and Anſwen as to him 
de Plaintiff can Ave ne no Degree; 17 tho tho Defendant docs not di- 
it e 1s. pple 1 Fet dis. Anſwyer muſt be taken 


ED —_— 10 bam has exolu+ 
the rather, becauſe it 
5 * 0 proceed againlt him; — 


Aa g. Paymamt of Colts: he 
way 5 55 Ma d, bervernt Bar ker and 
u. 1.404 5G: QUUSTE 301 Pig 


1 . Excepcions to, Anſwer, the NDefndant, f havdis. from be 
received wad to be — VF Nee 


i: 1 58 ae. Hau and Bod 
env... 17? 125 

lntatitf + re to, 45 7 Anſwes,: andthe Enozdtions are: 

. . Maſſer ee the Andwer inſufficicrts-in the Polats 


70, and then the Pefendants fully, agfweer the-Charge of the 
Bil: be d nb e arch Jaager than tha Ritz and the 
Maſter pom a id Ruſpwer, reports this Aafuier 
inſuffcient in the Points ex unto, and the Defendants e 


Lepte 
unto the Report, and inſiſt, der they had, anſwertd wellz Having 
0 


628 922 


0 * 0 ' 5 7. * 
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anſwered * e b 4 5 the Pill, Yet: they ſhalD Anſwer all 
the Matters the {FEI wall 45: 5f hee Pally ae net has 
bg * 10 the f epa. Neturen Ghifpe as n * Chan. 
7. there are 12 = to 41 il. 2 5 — wean pins 1 
an inſufficient, Anſ . whigh .4s- i9 rgpericd, and om Hxedpti6nszto 
the Maſter's Report, + bp bend Chand 
2 and — _ . anot he 

Anſwer. a Es Mater; wwe Cuntz; ae e 
1 2 eee wi 

* en Ne wy b — 
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| — Pleas, and c Demurrers. 


— 


| Of 


 queſtration, that he was fatisfied a Debt owing to him in a Bill now 


was the firſt Cafe in this Court, where, becauſe a Man had charged 


Truſt will be decreed for the Benefit of the Wife . the 
no other. Proof of the 'Truſt ; for it a 


— 


B duhere t rty may. Pr REY, are e 
c , wee the par by his ne har I 


1. r Plaintiff brought a Bill againſt the Defendant to . 
| or be forecloſed, the Defendant, in his Anſwer, offered fo 
pay the Plaintiff what was due on his Mortgage; but finding after. 
wards that there was a Mortgage prior to the Plaintif' S, and that the 
Mortgagor had made a Decd of Truſt of theſe Lands for the pay. 
ment of his Debts; and that the Creditors had obtained a-Deeree 
that they ſhould be paid in ion with the Plaintiff, he would 
willingly retract: but ce it appeared that the Circumſtances of the 
Caſe were thus varied, yet the Maſter of the Rolls held the Defen- 
dant to the Oſſer in = Anſwer. Paſeh. 1687; between Holford and 
Burnell, 1 Vern. 448. 

2. But where a of on havitg ſworn in his Anſwer to avoid a Se. 


brought by him for the ſaid Debt; the Maſter of the Rolls would not 
ſuffer. that Anſwer to be read againſt him.” ' Mich. 166g. between 
Fones and Lenthall, 1 Chan.Ca. 154. © 

z. Where the Defendant 15 2455 Tundra | Purchaſer for a vs 
luable Conſideration, without Notice, ar by the Deed, &c. ready to 
be produced, may appear ; and upon arguing the Plea, ie was order 
ed to ſtand for an Anſwer; and it being moved, that the Defen- 
dant might leave the Deed with his Clerk in Court, that the Plain- 
tiff might have the Sight and Peruſal of it, purſuant to the Offer 
in his Sits, and though the Bar (being asked by the Court 
how-the Courſe was) agreed, that b by his Offer the Defendant had 
made the Deed Part of his Anſwer; and therefore jt had been the 
Courſe to order it to be produced; yet my Lord Chancelhr ſaid, 
he would not bind the a Purchaſer, by the impro- 
vident Offer in his Anſwer. Mich. 1698. between JW/arkins and 
Hatchet. © 
4. It was ſaid per a That the Caſe of Howard and Brown 


himſelf by Anſwer, that his Anfwer ſhould be allowed as a good Diſ- 


. to be the laſt. 2 Yerv. 194. ere an 
Accountant may charge or Fer diſcharge bimſelf by Anſwer. Vide Title 
Account, Letter Leer (B). 


5. If the ff conveys an Eſtate abſolutely to the Defendant, 
and . and the Defendant in- 
ſiſts, that the Conveyance was abſolute; but confeſſes, that after the 
Money paid, with Intereſt, i was to be in Truſt for the Plain 
Wife and Children; and the Plaintiff replies to the Anſwer ; 


by the Defendant's own 
Confeſſion, that he was not to have the Eſtate abſolutely. Paſeh. 1693. 
* Hampton and Spencer, 2 Fern. 288. 


8 (C) What 
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63 


That ſhall be a good Plea, and well 
(C) | 5 pleaded. | 


HE Bill being to be relieved touching a Debt due to the 
Plaintiff as Executor; the Defendant pleaded an Out- 
lawry of the Plaintiff in Bar, but the (a) Plea was over-ruled, the (s) Pleas in 
Plaintiff ſuing in aufer droit as Executor. Ki/ligrew and Killigrew, - 7 << Ahoy 


1. 


. | Kinds, viz. 
FRO . iſt, A Plea 
to the juriſdiction; 2dly, A Plea td the Perſon ; zdly, A Plea in Bar. A Plea to the juriſdiction 


aft new, that the Lands lie, that the Matters were tranſacted, or that the Party lives, out of the 
— of the Court, and Reach of its Proceſs, as out of the Kingdom, or in « County Palatine, Sc. 

but for this, (vide Title Courts, and their Faniſdiflion) a Plea to the Perſon, myſt ſhew that the Party is 
. Gifabled by Outlawry, Excommunication, Sc. A Plea in Bar, as it goes more to the Merits, and of- 
ten cauſes a perpetual Diſmiſhon of the Bill, the Court will ſometimes order it to ſtand for an An- 
ſwer. Pleas of this Kind are various, as Acts of Parliament, Fines and Recoveries, Releaſes, Gr. 
Purchaſing without Notice; but Notice muſt be denied. 1 Vern. 179. 2 Vent. 361. S. P. by Way of An- 
ſwer, and not by Way of Plea. 2 Chan. Ca. 161. And Note, That if there be any Fraud alledged in 
the Bill, it muſt be denied by Way of Anſwer, and not by Way of Plea. 1 Vern. 183. 


2. A former Bill depending was pleaded in Bar of a Second ; but 
mo both Bills were of the ſame Nature and Effect, yet as the latter 
had ſome new Matter: Ordered, that being the Plea was good, the 
Plaintiff ſhould pay the uſual Coſts of a Plea allowed, but the De- 
fendant to anſwer the ſecond Bill, and the former Bill diſmiſs'd with 
twenty Shillings Coſts. Between Crofts and Murtley, Mich. 26 Car. 1. 
1 Chan. Ca. 241. Pos | 

3. The Bill being to have an Account of a 'Truſt, the Defendant 
pleaded he was intruſted for three Children, gig. for the Plaintiff, 
and his two Brothers, and that the other Two not being made Par- 
ties, he was not bound to anſwer; for otherwiſe he might be thrice 
called to an Account for the ſame Matter, and the Plea was allowed. 
Between Hanne and Steevens, 1 Vern. 110. Who are to be Parties to 
the Suit, vide Title Bill, Letter (B). | 

4. The Plaintiff intitles himſelf as Adminiſtrator; the Defendant 
pleads the Plaintiff is not Adminiſtrator; it was objected, this was 
a negative Plea: Per Cur', Allow the Plea, it is a good Plea in A- 
batement at Law. Between Vin and Fletcher, 1 Vern. 473. 

5. The Bill was, that the Plaintiff's Father, by Settlement on his 
firſt Marriage, was only 'Tenant for Life, or elſe Tenant in ſpecial 
Tail, and the Plaintiff was the eldeſt Son of that Marriage, and 
that the Defendant claimed by a ſubſequent Settlement, having No- 
tice of the firſtz the Defendant pleaded a Fine levied by the Fa- 
ther, and fet forth her Title under the ſecond Settlement, and in- 
liſted ſhe was a Purchaſer ; but did not plead ſhe had no Notice of 
the firſt Settlement. Lord Keeper. The Bill being in the Disjunc- 
tive, the Defendant might take it either Way; and having pleaded 
a Fine, which is a Bar, ſuppoſing the Father to be Tenant in 
2 allowed the Plea. Between Creſſet and Kertleby, Hill. 1683. 
I Vern. 219. * "yg; 

6. Two of the Defendants, being the Officers of the Exchequer, 
plead the Privilege of the Exchequer; but the Plea was over-ruled, 
becauſe there was a third Defendant, who had no Right of Privilege. 

L Between 


L 
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Between Fanſhaz and Fanſbau, Trin. 1684. 1 Vern. 246. Vide Title 
Pꝛivilege. 

7. If a Bill be brought for an Account of the Profit of Mixes 
and the Defendant pleads a ſpecial Act of Parliament, which gives 
an excluſive Juriſdiction of all Matters ariſing within the Mines to 
the Courts of 4. but does not aver there is a Court of Equity, 
there the Plea will be over-ruled. Between Srrode and Lit: 


i Vern. 58. | 
upon a Truſt, and charges 


8. If a Bill is brought to be relieved 
the Defendant with Notice of the Truſt; before the Taking of his 
Conveyance, the Defendant, by Way of Anſwer, may deny the No- 


tice, and plead he is a Purchaſer for valuable Conſideration, with. 


out ſhewing what the Confideration was; tho it was objected, that 
55. is a valuable, tho not an equitable Conſideration ; but where the 
Bill charges Notice, before the Defendant took his Conveyance, and 
the Defendant, by Way of Anſwer, denies the Notice at the Time of 
his Purchaſe or Contract, and pleads he is a Purchafer, c. this Plea 
is naught, being founded upon the Anſwer, which denies only Notice 
at the Time of the Purchaſe; which may be underſtood of the Con- 
tract, and not of the Execution of the Conveyances. Mich. 1. Car. 2. 
between Moor and Maybeey, 1 Chan. Ca. 34. 

9. The Plaintiffs being Mortgagees, the Bill was to diſcover Set- 
tlements, and what Eſtate the Mortgagor had in him; to this Bull the 
Defendants pleaded two ſeveral Settlements, whereby the Mortgagor 
was only Tenant for Life; but the Plea was over-ruled, becauſe the 
Defendants did not offer, by Way of Anſwer, to admit the 'Tenant for 
Life to be dead, that ſo the Plaintiffs might try the Validity of thoſe 
Settlements at Law; for if they ſhould expect till the Tenant for 
Life was dead, their Witneſſes that could prove the Fraud might be 
likewiſe dead; beſides, the Defendants pleaded theſe Settlements to 
be made after Marriage, in Purſuance of Promiſes and Agreements 
made before Marriage, and did not ſet forth what theſe Promiſes or 
Agreements were. Hill. 1682. Lord Keeper & al verſus Wyld G 
at, 1 Fern. 139. 

10. A Plea of a Purchaſer for a valuable Conſideration over-ruled, 
becauſe the Defendant did not alledge Seiſin and Poſſeſſion in the Per- 
ſon, from whom he bought. Trin. 1684. between Trevanian and 
Moſſe, 1 Vern. 246. 

11. The Bill was to be relieved touching certain Lands, which 
the Plaintiff claimed Title to as Heir on the Part of his Father ; the 
Defendant pleaded, that the Mother was the Purchaſer of thoſe 
Lands, and that the Defendant was Heir on the Part of the Mother; 
but it being not pleaded that the Defendant was Heir of the Whole 
Blood to the Mother (and in Fact he was only of the Half Blood to 


the Mother) for that Reaſon the Plea was over- ruled. Hill. 1686. 


between Addiſon and Hindmarſh, 1 Vern. 442. | 

12. The Defendant pleads, that the Plaintiff brought a former Suit 
for the ſame Matters, which Suit is till depending for ought be 
knows to the contrary ; for the Plaintiff it was inſiſted, that this Plea 
was not good, becauſe he does not poſitively aver, that the former 
Suit is ſtill depending; and no Iſſue can be taken upon his Knowledge 
to the ag but the Maſter of the Rolle allowed the Plea, be- 
cauſe the Defendant ought not to have ſet it down to be e 
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for by that he admits that the former Suit for the ſame Matter is 
depending; but the Plea ought to have been referred to a Maſter, to 
examine whether there. was a former Suit depending for the ſame 
Matter, or not; and ſaid, there needs no poſitive Averment, that the 
former Suit is ſtill depending, for that is examinable by the Maſter; and 
the Defendant never ſwears a Plea of a former Suit depending, but it 
is always put in without Oath. 1 Fern. 332. vid. Hard. 160. where 
a Plea was held naught for Want of an Averment in the Concluſion. 

13. A Plea was held ill, becauſe it went as to any Fraud ſuggeſt- 
ed, Oc. and alſo becauſe it did not aver, that the Accounts which 
were pleaded, were juſt and true Accounts. Mich. 1727. between 
Haſtings and Draper. 

14- One Pordant had brought a Bill in this Court againſt the 
Defendants, for ſeveral Shares in their Stock, and after ſold a ſixth 
Part of what he was intitled to from the Defendants to the Plaintiff, 
who now brought this Bill for his ſixth Part; the Defendants pleaded, 
that Pordant had before brought his Bill for ſeveral Shares, of which 
the Plaintiff's now Demand was Part, and that the former Suit was 
ill depending; but becauſe he had not averred, that the Defendants 
had appeared to the former Suit, or put in their Anſwer, or that 
they were ſo much as ſerved with Proceſs to appear, the Plea was 
diſallowed ; for it is no Suit depending till the Parties have appeared, 
or been ſerved to appear, but only a Piece of Parchment thrown in- 
to the Office, which may lie there for ever, and never come to a 
Suit ; but if the former Suit depending had been well pleaded, the 
Court was clear of Opinion it would have been a good Plea, tho' 
the Bill was brought by another Perſon, and not by the now Plain- 
tif; for elſe the Plaintiff in the other Suit, after his Bill brought, 
might aſſign his Shares to twenty ſeveral Perſons, who might each of 
them bring ſeveral Bills, and ſo harraſs the Defendants for what the 
firſt Suit was ſufficient. Trix. 1729. between Moor and Melſb-Cupper 
Company. 


(o) What call be a good Cauſe of Demurrer. 


l. I. in a Bill brought againſt B. C. D. and E. the Plaintiff ſets 
forth, that he is Keeper of &. Caftle, and prays B. may diſ- 
cover what Title he hath to a certain Meadow which belongs to the 
faid Office, and that the Defendants, as Brewers of the City of G. 
by Cuſtom ought to pay to the ſaid Keeper, a certain annual Sum, 
c. this Bill is naught, becauſe it concerns Things of diſtinct Na- 
tures, and is brought againſt ſeyeral Perſons, which will occafion 
ſeveral Anſwers and Examinations; and if ſuffered to be put all in 
one Bill, each Party would be obliged to take Copies of what no 


= Way concerned his own Cauſe, whereby his Charge would be in- 
creaſed to no Purpoſe. Reſolved upon Demurrer, 15 Car. 2. between 


Berk and Harris, Hard. 337. 
2. But where the Defendant demurred, becauſe the Plaintiff's Bill 
was drought againſt ſeveral Defendants, for ſeveral diſtinct Matters, 
yet the Demurrer was over-ruled ; becauſe the Plaintiff, by his Bill, 
had charged the Defendant with Combination, which the Defendant 
had not denied by Anſwer. Mich. 1686. between Potoell and Ar- 
derne, 1 Vern. 416, 2 85 12855 + 

3. Where 
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3. Where a Man demurs, for that the Bill contains ſeveral Mat. 
ters not relating one to the other, and in ſome whereof the Defendant 
is not concerned, if by Anſwer the Defendant doth more than barely 
deny Combination and Confederacy, he over-rules his Demurrer, 
Trin. 1687. between Heſter and Weſton, 1 Vern. 463. 

4. A Bill was exhibited againſt the Defendant, to have her diſco- 
ver, whether ſhe was married ſince the Death of her Husband, to 
which ſhe demurred, and affigned for Cauſe, that ſeveral Goods and 
Chattels were deviſed to her by her Husband, which ſhe was to en- 
joy _—_ her Widowhood only, and that a Diſcovery might amount 
to a Forfeiture of her Intereſt in them; and the Court allowed the 
Demurrer. 24 Car. 2. Monnins verſus Monnins, 2 Chan. Rep, 68, 
Vide Bills of Diſccvery, Title Bills. 

5. The Bill was to eſtabliſh an Agreement for a ſeparate Mainte- 
nance for the Defendant's Wife, and (amongſt other Things) prayed 
a Diſcovery of ſeveral Unkindneſſes and Hardſhips, which the Defen- 
dant, as it was pretended, had uſed towards his Wie, to make her 
recede from this Agreement, to which Diſcovery the Defendant de- 
murred, for that it was not a Matter properly examinable or reliey- 
able in this Court; and the Demurrer was allowed. Mich. 1683. be- 
tween Hincks and Ne#thorpe, 1 Vern. 204. 

6. A Bill being exhibited to be relieved againſt a Bond of the 
Teſtator's, ſuggeſting, that it was entered into without any Conſide- 
ration, it being only for that the Teſtator had unlawfully kept 
Company with the Defendant, and had a Baſtard by her; and a 
Demurrer to that Part of the Bill was allowed; although it ſeems 
by the Caſe to be admitted, that a Demurrer was not the proper 
Way to be relieved for Scandal, but that the Bill ought to be re- 
ferred, and the Scandal expunged. Mich. 1682. between Page and 
Neale, 1 Vern. 107. | 

7. If an Infant is intitled to the Truſt of Lands in Fee, which 
were deviſed to her by her Uncle, and ſhe marries without her Fa- 
ther's Conſent, and the Father brings a Bill againſt the Husband and 
Wife, and her Truſtees, to the Intent a Proviſion might be made 
for her and her Children, out of theſe Lands, c. and the Husband 
and Wife demur, this Demurrer will be allowed; for it appears by 
the Plaintiff's own ſhewing, that he hath no Right either in Law 
or Equity to the Lands in Queſtion. Paſch. 34 Car. 2. between Mi- 
coe and Powell, 1 Vern. 39. but where a Husband is obliged to 
— a ſuitable Settlement on his Wife, vide Title Baron and 

eme. 

8. In a Bill to be relieved againſt an Award made by ſome of the 
Members of the Company, touching the Cuantum of Freight due to 
the Plaintiff, from the Company ; the Arbitrators and ſome of the 
particular Members being made Defendants, they demurred to the 
whole Bill, becauſe the Plaintiff could have no Decree againſt them, 
and their Anſwers would be no Evidence againſt the Company ; and 
the Plaintiff might examine them as Witneſſes; and the Demurrer 
was allowed, without putting them to anſwer as to Matters of 
Fraud and Contrivance. Trin. 1700. Dr. Steward verſus Eaſt-India 
Gompany, 2 Fern. 380. | 

9. A Bill was brought by the Obligee in a Bond againſt the Heir 
of the Obligor, alledging, that he having Aſſets by Diſcent, ought 
to ſatisfy this Bond, to which the Defendant had demurred, _ 
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the Plaintiff had not expreſly alledged in the Bill, that the Heir was 
bound in the Bond ; and tho it was alledged, that the Heir ought to 
pay the Debt, yet that was held inſufficient, and the Demurrer was 
allowed. Between Crofing and Honor, 1 Fern. 180. 

10. A Bill being exhibited to diſcover a perſonal Eſtate and. Will; 
the Defendants demurred, becauſe it appeared on the Plaintiff's own 
ſhewing, that they were neither Creditors or Legatees ; and the De- 
murrer was allowed. Nel. Chanc. Rep. 88. | 

11. A Bill being exhibited to prove a Will, and perpetuate the 
Teſtimony of the Witneſſes ; the Defendant upon Croſs Examination 
of one of the Witneſſes, exhibited an Interrogatory to him to diſco- 
ver what Deeds or Settlements he knew the Teſtator had made; to 
which the Witneſſes demurred, as not pertinent to the Matter in 
Iſue; and the Lord Keeper over-1 the Demurrer; becauſe he 
would not introduce ſuch a Precedent as for a Witneſs to demur; for 
it did not concern the Witneſs to examine: what was the Point in 
Iſſue. Aſhton and Aſhton," 1 Vern. 165. | | 

12. There can be no Demurrer to a Subpœna in Nature of a Scire 
Facias, for the Subpena is no Record; nor any where filed. 1 Chan: 
Ca. 50. Neither can there be a Demurrer to an Anſwer; vid; 1 Chan. 
Cu. 56. but vid. 2 Chan. Ca. 8. con: 


) Anſwering, Pleading, and Demurring to 
ä the fame Bill. q 


1. PHE Deferidant had pleaded a former Decree in Bar to the 
I Plaintiff's Bill; but the Plea was not ſuffered to be opened, 
for that it came iti after a Proclamation returned; and alſo came in 
by a General Commiſſion,” which was to take the Anſwer only, and 
not plead, anſwer, or demur. Between Loyd and Gunter, 1 Vern: 
275. 1 re 2119 Hao 12500 1 1 7 'y 
2, Where the Defendant anſwers to Part; and pleads to all other 
Matters not anſwer d unto, the Plaintiff. cannot put in Exceptions 
to the Anſwer, till he has firſt argued the Plea, or obtained an Or- 
der, that the Plea ſhall ſtand ſor an Anſwer, with Liberty to ex- 
cept to the Matters not pleaded unto. Between Danneli and Rey- 
ney, 1 Vern: 344. 79 184 0 Doh Y 1 fu t3:9d . no 
. The Plaintiff brought bis Bill to be relieved againſt a Fraud 
n the Defendant, in Cauſing a Ship. to: be: ſunk, upon which he 
bad made ſeveral Inſurances, and the Plaintiff had ſubſcribed ſeve- 
Inl of the Policies. Deſendant, as to Part, pleads-Pendency, of a 
mer Suit, and then anſwers to Part, and denies all the Fraud 
charged on him by the Bill: Plaintiff replies generally to the Anſwer, 
without taking Notice of the Plea; and Witneſſes were examined on 
och Sides, and the Cauſe heard; and a Trial at Law directed, 
bich went againſt the Defendant, who petitions for a Rehearing ; 
ud on the Rehearing the Defendant inſiſted, that the Plaintiff had 
been utterly irregular in his Proceedings, for not ſetting down the 
e to be argued and diſpoſed of by the Court before he teplied; 
er the Plaintiff himſelf cannot take upon him to over-rule it, be it 
What it will, but muſt bring it for Judgment before the Court, and 
Want of that, all was irregular, and ought to be ſet aſide; but 
e Keeper and Maſter of the Rolls were both of Opinion, 
„ — that 


— 


— — — . — 1 0 
42 Anſwers, Pleas, and Demurrets. 


—_— 


— 


that the Defendant, by theſe Proccedings, had waved his Plea, and 
therefore the Proceedings were regular; fo the Caule went cn, and 
the ſorter Decree was affirmed. Mich. 1701. between L1cus ang 
Holder. W dug Ares: 
4. Where a Defendant has demurred, he may aſſign another 
Cauſe of Demurrer at the Bar, paying Coſts; and if ſuch Cauſe of 
Demurrer is over-ruled, he ought to pay double Coſts ; but where 
a Defendant has pleaded, and there is no Demurrer in Court, he 
cannot demur at the Bar, tho' he would pay Colts. Between Dis. 
dant and Redman, 1 Fern. 179. 
F. The Plaintiff's Bitt whs to eſtabliſn a voluntary Surrender 
made by him and his Wife of her Lands, to. the Uſe of him and 
his Heirs, againſt the Defendant, who: was the only Daughter and 
Heir of the Plaintiff's Wife, by a former, Husband, and the Wife 
was now dead ; this Surrender was made in Purſuance of a Power 
reſerved by a former Surrender to the Wife, to ſurrender it to ſuch 
Uſes as ſhe by Writing, or Laſt Will, in the Preſence of three Wit. 
neſſes, ſhould direct or appoint; and the prefent Surrender, under 
which the Plaintiff claims, was made in the Preſeſice of two Wit. 
neſſes only, who ſubſcribed their Names; but the Deputy Steward, 
who took the Surrender, had ſet his Name to it, and fo might be 
conſidered as a e —_— on which the —_ was brought to eſta- 
iſn this as a good Surrender; purſuant to the Power, the Defen- 
ant pleaded, 400 ctaind Tale fdr ah made by the Wife, in 
: | Purſuance of her Power, ehttuttd; iu the Pſence of three Witneſ. 
= ſes, antecedent to the Surrender, to the Uſe of the Plaintiff, and 
likewiſe demurs ; for that if the Plaintiff had any Title, it was a 
Title meerly at Law, and he might bring his Ejectment, if be 
thought fit; and it was objected, that this Plea and Demurrer were 
for one and the ſame Thing, and therefore: inconſiſtent and contre- 
diQory in themſelves ; for the Plaintiff may reply to the Plea, and 
go on upon that in this Court; but the Demurrer ſays he has no- 
thing to do in this Court, but muſt go to Law ; fo that the one is to 
keep him here, and the other to ſend him to Law ; and though it is 
frequent to plead to one Part of a Bill, and demur to another Part; 
yet it was never known, that the Defendant pleaded and demurred 
to one and the ſame Part of the Bill, by Reaſon of the Inconliſtency. 
On the Plea being firſt, it was infited That gave this Court Juri 
diction, and then the Demurrer aſterwards, to ſend the Plaintiff to 
Law, came too late; or at: leaſt it was urged, that the Demurrer 
had over- ruled the Plea, and that both could not ſtand: My Lord 
Chancellor ſeemed to think the Plea was good as a Plea of the 
Defendant's Title, and the Demurrer good likewiſe, as it was a De- 
murrer to the Plaintiff's Title; but at laſt he over-ruled the Pla, 
| and allowed tho Demurrer. Trin. 1728. between Cotter ui 
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(F) Concerning the Replication. 


F there is 4 Plea and Anſwer to the ſame 

ol | tiff replies to the Flea only, it will he i irregular, for the Re- 
plication muſt be to the Anſwer as well as the Plea. The Cauſe 
put * for that Irregularity: Between Nicco! and J7 = 2 


ö It the Plaintiff re lies. 120 an bas th er, 
and giving Rules for blication, brig$ pine 
the Anſwer ſhall be taken wholly true, R 8 705 £25 no Re- 


plication; for the Opportunity which the Defendant had to prove 
W _ — 2 Chan: Ca. 21. 

If after a Plea or urrer. to ſpecial Re licatio 1 allowed, 
the” Plaintiff way be Admitted +6 füt m 2 Geberit Heplickibn 
0. & vid. 1 Fern. 351. Where it was 2 pn 
may; but the Court refuſed to give ad 

4. The Plaintiff fet down this Cate 


4 292 


0 to hard Gn e 
= and had a Decree againſt the h | 
when the Defendant came to ſhew A Ace A 5 


altered in his Favour; the Plaintiff . to rehear the Cauſẽ 
and at the Rehearing prayed Leave to reply to the Defendant's $ An- 


fwer, and had it, paying Coſts. Mirh.-1699; bettyeen Lord Done- 
gall and Wars. 
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and the Plain- 


CAP. VIII. 
"Alignment and Paivity, 


( What Things 07. Interett may be aſſigned in 
Equity. - 5 5 

(B) The Pzivity of Contract oꝛ Effate being deſtroyed; 
what Remedy Gzantees 02 Aſſignees ſhall habe again 


13 + 


(4) What Things oz Intereſt may be aſſigned 
in Equity. 


1. TF a Man indebted to ſeveral Perſons ſells his Lands, and 
takes a Bond for the Money from the Purchaſer, and aſſigns 
theſe Bonds to one of his Creditors, ſuch Aſſignment is 
(a) Poſſibi- ä 


| (a) good in Equity. Nel. Chan. Rep. 299. 
lity, Right 


of Entry, or Thing in Action, or Cauſe of Suit, or Title for a Condition broken, cannot be granted 
or aſſigned over by Law. 1 Inf. 214. And ir has been adjudg d in B. R. that an Aſſignee of a Cove- 
nant could not ſue in Equity to have the Benefit of the Covenant, it being againſt Law to aſſign a Co- 
venant; and a Prohibition was granted to the Court of Requeſts for ſuch a Suit there. 1 Rol. Abr. 376. 
bur tho a Bond cannot be aſſign d over, ſo as to enable the Aſſignee to ſue in his own Name; yet he 
has by the Aſſignment ſuch a Title to the Paper and Wax, that he may keep or cancel it. 1 Inf. 232. 


2. A Choſe in Action is aſſignable in Equity upon a Conſidera- 
tion paid. Per Cur, 2 Fern. 595. but there muſt be a Conſidera- 
tion. 3 Chan. Rep. go. . 

If A. aſſigns Bonds to B. to indemnify him from a Debt for 
he was bound for 4. and afterwards 4. becomes a Bankrupt, 
the Aſſignees of 4. the Bankrupt can have no better Right to theſe 

Bonds than the Bankrupt himſelf; and he being bound by the Aſſigu- 

ment, they are bound likewiſe. 2 Fern. 428. 

4. In the Caſe of an Aſſignment of a Bond, the Aſſignee alone 
becomes intitled to receive the Money, and Payment to the Obligee 
after Notice of the Ailignment, is not good. Per Lord Keeper, 

2 Vern. 540. but Payment to the Obligee, without Notice of the 

Aſſignment, is good. 1 Chan. Cu. 23 2. An Aſſignee muſt 2 

3 je 
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Aienment and Privity, = 
ſubject to the ſame Equity that it is in the Hands of the Obligec- 
2 Vern. 692+ 

ow As if on a Treaty of Marriage between 4. and the Daughter 
of B. the Mother of A. ſurrenders Part of her Jointure to enable her 
Son to make a Settlement, and B. agrees to give his Daughter 
3000/. Portion, and A. without the Privity of his Mother, gives a 
Bond to B. to pay back 1000/. at the End of ſeven Years, and B. | : 
aſſigns this Bond to his Creditors; yet it ſhall be delivered up as ob- 
tained in Fraud of the Marriage Agreement ; for although a Bond is 
* affgnable in Equity, yet it ſtill remains liable to the ſame Equity that 
it was in the Hands of the Obligee. Mich. 1718. between Turton 
and Benſon, 2 Fern. 764. £ 

6. A Seaman aſſigns his Wages for ſecuring the Payment of a 
Debt due by ſimple Contract; and he dying ſoon afterwards Inte- 
ſtate, and leaving Bond Debts, it was decreed that the Aſſignee 
ſhould be paid only in a Courſe of Adminiſtration. Mich. 1700. be- 
tween Mitchel and Edes, 2 Vern. 391. Note; The Reaſon hinted 
at is, becauſe the Agreement to aſſign, amounted to no more than 
a Letter of Attorney to receive them, which was revoked by his 


cath. | PTY * 
* For where a Seaman aſſigned his Wages as a Security for Mo- 
ney, and died indebted to other Perſons, it was held that this Aſ- 
ſignment ſpecifically bound the Wages, and that the Money ſecured 
thereby ſhould be paid preferable to all other Debts. Mich. 1707. 
between Crouch and Martin, 2 Vern. 595. | 

8. An Adminiſtrator De bonis non of the Conuſee of a Statute; 
had agreed with the Conuſor, to aſſign it in Conſideration of a Sum 
of Money, which, upon the ſaid Agreement, the Conuſor had co- 
venanted to pay him, his Executors or Adminiſtrators, and then 
the Adminiſtrator died; and the Court decreed the Money to be 
paid to the Executor of the Adminiſtrator, and not to the Admini- 
ſtrator De bonts non, altho before the Extent it could not be aſſign- 
ed at Law. 2 Vent. 362. The Reporter adds a Note, thatsthere 
were no Debts appearing of the firſt Inteſtate s. If there had been 
Debts, it would have belonged to the Adminiſtrator De bonis non 
1 Rol. Ar. 380. | | 

9. A Man by his Will gives a Legacy of 3oo/. to a Feme Co- 
vert, without creating any ſeparate 'Truſt of it for her Benefit, and 
this Legacy was made payable out of a Reverſion of Lands ex- 
pectant on an Eſtate for Life; the Husband ſometime after, makes an 
Aſſignment of this Legacy to Truſtees, in Truſt for the Benefit of 
his Children; and after by his Will takes Notice again of the ſame 
Legacy, and deviſes it in like Manner for the Benefit of his Chil- 
dren, and makes his Wife Exeeutrix, and dies; the Eſtate for Life 
drops, and the Widow applies to the Executor of the firſt Teſtator 
for her 300/, Legacy; and thereupon ſhe and the Executor come to 
an Agreement, that ſhe ſhould accept 200 J. only, in full of her ſaid 
Legacy, and accordingly the 200/. was paid, and ſhe gave a Releaſe 
for the whole Legacy; and it appearing in the Cauſe, that ſhe had 
Notice both of the Will and Aſſignment, and that ſhe gave no Man- 

ner of Notice of it to the Executor; the Court decreed, that as the 

Husband had made good Aſſignment of it in Equity, (tho' as a Choſe 
in Action it was not aſſignable by Law) that ſhe ſhould be anſwer- 
able to the Children for the 200 J ſhe had received; but as to = | 

N 0 1001. 
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100 J. which the Executor had drawn her in to releaſe, he himſelt 
ſhould be chargeable, he being thereby no Ways injured, ſince he 
ought at firſt to have paid the whole Legacy; and though this Le. 
gacy was charged on a Reverfion, which was not an immediate 
Fund for the railing of it; yet being given to the Wife in preſe,;; 
when the Fund comes in, it ſhall carry Intereſt from the Teftatoy, 
Death, which muſt likewiſe go to Children. Mich. = 14. between 
Atkins and Dawbeny. But of what Things of the Wife's may tj, 
Husband alfpuſe, and when, vide Title Baton and Feme. 

10. 4. poſleſted of a Term, ſettles it in Truſt to the Uſe of him. 
ſelf and his Wife for Life, Remainder to the Uſe of ſuch Iſſue of the 
Husband and Wife, as he ſhould by Will appoint ; he by Will fe. 
tles it on B. his Son, who in the Life-time of his Mother aſſigns and 
releaſes it to C. to whom the 'Truſtees likewiſe affign their Interet, 
and it was held by the Court, with the Advice of the Judges, that 
tho' a Grant of a future Poſſibility is not good in Law, yet a Poſſibi. 
(b) If there lity of a Truſt in Equity may be (Y) good; and that it was the n. 
be a Reiſe ther ſo in this Caſe, becauſe the Truſtees joined in it. 4 Car. 1. be. 
©A4.forLife, tween Warmeſtrey and Tanfield, 1 Chan. Rep. 29. | 


Remainder 


to B. B. cannot in the Life-time of A. aſſign his Intereſt, becauſe but a Poſſibility. 10 Co. 47, Lan. 


pet's Caſe, I Cid. 188. F. P. 


11. Where any Perſon has the Truſt of a Poſſibility in Remainder 
of a Term, he has Power to declare, and make a Diſpoſition of the 
Truſt of ſuch Poſſibility agreed by Counſel. 1 Char. Ca. 8. 

12. Ceſtut que Truft of a Term upon his Wife's Joining with him 
in a Sale of Part of her Jointure, directs, that after his and his 
Wife's Death, his Truſtees ſhould aſſign the Reſt of the Term to 
his Wife's Daughter, when ſhe ſhall attain the Age of twenty-one, 
or be married; the Daughter marries, and ſhe and her Husband al- 
ſign their Intereſt in the Term, in the Life-time of Cęſtui gue Truſt 
and his Wife; and the Queſtion was, Whether ſuch a Poſſibility could 
be aſſign d; and per Lord Keeper, it is a Notion that has obtained 
at Law, that a Poſſibility cannot be aſſigned; yet if it were res in- 
tegra, there is no Reaſon for it ; yet the Rule of Law muſt be the 
Rule here, for Equitas ſequitur Legem; and he diſmiſſed the Plain- 
tiffs Bill, which fought the Benefit of this Aſſignment, but without 
Coſts. Between Freeman and Thomas, Mich. 1706. 2 Vern. 563. 


(B) The Pꝛivity of Contract o2 Eſtate being 
deſtroyed, what Remedy Gzantees oꝛ Al⸗ 
ag ſhall have againſt each other in E- 

nity. 


*. J* A. Leaſes to B. a Wine-Licence for Years, rendring Rent, 
and B. affigns to C. and C. for valuable Conſideration affigns 

to D. who had no Notice of the Rent, A. ſhall not charge D. with 
the Rent, for the Contract was Perſonal, as in Caſe of a Leaſe of a 
Fair, Gc. and Equitas ſequirur Legem, eſpecially when the Al- 
frgnee is a Purchaſer for valuable Conſideration, without Notice. 
ch, 1656. between James and Blank, Hard. 88. but if he bad 
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urchaſer, with Notice, he would have been liable in Equi- 


P 
been 2 his Enjoy ment, though there was no Privity. Vid. 2 Fern. 


ty during 


2. The Plaintiff demands, by his Bill, fix Years Rent arrear, due 
from the Defendant, and incurred paring the Time, that he, the 
Plaintiff, was Biſhop of Exon; the Defendant pleads, that whilſt he 
was Biſhop of Exon, he tendred him the Rent, which he refuſed, 
having a Mind to impeach. his Leaſe, and that he being now tranſ- 
lated, is not intitled to the Rent, either in Law or Equity. The (0). But 2 
Lord Chancellor was clear of Opinion, that the Plaintiff had Ne- agion of | 
medy at (a) Law; and with the Advice of the Judges degr at Debt might 


he ſhould have none in Equity. 23 Car. 2. between the Biſhop of brought * 


Sarum and Neſeworthy, 2 Chan. Rep. 66. 8 
3. If an Aſſignee of a Lellee aſſigns it over, Equity will compel Lan. 

him to pay the Rent which became due during his Enjoyment, though 

the Privity of Eſtate was deſtroyed in (5) Law, it being urged, that (% An A 


ſignee can- 


there were twenty Precedents of the Kind. My Lord C xcellor not, by At. 
ſaid, that if there were not one, he would not have doubted to have figning hi: 
made a Precedent in this Caſe. Paſcb. 1683. between Treakk and — dic. 


him - 
Croke, 1 Vern. 155. — ſelf of the 
IT - + 25 Rent, with- 
out tendring the Arrears, and giving Notice of the Aſſignment; for till then he id liable in an Action 
of Debt. 1 Lev. 215. he is likewiſe liable in an Action of Covenant for the Rent due before the A - 
ſignment. 1 Salk. $1. But for Rent which became due after the Aſſignment, he is not liable, though 
he does not give Notice of the Aſſignment. 1 Salk. $1. 2 Vent. 228. 


If a Leſſee of a College makes an Under-Leaſe, and covenants 
with his Leſſee, that he would renew his Leaſe, and add a further 
Term of three Years to his Leaſe, and he renews the Leaſe; but in- 
ſtead of adding the three Years, he aſſigns it to J. S. J. S. having 
Notice of the Covenant, will be obliged to add the three Years. De- 
creed between Finch and Earl of Salisbury, Nel. Chan. Rep. 212. 

5. So if A. makes a Leaſe for three Years, and in Conſideration of 
the Leſſee's laying out 100/. in Improvements, covenants to grant a 
new Leaſe at the End of the Term, at the ſame Rent; the Purchaſer 
of the Inheritance ſhall make good this Covenant. Mich. 1703. be- 
tween Richardſon and Sydenham, 2 Fern. 447. | | 

6. If a Leſſee for Years, with Covenants to repair, aſſigns it to J. & 
by Way of Mortgage, and J. S. never enters, Equity will not com- 
pel him to repair, tho he had the whole Intereſt in him; and tho' it 
was his own Folly to take an Aſſignment of the whole Term, when 
he ſhould have taken a derivative Leaſe, by which Means he would 
not be liable at Law. Trin. 1692. between Sparkes and Smith, 
2 Vern. 275. but cid. 2 Fern. 374. where ſuch an Aſſignee, tho he 
never entred, and had loſt his Mortgage-Money, was*by Law eom- 
7 to pay the Rent; and having ſued in Equity, could have no 

elief, 

7. If a Leſlee for Years, who is bound by Covenant to repair, 
makes an Under-Leaſe in Truſt for J. S. and the Leſſee is dead, and 
the Premiſſes out of Repair; yet the Leſſor ſhall not compel J. S. 
in Equity to repair, unleſs the Executors of the firſt Leſſee are inſol- 
vent; for tho the Privity of Eſtate is deſtroyed in Law, yet he ſhall 
not have Recourſe to this Remedy, whilſt he has any left againſt the 


Executors of the firſt Leſſee. Mich. 1682. between Goddard an 
Keate, 2 Vern. 8 7. 


CAP. IX. 


8 


Award and Arbitrainent, 


(A) Concerning the Submiſſion, 
) The Parties to the Submiſſion. 
(C) The Arbitratoꝛs oz Umpire, and herein of the Con; 
mencement and Revocation of their Authoꝛity. 
(D) Che Award, foz what Cauſes ſet aſide, 
: (E) Concerning Submiſſions and Awards made pur, 
2 '"fuant to a Rule of Court. 


(A) Concerning the Submiſſion, 


Controverſies, Ita quod, Gc. de preemifſis, and J. &. makes 
an Award of Part only, ſo that the Award is void in Lay; 
this ſhall not be made good in a Court of Equity. Between 
Robinſon and Biſs, adjudged 7 Fac. in B. R. and a Prohibition 
granted to the Counſel of Tor. 1 Rol. Abr. 377. 
2. So if the Award differs from the Submiſſion, it ſhall be as well 
void 2 as at Law. 1 Chan. Ca. 186. Nel. Chan. Rep. 
141. 5 | 
3. If the Submiſſion to an Award be (a) conditional, ita quod an 
(a) The Di. Award be made de & ſuper premiſſis, Cc. there, if the Award be 
which has not of the Whole, it is void; but if the Submiſſion be not conditio- 
obtained nal, as aforeſaid, then though the Award be but of Part of the Matter 
with Re- referred, it is good for ſo much as it ſettles, tho it leaves other Things 


conditional at large. Per Lord Maynard, 2 Fern. 109. 


Submiſhons, 


. T two ſubmit themſelves to the Arbitrament of J. &. of all 


is where the Submiſſion does in general ſet forth all the Matters in Controverſy, with a ſpecial Con. 


eluſion requiring, or ſo that the Award be made of all the ſaid Matters; in which Caſe it has been bel 
neceſſary to make a final Determination of all the Particulars enumerated. Cro. Eliz. 838 But if there 
be no ſuch Enumeration nor ſpecial Concluſion, then the Award may be good, though it make an End 
of Part of the Matters only. 1 Rol. Abr. 257. 8 Co.97. b. And fince the Courts of Law and Equity hare 
of late been leſs nice in the Conftruftion of Awards; it is now agreed to be a ſtated Rule in Awards that 
are conditional, or ſaid to be de & ſuper premiſſis, that if the Words uſed in them be in their own Na- 
ture more comprehenſive, and ſo extenſive to Things not within the Submiſſion ; yet it ſhall be intend- 
ed that there was no other Matter between the Parties for them to lay hold on, but what was ſubmitted, 
if the contrary be not ſhewn; ſo & converſo, It the Words are more narrow and leſs comprehenſive than 
to take in all the Matter of Submiſſion; yet it ſhall be intended that no more was in Controverſy than 
what the Words naturally comprehend, if the contrary be not likewiſe ſnewn. 6 Mod, 232. 


4 (B) The 


_— 
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(B) The Parties to the Submiſſion. 


P all the parties to the Suit conſent to refer the Matter to J. M. 
1 and J. & one of the Parties ſignifies his Conſent, by ſigning 4 
paper to that Purpoſe, ſo that the Award be made at a certain Day 

in limited, and no Award is then made; but afterwards the Court, 
in the Preſence of all the Parties (except J. & who was abſent) but 
his Solicitor conſenting on his Behalf,” refer it back to J. M. but not 
fnally to determine, who made an Award; and it was reſolved, that 
the Solicitor's Conſent ſhould not bind his Client: tho' it was ob: = 
jected and admitted; that an (a) Attorney's Aſſent to a Reference on (% Vide ! 
Behalf of his Client ſhould bind him at Law. Between Cofevel and Aud 19 2e 
Child, 1 Chan. Ca. 86. 1 Chan. Rep. 195. F. C. bound by 
and others Submiſſions, vide 1 Roll. Abr. 268. Adar b 111. Stil. 35 . 3 Lev. 17. If one — on 


himſelf and the other Partner ſubmits, c. though the Partner that did not ſubmit is not 
—. — : he who ſubmitted ſhall perform the Award. 4 Aod. 247. 


>. If A and B. Executors of J. & on the one Part, and C: his 
Widow on the other Part, ſubmit to Arbitration, the Arbitrators 
may make an Award, not only of Matters in Difference between 
4. and B. jointly, or 4. and B. ſeparately, and C. but alſo of Mat- 
ters between 4. and B. provided they have Knowledge of the whole 
Fact, and all the Parties intereſted are before them. Between Carter 


and Carter, 1 Vern. 259. 


(C) The Arbitratoꝛs 02 Umpire, and herein of 
the Commencement, Determination and Re- 
vocation of their Authoꝛity. 


1. IF the Submiſſion to an Award be, ſo as the Arbitrators make. 
I their Award at, or upon the 27th of March then next; and if 
the Arbitrators make no Award then, if the Umpire make his Um- 
pirage on the ſame Day, the Umpire cannot make his Umpirage ou 
the ſame (5) Day, tho the Arbitrators diſagree, for they have all © / * 
that Day to make their Award. 2 Fern. 106. fion tro Twoy 


| I we 3 a 3 go: ſo as they 
make their Award be fore 1 ; and if they cannot agree, then to ſuch Umpite as they chuſe, ſo 
as he make his Umpirage before Madfimmes ; and an Umpire is choſe accordingly, this js good, and ſo 
will his Umpirage mk if made; becauſe the Arbitrators had determined their Power 2 by chuſing 
an Umpire; bur if the Umpire be named in the Submiſſion, he cannot make his Umpirage before the 
Time given to the Arbitrators to make their Award in be expired. Per Holt C. J. I. Salk. 71, 72. 
but for this vide Cro. Car. 263. Raym 206. 1 Lute. 544. 1 Mod. 169. 2 Vent. 116. 1 Salk. 70. 


2. If by the Submiſſion the Arbitrators have Power to chuſe an 
Umpire, and they not agreeing; throw Croſs and Pile which of 
them ſhould name the Perſon ; and the Umpire thus choſen makes 
his Umpirage ; the Court will ſet it aſide. 2 Fern. 485. 

3. If the Parties in Court ſign an Order, by Conſent, to refer the ir 
Matters to Arbitrators, finally to determine; and their Award to be 
final, and ſtand ratified by Decree, without any Appeal; yet one of 

O | : the 


. 
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| : 1 ; n : s inne 
(b) A sub- the Parties may (Y) revoke this Submiſſion; but in ſuch Caſe the 


— "a 'n Court will grant an Attachment againſt him. Between Hig, an 


Bond may Petit, 1 Chan. Ca. 18. 


be counter- 


manded by Deed, ſuch Authorities in their own Nature being revokable, (as a Letter of Attorney & 
tho' made irrevokable by- expreſs Words; bur in ſuch Caſe the Bond 1s forfeited ; but if ir hag ben 


without Obligation, one might revoke and forfeit nothing. Ex nuda ſubny/ſione non oritar del io. $ Gy, 


(D) The Award, foꝛ what Cauſes ſet ald. 


* [| PON a Submiſſion, by Conſent and Order of Court, an 4. 

ward was made, that a Bond ſhould be given by the 
Guardian, that the Infant at his full Age, ſhould convey the Lang 
in Queſtion; and Nottingham L. C. held, that when the DPartis 
themſelves chuſe their own Judges, this Court will not relieve 2 
gainſt the Award, unleſs it be in Caſe of Corruption, exceeding Ay. 
thority, and the like; but when there is a Reference by Order d 
this Court, and the Award appears unequitable, the Court will ng 
decree it; and in this Caſe, it being unreaſonable that the Guardia 
ſhould give ſuch a Bond, for the Infant may die, or if he live t 
Age, may refuſe to convey, and therefore would not decree it; an 
he ſaid further, that he would never decree an Award to bind an li- 
fant. 1 Chan. Ca. 279. 

2. If the Arbitrators award a Thing impoſſible, or repugnant to be 

done, the Award ſhall be ſet aſide. Vide 1 Chan. Ca. 87. 

3. The Plaintiff called the Defendant, who was a Butcher, Pan. 
rupt Knave, which being ſubmitted to Reference, the Arbitrator 
gave him 495 J. to repair his Honour (as they called it in the Award] 
and the Court thought the Damage too exceſſive, and ſet aſide the 
Award, but directed a Trial at Law; and the Jy gave him 10 

Burcber of Croydon's Caſe, 3 Chan. Rep. 76. 2 Fern. 251. K. C. di. 
ted; where it is ſaid, that the Court did not ſet aſide the Award, 
barely for exceſſive Damages, but becauſe it appeared that one of the 
Referees was the Butcher 's Couſin. 

4. If Tenant for Life commits Waſte to the Value of 380 J. and 
his Eſtate is but 70 J. per Ann. and an Action of Waſte is brought 
againſt him by him in Remainder, and it is ſubmitted to a Rete- 
rence by Rule of Court; but before an Award made, the Tenant 
for Life repairs the Places waſted to 40 J. and forbids the Arbitrators, 
and likewiſe the Umpire, to proceed in making any Award ; but 
notwithſtanding the Umpire awards the Party 380/. Yet the Court 
will not ſet aſide the Award, there appearing no Fraud or Colluſion 
in the Matter, Paſch. 1683. between PBrozyn and Brown, 1 Ver. 
157. Although it was objected that 3 80 J. was near the Value of an 
Eſtate for Life of 70 J. per Ann. 

5. If the Arbitrators appear to have an Intereſt in the Cargo touct- 
ing which the Award is made, and therefore put too great a Value 
thereon; and in five Days after the Award made the Money award 
ed is attached by the Arbitrators for Debts owing te them ; the Court 
will ſet aſide the Award. Hill. 1691. between Earle and Stocker, 
2 Fern. 251. | 8 

6. If a Submiſſion is to three Arbitrators, or any Two of them, 


and Two of them by Fraud or Force will exclude the other, 8 
2 one 
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lone is ſufficient to vitiate the Award; or if they have private Mect- 


ings, and admit one of the Parties, but give no Notice to the other, 
. ſuffer the Party's Attorney, whom they admitted, to draw up the 
Award, ſuch Award ſhall be ſet aſide for Partiality and Unfairneſ. 
Mich. 1705. between Burton and Knight, 2 Fern. 514. 

7. If it appears that the Arbitrators weat upon a plain Miſtake, 
either as to the Law, Or in a Matter of Fact, the fame is an Error 
appearing in the Body of the Award, and ſufficient to ſet it aſide. 
2 Vern. 705- But the Plaintift failing to make out his Caſe by Proof, 
his Bill was diſmiſs'd. | | 

8. The Plaintiff and Defendant had ſubmitted to an Arbitrament 
dy Bond; and an Award was made, not binding by Form of Law, 
by which the Plaintiff was to pay the Defendant 900 J. and to ſcal a 
Releaſe to the Defendant; and the Defendant was to aſlign ſeveral 
Securities he had from the Plaintiff, The Plaintiff fold ſome Lands 
to raiſe the 900 J. expecting the Defendant would receive it; and he 
gave him Intimation he would, and tendered him the 900 J. and a 
Releaſe executed by the Plaintiff; and though there was no other 
Execution on the Plaintiff's Part of the Award; and tho' the Award 
was extrajudicial, and not good in Strictneſs of Law; yet the Lord 
Chancellor decreed it ſhould be performed in Hecie. Paſeh. 1687: 
between Norton and Maſcal, 2 Fern. 24. 

9. But where a Bill was exhibited to have an Execution of an A- 
ward, which was performed by neither Party ; and the Defendant 
demurred, becauſe there was no Precedent that a Court of Equity 
had ever carried ſuch Awards into Execution; and the Demurrer was 
allowed. Mich. 1704. at the Rolls, between Biſhop and Jebſtey. 


(th Concerning Submiſtions and Awards made 
purſuant to a Rule of Court. 


1, IF an Award is made a Rule of Court, according to a Submiſ- 

ſion for that Pnrpoſe, and an Attachment is taken out for not 
obeying the Award, and then the Party dies againſt whom the At- 1 
tachment iſſues; the (a) Act of Parliament directing it to be car- 982 Wop 
ried on by Attachmenr, as is done in other Courts, for diſobeying a g. 15. The 


arties may 


Rule of Court; by the Death of the Party, the Attachment is , 
and the Remedy loſt. Mich. 1703. between Jeſter and Biſhop, their zubmit 
2 Vern. 444. 5 2 ſion to the 

| Award, or 
Umpirage of any Perſon or Perſons, ſhall be made a Rule of any of his Majeſty's C 
and may inſert ſuch their Agreement in the Condition of their Bond, Ec. — . Rule of 2 
thereupon be made, that the Parties ſhall be con-Itded by ſuch Arbitrament or Umpirage; and in Cate 
of Diſobedience thereto, the Party neglecting or refuſing ſhall be ſubje& to all the Penaltics of Con- 
temning a Rule of Court, unleſs it . on Oafh, that ſuch Award was corruptly and unduly pro- 
cured ; in which Caſe it ſhall be ſer aſide by any Cdurt of Law or Equity, Sc. Provided that this —— 
ſhall extend only to ſuch Matters for which there is no Remedy, but by Perſonal Action or Suit in Equity, 


2. If an Award is made purſuant to an Order of Court, the Par- 
ty ought firſt to move the Court to confirm the Award, as is done 
upon a Maſter's Report, and either Side is at Liberty to except to it. 

1 Fern. 469. 

3. If there be a Submiſſion to a Reference by Order of Court, and 
the Award to be made to be confirmed by the Decree of the Court, 
without Appeal or Exception; yet Exceptions to the Award will be 
admitted; ruled upon Debate. 2 Fern. 109. 

A XL. 


CAP X. 
Bankrupt. 


(A) Concerning the Conimiſſion and Commiſſioners, 
(B) Chat ſhall be deem d the Bankrupt s Effate, oz ſuch 

an Intereſt in him as the Commiſſioners may aſſign, 
(C) Who may be allowed to. come in as Creditozs, 
(D) Who are obliged to come in as Creditozs. 


(A) Concerning the Commiſſion and Commil⸗ 
ſioners. 


I. HE Granting a Commiſſion of Bankruptcy is not a Mat- 
| ter diſcretionary, but de Jure; for tho the Words of 


the Act of Parliament are, that the Chancellor may 

grant, yet that may was in Effect muſt. Per North 

L. K. Alderman Backeell's Caſe, 1 Fern. 15 2. And ſo he ſaid it 
had been reſolved by all the Judges. 3 

2. But though the Granting a Commiſſion be ex Officio, yet it 


muſt be at the Requeſt of Perſons intereſted; for if Twenty ſwear 


that J. S. is a Bankrupt, yet a Commiſſion cannot be awarded with- 
out a Petition for that Purpoſe. Per North Lord Keeper, Batkwel|s 
Caſe, 2 Chan. Ca. 190. 

3. If all the Creditors who petitioned for a Commiſſion, ſhould 
agree to have it diſcharged or ſuperſeded; it may be granted. 1 Ven. 
209. Per Feferies Lord Chancellor; and if other Creditors, who were 
not Petitioners, ſliould pray a Renewal of the Commiſſion, or a Re- 
vocation of the Superſedeas; ©, if it may not be granted, eſpecially 
if the Superſedeas was within four Months after the Granting the 
Commiſſion. Vide 2 Chan. Ca. 192, 193. 1 Fern. 208. 
4+ If a Commiſſion is granted, and the Bankrupt dies, yet the 
Commiſſioners may proceed. 2 Chan. Ca. 193. | 

5. If the King dies, the Commiſſion abates, but a new Commiſſion 
may be taken out, and the Commiſſioners ſhall proceed from where 
they left off. 2 Chan. Ca. 193. 
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6. If a Creditor offers Proof of his Debt to the Commiſſioners, 
which they diſallow. and Diſtribution is not made, my Lord Chan- 
cellor will hear the Proof, and give Order therein; tho' he ſaid at 
feſt, that it was fit to leave it to the Courſe the Statute had provided; 


Ca. 275. Yor: | 
. 9.41 one is examined by the Commiſſioners touching the Bank- 


rupt's Eſtate; yet he may be re-examined in Chancery. 2 Chan. Ca. 


55 If the Commiſſioners make a fraudulent Diſtribution of the 
Bankrupt's Eſtate, it may be ſet aſide in Chancery, even on a Peti- 
non. Per Trecor and Hutchins Lords Commiſſioners, 2 Fern. 163. 
9. But it ſeems a Diſtribution by the Commiſſioners among the Cre- 
Jitors, upon a ſuppoſed Value of the Bankrupt's Real Eſtate, where 
the Commiſſioners had no Money. to diſtribute, is not fraudulent, and 
not to be ſet aſide. Vid. 2 Vern. 158. In | 


(J) What ſhall be deem'd the Bankrupt's E- 
ſtate, 02 ſuch an Intereſt in him as the Com- 
miſſioners may aſſign: | 


1. I a Leſſor covenants with his Leſſee and his Aſſigns, to renew 

his Leaſe, and the Leſſee becomes a Bankrupt, and the Com- 
miſſioners aſſign this Covenant, the Aſſignee cannot have any Relief 
againſt the Leſſor: Adjudged, upon a Reference to J. Windbam and 
B. Turner; and the Bill of the Aſſignee diſmiſſed accordingly. ' Hull. 
17 Car. 2. between Drake and the Mayor of Exeter, 1 Chan. Ca. 71. 


2 Fern. 97. F. C. cited. 


2. But the Commiſſioners may aſſign an Equity of Redemption, 
1 Chan. Ca. 71. 2 Fern. 97. S. P. Per oo oh Clauſe in En 
tute being, that the Aſſignee may perform Conditions not broken, and 
Conditions performable. 13. © 1.7755 AG 

3. If 4. deviſes 800/. to be inveſted in Land, for the Benefit of 
the Wife of J. S. for her Life, and afterwards for her Children; and 
the Intereſt of the Money, in the mean Time, to go to ſuch Perſons 
as ought to receive the Profits, and J. S. becomes a Bankrupt, the In- 
tereſt of this 800/. ſhall not be liable to the Bankruptcy, this not be- 
ing any 'Truſt created by the Bankrupt, but a Maintenance intended 
the Wife, and given to her by her Relation. Paſch. 1689. between 
Vandenanker and Desbrough, 2 Fern. 96. * 

4+ If the Father, on his Son's Marriage, covenants during his Life, 
to pay his Son 15. per Aun. and the Son becomes a Bankrupt, his 


Creditors ſhall not have the Benefit of this Agreement. Mich. 1690. 


between Moyſes and Little, 2 Vern. 194. 
5. But if a Father deviſes a Legacy of 600 J. to his Son, payable 
at twenty-one, and the Son obtains a Decree for it, and 637 L is re- 
ported due; but before the Money is paid, the Son becomes a Bank- 
rupt; yet the Commiſſioners may aſſign the Legacy and Benefit of the 
Decree ; ruled upon a Demurrer. Hill 1701, between Toulon and 
Grout, 2 Vern. 43 2. | | 
forks 11 , Hands 1 4 Na. | ro S9cya Gl: —— 
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the ſurvives him. Trin. 1710. between Holland and Calliford, 


— 


6. A Man had deviſed Lands which were in Mortgage, to be ſold 
and the Surplus of the Money to be paid to his Daughter ; the Daugh. 
ter married a Man, who ſoon after became a Bankrupt, and the Com. 
miſſioners aſſigned this Intereſt of the Wife's; the Husband died, ang 
the Aſſignees brought this Bill againſt the Wife and Truſtees, to haue 
the Land ſold, and the Surplus of the Money paid to them; but the 
Court would not aſſiſt in ſtripping the Wife (who was wholly unpre. - 
vided for) of this Intereſt, but diſmiſs d the Bill. Micb. 1698. at the 
Rolls between Parker and Dykes. 

7. A Legacy of 10007. was given to one, after the Death of he 
Mother, when ſhe ſhould attain the Age of twenty-one Years; and 
the ant was appointed 'Truſtee for the Railing and Payment 
thereof out of certain Lands; the Legatee was drawn into an in. 
provident Match with one, who ſoon aſter became a Bankrupt ang 
the Commiſſioners aſſigned all his Efles, and gave him a Certig. 
cate of his Conformity; and the Aſſignees brought a Bill againg 
the Truſtee for this 1000 J. who inſiſted, that the Aſſignees could be 
in no better Condition than the Husband ; and that if he were Plain. 
tiff he could not prevail, without making a ſuitable Proviſion on his 
Wife; and that this Legacy being liable to a double Contingency, 
viz. the Death of the Mother, and the Legatee's arriving at the 
Age of twenty-one Years, at the Time of the Bankruptcy, was nt 
ſuch an Intereſt as could be affigned: The Court held, that though 
both Contingencies have fince happened; yet thoſe being ſince the 
Aſſignment of the Bankrupt's Eſtate, and fince a Certificate of his 
having conformed himſelf in every Thing to the Acts, he was now 
diſcharged as a Bankrupt ; and this Portion could not paſs without 
new Aſſignment, which the Commiſſioners could not make, their Com- 
miſſion being determined, and ſo diſmiſs d the Bill. Mich. 1717. be 
tween Facobſon and Peer MWilkams. 


(C) Who may be allowed to come in as Cre- 
1 ditoꝛs. 


I. FF one lends Money to a Bankrupt, after a Commiſſion ſued out 

J againſt him, but before actual Notice of it, He cannot come in 
under the Statute, as a Creditor ; By two Lords Commiſſioners againſt 
one. 2 Fern. 156. A Debt voluntarily paid a Bankrupt ſhall be paid 
over again; /ecus if recovered by due Courſe of Law. 1 Fern. 94. but 
for this vide Title Notice. | 

2. A. on his Marriage, gives a Bond to leave his Wife 500 . or a 
Third of his Perſonal Eſtate, at her Election; 4. becomes a Bank- 
rupt; and it was decreed, that the Wife ſhould come in as a Cre- 
ditor, on her Bond; and what ſhall be paid in Reſpect thereof, to 
be put out to Intereſt, which is to be received by the Creditors, du- 
ring the Bankrupt's Life, and the Principal to be paid the Wife, it 


2 Vern. 662. 
3. But where a Bond was given by the Husband, for Payment of 
a Sum of Money to his Wife, in Caſe ſhe ſurvived him, and the 
Husband after became a Bankrupt: And per Lord Chancellor, there 
can be nothing ſtopped, by Way of Dividend, out of the 1 
| 4 | Eſtate, 
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S; but 


d fa 
"Share of that Dividend, tho' the Bond was contingent at firſt, be- 


cauſe the Contingency was then at End. Mich. 1728. Ex parte 
Chazwell verſus Caſſanet. I 8 4 
4. 4. and B. enter into Partnerſhip, and by Indenture of Copart- 
jp agree, that all ſuch Debts as ſhould be owing on the Joint At- 
ſhould be paid out of the Joint-Stock, and that the Joint-Stock 


t, . 
ſhould not be charged with the private or particular Debts of -either 
of the ſaid Partners. A. and B. became Ban and a joint Com- 
miſſion was taken out- againſt them; and the ( ifſfioners havi 


aſſigned all their Eſtate to the Creditors on the Joint-Stock ; J. 
who was a ſeparate Creditor to one of them, brought his Bill-to be 
admitted into a Share; and it was declared by the Court, that the 
Eſtate belonging to the joint Trade, as alſo the Debts due from the 
ſame, ought to be divided into Moieties, and that each Moiety of the 
Eſtate onght to be charged, in the firſt place, with a Moiety of the 
ſoint Debts; and if there be enough to pay all the Debts belonging to 
the joint Trade, with an Overplus, then ſuch Overplus ought to be 
applied to pay particular Debts of each Partner; but if ſufficient ſhall 
not appear to pay all the joint Debts; and if either of the Partners 
ſhall pay more than a Moiety of the joint Debts, then ſuch Partner is 
to come in before the Commiſſioners, and be admitted as a Creditor 
for what he ſhall ſo pay over and above his Moiety, and decreed ac- 
cordingly. 34 Car. 2. between Lord Craven & a and Knight & al, 
F 2 Chan. Rep. 226. 2 Chan. Ca. 139. & C. and only there ſaid, that 

the ſeparate Creditor was admitted, notwithſtanding the Agreement 
of the Parties. | 

5. AJ B. and C. were Partners in the Trade of a Salter, C. 
imbezils and waſtes the Joint-Stock, contracts private „ and be- 
comes a Bankrupt ; the Commiſſioners aſſign the Goods in Partnerſhip, 
on a Bill brought by the other Partners; they inſiſted to have an Ac- 
count, and the Goods ſold, that out of the Produce of the Goods, 
the Debts owing by the joint Trade might be paid in the firſt place; 
and that out of C.'s Share Satisfaction may be made for what C waſted; 
and that the Aſſignees could be in no better Caſe than the Bank- 
rupt himſelf, and were intitled only to what his third Part would a- 
mount unto clear, after Debts paid, and Deductions for his Imbezil- 
ment; and the Court ſeemed to be of that Opinion, but ſent it to a 
Maſter to take the Account and ſtate the Caſe. Trin. 1693. between 
Richardſon and Goodwin, 2 Vern. 293. 
6. A. and B. being joint Traders, a Commiſſion of Bankruptcy 
iſſued againſt them; their ſeparate Creditors now applied by Peti- 
tion, that they „ be let in for their Debts, upon the reſpective 
ſeparate Eſtates of the Bankrupts, under that joint Commiſſion, the 
ſeparate Eſtates being of ſmall Value, and would not bear the 
Charge of Taking out two new Commiſſions againſt them ſeparately, 
and the Lord Chancellor ordered them to be let in to prove their 
reſpective ſeparate Debts upon the joint Commiſſion, they paying 
Contribution to the Charge of it, and directed, as the Joint or Part- 
nerſhip Eſtate was in the firſt place to be applied to pay the Joint 


to 
_ where a Bottomree Bond was entred into, and the Ship e £0124# 2 
fe before the Dividend actually made, they were let into. & Srohiog 


or Partnerſhip Debts; ſo in like Manner the ſeparate Eſtate * 


anſwer this contingent Debt or Demand, when it hap- V. A. {037 A. 


Car X.. 


— —_— 
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56 Bankrupt. 
be, in the firſt place, to pay all the ſeparate Debts; and as ſeparate 
Creditors are not to be let in upon the joint Eſtate, until all the joint 
Debts are firſt paid; ſo likewiſe the Creditors to the Partnerſhip ſha 
not come in for any Deficiency of the joint Eſtate, upon the ſeparate 


Eſtate, until the ſeparate Debts are firſt paid. Mich. 1715. ex part 
Crowder, 2 Vern. 706. | 


(D) Who are obliged to come in as Creditozs 


1. IF A. ſells Land to B. who afterwards becomes a Bankrupt, and 

Part of the Purchaſe-money is not paid, A. ſhall not be bound 
to come in as a Creditor, under the Statute, but the Land ſhall ſtand 
charged with the Money unpaid, tho no Agreement for that Purpoſe, 
Betwetn Chapman and Tanner, 1 Fern. 267. 

2. If A. being beyond Sea, conſigns Goods to B. then in good Cir. 
cumſtances in „ and _— the Goods 1 becomes 2 
Bankrupt, whereupon A. conſigns them to another, and the Aſſignees 
of the Commiſſion pray Relief, and a Diſcovery; and a Trial 3 
is directed, whether ſuch Conſignment veſted a Property in B. anda 
Verdict is found for the Aſſignees; yet Equity will not oblige- e 
to come in as. Creditorx, it being allowable by any Means to prevent 
the Goods coming into the Hands of B. or the * Hill. 1690. 
between Wiſeman and Vandeput, 2 Vern. 203. ee, 
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Baron and Fen eme. 
| 3 — a 


or What Things « are et in the Husdand by the 
Marriage. — | 
(z) What Acts of the Wife 5 befoze Marriage wall the 
husband avoid, as done e CEE of the Rights of 
Marriage, | 
(C) How far the Dugband wall be bound by the ies 
Acts befoze Marriage. ; 
) How far by her Acts during Coverture: - | i 
H Yow far a Feme Covert wall be bound by che a5 | 
in which the was joined with her husband. | 
(F) What Contracts between Busband and Wike art 
dillol ved by the Marriage. 
(G) Jn what Cafes the husband mut make u uicdbic 
Pꝛovillon on his Wife, when he ſues. foz her Foztune, 
(h) Suits and Pzoceedings: by and againtt Pusband 
and Mike, how to be. 
. (1) Concerning the Wife's Pin-Woney and Pdrapher- 
alta; 
(K) concerning Alimony and ſeparate Maintenance. 
() What Right ſurvives to either of them by * Dil- 
ſvlutfon of the Werrtana 7 | 
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(a) What Things ate veſted in the Susvand 
by the Marrtagt. 5 


| Feine Sole Having ai gued her Pet i in Tiuſt * — 
before Marriage 4 he Husband alone mortgages the 


Term; and it Was decreed, that ſuch Mortgage was 
nqt good; and it was: likewiſe admitted by the Court, 
to k the conſtant Practice, lier Queen E/zaberh's* ime, to {et 


Q afide - 


Baron and Feme. 


afide any J fruſtrate all Incumbrances and Acts done * he H 
with Reſpett to the Wife's Term, in Truſt for her, and that he coul 
— charge — ant it. Per Finch Lord Keeper, 25 Car. 2. be. 
erfull, 1 Chan. Ca. 225. But the Law is m 
— ally in 2917 — — 

where g. having diſj d of a Term ſ:$tled in Truſt on 
his Wife, by a former —_— tho it was decreed void by Finch 


Lord Keeper, yet upon to the Houſe of Lords, the Decree 
was — r Eur, — Caſe, 1 Fern. 7. 


1 de by 
the 1 fe ſych 4 Ren v deer be a0 Alger mie 


it being urged that it had been — adjudged in the Houk d of 
Lords, that he t, my Lord — wondered at that — 
lution, which — id —＋ 2 to 5 - Parliament, 

to the Law; ecree 0 
Eye Wen muſt not be one End of Equity above Stairs, a rl 
other here; and thoyght that from henceforth it would not be fuf- 
cient to have the H s Conſent, and Privity to an Affigtiment of 
a Term in Truſt for the Feme, before Marriage, unleſs he wes like: 
wiſe made a = to the Aſſignment. Mich. 1681, between Pitt and 


E Felt thing ſettled in Truſt on the Wie by a former ti 
band, 8 ſecond Hugband firſt mort gee it, nd then he and the 
1 


Mortgagee it to J. & who brought a Bill againſt the Wife and 
her I chers, to have the legal Eſtate affgned aver ta kim; and i 
was held, that the Husband may as well diſpoſe, of a Term in Truſ 


for the Wife, as if the Lins was 2 and decrecd accord- 
ingly, altho' the Husband had made no Sctthment gn, the Wie 
"ao * cen Tuder and Samyne, 2 Pern. 270. 

2 Settlement, wh he created a Term for Years 
in Troll, To raiſe 450 «-pioce for his two Daughters; one of then 
marries N. and he he and his Wife brought a Bil, and had a Deere 
- nah oe raiſed and paid; but before it was raiſed, Þ. af 


Decree to S. in F Da of 
151 Ard: TERA ware to On 4 "Ted. 5 5 Wik ad 


= Child Aged: the Creditors brought a Bill to have the Be. 
nefit of the ſald Allignment; and tho it was inſiſted upon, in Behalf 
of the Wife, that there was a Difference between a Term in Trul 
to raiſe a Sum of Money for a Woman, and a Truft of the Ferm it 
ſelf for a Woman; yet the Maſter of the Rollt held, that this ws 
a Term for Years, and not a Sum of Money, and therefore not to be 
diſtinguiſhed — Sir Edward Turner's, and muſt decree it (though 
againſt his Conſcience) that there may be an Uniformity of Judz- 
ments. Trin. 1703. between Malter and Saunders; a for this 


. 1 Go 
ho lives ſepartt 


fro her Ye it tg the Feme, and takes 
her Receipt for it; yer l Po de Husband againſt the 


— be ſhall pay it over again, with Intereſt; for * to 
the Wiſe 2 2 k. Decreed Mich, 2684. between. Palmer and 


— 
—4 5 of, his. Daughter, 

| BUS Y a 0 makes her 8 

bs of Gpinjan, that. the Neviſe ben 
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— Baron aud Feme. 


SF 


— to the Husband; but there = no Decree made. in. it; 2 Fern. 


659: 1 | A 
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(B) what Acts of the Utfe's debbie Partiadt 
ſhall the Husband avoid, as done in Dero- 


| gation of the Rights of Marriage. 


Widow makes a Deed of Settlement &f her Ellats, and make 
ries a ſecond Eusband, who was not privy tb ſuch Sale: 
ment; and it appearing to the Court, that it Was in Confidence of 


aide the as fraudulent: BetWeen ard ind Hhoter, 2 Chan: 
81. 

1 So _ the intended wite, the Day before her Martia 

entred pri s Sor a way 7 * 14 Brother; and it was wig, 4 


3.85 el a Conve 12 8 Ba 9 by the Wife, before het 
W Marriage, to Truſtees, in ann that they ſhquitd permit her to - 
W ccive the Rents and Profits of the Eftate, and Act iti every Thing 

ſhe; whether ſole or cones ſhould appoint ; the Lady bein Hed 
in her r endeavoured to tun away | from her Husband; 
and ſtitred up teditors to ſue him; and the Cohveyante 
pearing to by 4 the Husband's Privity. my Lord Chon 
held it to be in un of the Rights Marriage, and decteed 

the PoſſeNon of the the Husband, and 4 Conveyance from 
the Truſtees to the $/x Cher s, that it thight be fuibject to the Order 
of the Court: Hill 1686: between [Carleton und Earl of Dorſet, 
2 Vifi. 17. 

+ A Woman oh Agreement before Martiage with Her Hudband; 
being to have a Power to ac as a Feme Sole, Ta the Husband Fs 
ing, and ſhe marry in b again the ſecond Husband not being privy to 
the Settlement on the Marriag ge; it 75 decteed that the ſecond 
Hushand ſhould not be bound . that Serflement ma de on the former 
Marriage. Between and Dennington, a Cafe eited to be 

decreed, 2 Vern. 1 


band, aſſigned over the greareft Part of her Eſtate to T * 
Truſt for Children by her formet Hasband j and tho” it was infi 
that this was without the Privity of the Husband, and done with 2 
Deſign to cheat him; yet the Court tHonght that 4 Widow may thus 
Pr for het Children, before ſhe put herſelf under the Power of 4 
band; and it being proved that $0994 was thus fertled, and that 
the Huzband had ſuppreſſed the Deed, he was decreed to pay the 
ws = without directing any Account. Mich: 1689. between 
athews, 1 Vern, 408; | 


O How 


and not to Truſtees, that what comes to her by Law bes 


her havin feed Eſtate that the Husban e her, the Court ſet 


5 


5. But Where a Widow, before de Bri A keconch N 


* 
=” * 


Baron and Feme. 


(C) How far the husband ſhall be bound by the 
Mite's Acts befoꝛe Marriage. | 


i. 4 Made a Settlement of Lands for the Payment of his Debrs 
* and the Truſtees never acting, his Wife after his Death, ©: 
ters and takes the Profits; and marries again, and ſhe and her 
Husband continue to take the Profits, and he likewiſe dying, ſhe 
marries another, who alſo continues to take the Profits; and à Cre. 
ditor being unfatisfied, it was decreed by the Maſter of the Rolli 
that the laſt Husband ſhould anſwer, not only. for the Profits re. 
ceived by himſelf, and Wife whilſt-ſole, but. likewiſe for what was 
received by the ſecond Husband; and not the Heir at Law; and of 
the ſame Opinion was my Lord Chancelhr. Between Gilpin ind 
Smith, Chan. Ca. 80. but he referred it to the Parties to moderate 
o V 
2. If a Man marries an Executrix, he ſhall anſwer for 16. much 
of the Perſonal Eſtate. as ſhe poſſeſſed, although he took it as à Por. 
tion with her; and this not only in Favour of Creditors, but like: 
wiſe of an Heir. Paſch. 1688. between Bachelor: and Bean, 
2 Vern. 61. 1 S 
z. But if a Feme Adminiſtratrix waſtes the Aſſets, and then mar: 
ries, and dies, the Husband is liable to no more than the Value of 
what came to his, or his Wife's Hands after the Marriage. Decreed 
Mich. 168g. between Sanderſon and Crouch, 2 Vern. 118. 

4. If the firſt Husband and Wife are guilty of a Devaſtazir, and 
there is a Bond-Debt due: Per Cur, This makes ſuch a Lien by thc 
Deed, that the ſecond Husband is bound; but where there is barely 
a Breach of Truſt, or a Debt by ſimple Contract, there, in Equity, 
the Plaintiff ought to follow the Eſtate of the Wife, in the Hands of 
the Executor of the firſt Husband. Hill. 1684. between Norton and 
Sprig, 1 Vern. 309. * f Ii eee ee, 

5. A Feme Sole bought Goods, but did not pay for them, ſhe af. 
terwards married, and dying, the Goods cine. to the | Husband' 
Hands; the Creditor, who ſold the Goods, brought à Bill agaiuſt the 
Husband for a Diſcovery, to which the Husband demurred; and the 
Demurrer was over- ruled by my. Lord Chancellor, who, with ſome 
Earneſtneſs ſaid, he would change the Law in that Point. 25 Car.: 
between Freeman and Goodham, 1 Chan. Ca. 295. - 
6. But it has been fince held, that where a Man married a Wo- 
man Trader, who died, and at her Death was indebted to ſeveral 
Perſons for Wares which ſhe had bought of them, and which were 
by her in Specie at the Time of her Death, and came to the Hands of 
her Husband ; that tho a Bill be brought againſt him, that he may ei- 
ther pay for thoſe Goods, or let the Perſons have them . again ; yet he 
may inſiſt, that he is neither Executor nor Adminiſtrator to his Wie, 
and therefore not liable to her Debts, and that all her Goods belong 
to him by Law; ruled upon Demurrer. Tris. 1700. between Black- 
more and Ley; but 9, . 

7. The Defendant had married an Adminiſtratrix to ber former 
Husband, to a Share of whoſe Perſonal Eſtate the Plaintiff was inti- 
tled; the Adminiſtratrix was likewiſe intitled to a Third, and before 
her ſecond Marriage had waſted great Part of the Eſtate, and 8 
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: this Bill was brought againſt her Husband, to have an Ac- 
do” - the Eſtate, and a Satisfaction for his Share; and being 
— at the Rolls, an Account was decreed to be taken of what of 
the Eſtate had come to the Hands of the Adminiſtratrix before her 


ſecond Marriage; and the Plaintiff to have a Satisfaction againſt the 


Defendant abſolutely, for ſo much as came to his or his Wife's Hands 
alter Marriage, and for what came to her Hands before her ſecond 
Marriage, to have Satisfaction againſt the Defendant, ſo far as he 
had any Eſtate of his Wife's; and this Decree was affirmed by my 
Lord Chancellor. Paſch. 1706. between Porvell and Bell; and it 
was ſaid to have been ſeveral Times held, that where a Man mar- 


ries a Woman, without ſtipulating for any particular Fortune, or ma- 


king any Settlement; if after the Death of the Wife, Debts of hers 
appear, the Husband not being a Purchaſer, in ſuch Caſe ſhall be an- 
ſwerable for the Debts of the Wife in Equity, as far as he had any 
Money or other Perſonal Eſtate of hers. 


(0) How far by her Acts during Coverture. 


1. HE Wife received Money due on a Bond entred into by one 
to her Husband; ſhe uſually received and paid Money for 
him; and the Husband having got Judgment on the Bond, he was 
ordered to acknowledge Satisfaction thereupon. 15 Car. 2. between 
Seabourn and Blackſtone, 1 Chan. Ca. 38. | 

2. Several Goods were deviſed to A. Ss Wife for Life, and after her 
Deceaſe to B. In this Caſe, tho A. and his Wife were parted, and 
there had been great Suits for Alimony; and ſhe, during the Separa- 
tion, had waſted the Goods; yet the Lord Keeper thought it reaſon- 
able, that the Husband ſhould be charged for this Converſion of the 
Wife's, B.'s Title being Paramount the Femes, and not under her. 
Hill. 1682. between Lord Paget and Read, 1 Vern. 143. u 10 

3. If the Wife, whilſt ſhe lives ſeparate from her Husband, and 
has a ſeparate Maintenance, buys Goods of Tradeſmen who know 
of the Separation and Maintenance, they cannot ſue the Executors 
of the Husband for theſe Goods, neither will Equity give the Execu- 
tors any Relief, becauſe they have a very good Defence at Law. 
Mich. 168 2. between Ferrars and Ferrari, 1 Vern. 71 


(E) How far a Feme Covert ſhall be bound by 
ge Ads in which ſhe has joined with her 


1. [F a Man ſeiſed in Tail, for valuable Conſideration, - bargains 

| and ſells to another in Fee, and covenants that he and his 
Wite will levy a Fine for better Aſſurance; and it is agreed, that 30 l. 
Part of the Conſideration-Money, ſhall be paid unto the Baron, 
upon the Conuzance of the Fine by the Baron and Feme ; and after 
the Baron and Feme acknowledge a Fine, before a Judge, in the 


Circuit, in the Vacation; and the ſaid 30 L is paid to the Feme, the 


Baron being ſick a-bed, and the Baron dies before the Term, and 


thereupon the Feme ſtops paſling * Fine, and after brings a we 
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: a 
of Dower; the Bargainee ſhall have no Remedy in Equity again 
the Dower, becauſe it is againſt a Maxim in Law, that a Feme Co. 
vert ſhould be bound without a Fine. Mich. 5 Car. 1. between Hh 
dy and Lain, 1 Roll. Abr. 375. but 9, 

2. For if a Feme Covert, by Agreement made with her Husband 
is to ſurrender or levy a Fine, tho the Husband die before it hc 
done, the Court will, by Decree, compel the Woman to perform | 
Per Cur, between Baker and Child, 2 Vern. 61. 
3. If Baron and Feme levy a Fine of the Wife's Land, to enable 
them to take up the Sum of 400 J. and they make a Mortgage {,, 
it, and after the Mortgage is forfeited, the Husband pays in Part qt 
the Mortgage-Money, but afterwards borrows as much more of the 
Martgagee as he had paid in before; the Mortgagee having the F. 
ſtate in Law in him by the Forfeiture of the Mortgage, ſhall hold 
the Land = the Heir of the Wife until the whole Money j; 
paid; and if the Heir will not pay Principal, Intereſt, and Coſts 
he muſt be forecloſed. Decreed, Paſeh. 1682. between Reaſon and 
Sacheverell, 1 Vern. 41. 

4- The Earl of Huntingdon, and the Counteſs Eliz. his fr} 
Wife, the Mother of the preſent Earl, join in a Mortgage of her 
Inheritance for 4500 J. to pay for the Place of Captain of the Band 
of Penſionert, and ſubject to the Mortgage, which was for a Tem 
for Years; the Eſtate was ſettled to Counteſs Elizabeth for Lite, 
Remainder to the now Plaintiff, her Son, in Tail; and the late 
Earl, in the Mortgage-Deed, covenants to pay the Money ; and the 
Proviſo was, that on Payment of the Mortgage-Money the Tern 


was to ceaſe; the Mortgage was ſeveral Times aſſigned, and parti- 


cularly in 1683, and the Counteſs joined in it; and there the Pro- 
viſo was, that on Payment of the Money by them, or either of them, 


the Mortgage Term was to be aſſigned, as they, or either of them 


4 : - 
fou. O & - 


ſhould direct or appoint. The Mortgage bore Date, Aug. 1. 1682. 
on the 5th of the ſame Augy/i, the late Earl by Letter, thanked 


; but yet afterwards, when Money came to be paid in, 
paid off the Mortgage, but took an Aſſignment thereof in Truſt 
imſelf, and by Will deviſed his Perſonal Eſtate to the Defen- 
fecond Wife, and the Benefit of this Mort- 
tiff's Bill was to have the Mortgage aſſigned to him; 
the Lord Keeper declared, he could not decree for the Plaintif;; 
but upon the uſual Terms of Redemption, on Payment of Prince 
pal, Intereſt, and Coſts, diſcounting Profits ; but upon Appeal to the 
Lords, the Plaintiff obtained a Decree to have the Mortgage 
ed to him. Paſcb. 1702. between the Earl and Counteſs of 
tingdon, 2 Vern. 436, 437. 

5. If the Wife joins with her Husband in a Fine, to raiſe 400/. 
by Mortgage of her own Eſtate, to buy a Place for her Husband, 
and the Husband dies, this ſhall be conſidered as a Debt due from 
the Husband, and ſhall be paid out of his Perſonal Eſtate, if there 
be enough to pay all his other Debts. Mich. 1714. between Tat 
— 2 2 Fern. 689. BA. 

6. If a Man marries a Woman, who has a Jointure in ſome Houſes 
which are burnt down, and they, on a Fine levied by them of the 
Houſes, borrow 1500 /, to rebuild them, and by Deed between the 
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Uusband and Conuſee only, the Equity of Redemption is reſerved 
to the Husband and his Heirs, and he lays out 3000 f, in Building; 
the Wife, ſhe being no Party to the Deed, by which the Redemption 
was reſerved to the Husband, ſhall redeem, and not the Heir of the 
Husband. Decreed by Nottingham L. C. and affirmed by North L. K. 
Hill. 35 Car. 2. between Brend and Brend, 1 Fern. 213. 

7. It a Feme Covert agrees to ſell her Inheritance, ſo as ſhe might 
have Part of the Money, and the Land is fold, and her Part of the 
Money is put into Truſtees Hands, this Money ſhall not be liable to 
he Husband's Debts, altho ſhe afterwards agreed it ſhould be liable. 


Decreed between Rutland and Molineux, 2 Fern. 64. 


#) What Contracts between husband and 
Wife are diſlol ved by the Marriage. 


Ir the Husband and Wife by Deed agree before Marriage, that 
I | the Wife ſhall have Power to diſpoſe of her Eſtate as ſhe 
pleaſes, during the Coverture, and the Deed is put into the Hands 
of J. & her former Agent, who, during the Coverture, pays the 
Rents and Profits to the Husband, with the Wife's Approbation, 
J. & ſhall not be anſwerable for what he had received and paid to 
the Husband, during Coverture; for the Agreement being between 
the Husband and Wife only, j determina by the Marriage. Decreed 
Paſch. 15 Car. 2. between Darey and te, 1 Chan. Ga. 21. but 


Q. of this Reaſon. | 
2. An Agreement was made between the Husband and Wife, and 


W others on her Behalf, before Marriage, that ſhe ſhould diſpoſe of her 


Goods, Cc. as ſhe pleaſed ; and the Husband dying, the Queſtion 
was, whether they belonged to her, or ſhould go to the Executors 
of the Husband, the Marriage being an Extinguiſhment of the A- 
oreement ; but there is no Reſolution. 1 Chan, Ca. 117. 1 Vern. 
408. F P. But no Reſolution; and the Covenant or Agreement there 
ſaid to be with the intended Wife only. _ 

3. A Man entred into Articles with, his intended Wife, to ſettle 
certain Lands on her, (5c. the Marriage is ſolemnized, and the Huf- 
band died before any Settlement made; yet it was decreed, that the 
Heir of the Husband ſhould execute the Agreement, though it was 
urged, that the Marriage was a Waiver of the Benefit of it, and a 
_— in Law. Mich. 30 Car. 2. between Haymer and Haymer, 
2 ent. 343. X A x RTE” e 4 N - 

4. The Plaintiff being Executrix and Reſiduary Legatee of her 
former Husband, lends 100 J. to A. and B. and took a Note for it in 
her own Name, and a Bond in a 'Truſtee's Name, and after marries 
B. one of the Obligors; and it was held that the Bond was not ex- 
tint, Paſch. 1693. between Corron and Cotton, 2 Fern. 290. 

5- A Man entred into a Bond, conditioned to leave his intended 
Wife 1000 /, the Husband mortgages his Eftate, and died; and it 
was decreed, that tho the Bond was by Law void, being extinguiſh- 
ed by the Marriage, yet it ſhould be made good in Equity; and 
that the Wife may redeem and hold the Land till ſhe was ſatisfied 


ber Debt. Hull 1704. between Acton and Pierce, 2 Fern. 480. 
() In 


82 wIzp ” 


Baron and Feme. 


(G) In what Caſes the Husband muſt make ; 
ſuitable Pꝛoviſion, when he ſues foꝛ her #9. 
tune. „ LIES 


1. A Man ſued in the Spiritual Court for his Wife's Portion and 
| the Court of Chancery granted an Injunction to ſtay Pry, 
ceedings till ſuch Time as he had made a competent Jointur, 
Toth. 114. . 299. | 
2. So where A. married the Legatee and Executrix of J. 8. who 
together with his Wife, demanded 200 /. due by Bond to the Teſta 
tor; the Defendant confeſſed the Debt, but inſiſted, that the Husband 
not having made any Proviſion or Settlement on his Wife, was ng 
intitled to the Money; and the Court declared, that the Securi 
ſhould remain as it was till ſuch Time as the Husband ſhould make 
a ſuitable Proviſion, or till further Order from the Court. Nel. Chan. 
Rep. 377. The ſame Thing ordered, inn. 288. admitted to be the 
conſtant Practice. 2 Fern. 494. 
3. But if the Husband and Wife demand the Execution of a Tru} 


of a Real Eſtate deviſed by Will, for the Benefit of the Wife, it mul 


be decreed according to the Will, for the Wife is Ce/tui que Triſ, 
who, when ſhe has Execution, may diſpoſe of it as ſhe pleaſes, bu 
in Caſe of a Perſonal Demand, my Lord Chancellor ſaid, the Cour 
may impoſe Terms on the Husband. Mich. 1708. between Luptm 
— Tempeſt, 2 Vern. 626. wht 

4. An Infant jntitled to the Truſt of Lands in Fee by a collateral 
Anceſtor, marries without her Father's . Conſent, and the Father 
brings a Bill againſt the Husband and Wife, and her Truſtces, that 
Proviſion might be made on her out of thoſe Lands; the Husband 
and Wife demur to the Bill; and the Demurrer was allowed; for i 
appears by the Plaintiff's own Shewing, that he has no Right either 
in Law or Equity to the Lands: But my Lord Chancellor faid, that 
if the Husband had been Plaintiff, and by ſeeking any Favour fron 
the Court, he could then make him do what was reaſonable. Paſch. 
34 Car. 2. between Micoe and Povel, 1 Fern. 39. 


(H) Suits and Pzoceedings againſt Hugban 
and Cite, how to be. 


1. An was given to a Feme Covert; the Husband alone ei- 
2} hibited a Bill for it; to which there was a Demurrer, be- 
cauſe the Wife was not made a Party; and the Demurrer was a 
lowed, for of Things meerly in Action belonging to the Wife, as 
Bond, c. ſhe ought to join in Suit; ſecus of a Rent running i 
the Wife's Right after Marriage; for if the Husband alone ſhould ſue, 
and be diſmiſſed, that will not conclude the Caſe; and if he die be- 
fore Judgment or Decree, the Wife cannot revive the Suit. Tri 
14 Car. 2. between Clerk and Lord Angier, 1 Chan. Ca. 41. 

2. A Feme Covert, who has a ſeparate Maintenance, may ſu 
without her Husband; reſolved upon Demurrer. 1 Chan. Ca. 33. 4 
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A Wife, whoſe Husband is baniſhed by Act of Parliamenr, 
5 act in every Thing as a Feme Sole. 2 Fern. 10... 
4 A Bill was exhibited agairiſt the Husband und Wite, concerning 
te Wite's Inheritance; the Husband ſtood out all the Proceſles of 
Contempt; and it being moved, that the Bill might be taken pro 
coufeſſo, it was oppoſed, becauſe that the Wife had in the Juterim 
obtained an Order to anſwer ; in which ſhe ſet forth a Title to her- 
and the Court decreed, that the Bill ſhould be taken pro con- 


1 againſt the Husband only, and that he ſhould account for all the 


| d Meath, 2 Chan. Cu. 173. | 
wy 4 A Bill was brought by the Plaintiff againſt the Husband and 


Wife, Daughter of the Plaintiff ; the Husband put in a Plea in the 


Name of him and his Wife, and ſwears to the Plea, but the Wife” 
would not be ſworn ; and the Husband moved that the Plea might 


be accepted, ſuggeſting that the Wife did it by Combination with 
her Mother; and it was ordered that the Plea do ſtand, for the Huſ- 
band, and the Plaintiff to proceed againſt the Wife: 1 Chau. Cu. 


the Wife, the Defendants Anſwer, Witneſſes are examined; and Pub- 
lication paſſes, and the Husband dies, and the Wife marries a ſecond 


Husband ; if they bring a new Bill, they may examine again the 


ſame Witneſſes as were examined in the former Cauſe. 2 Fern. 197. 
blut id. 2 Fern. 249: cont', tho held that it might be otherwiſe, if 
W the Demand had been of the Wife's Inheritance. b | 
= -. If a Bill be brought againſt Baron and Feme for a Demand 


dea, and not amendable by the Proceſs. of the Court; yet if the 


Plaintiff's Bill. Between Dubois and Hole, 2 Vern: 613: 

8. T]pon the 2 — the Husband agreed that the Wife 
ſhould have her own Fortune to her own Uſe, to diſpoſe of it as 
ſhe thought proper; he afterwards running in Debt, was arreſted by 


the Action; gave her Note for the Payment of the Money; the Cre- 
ditors exhibited a Bill againſt the Husband and Wife; and took out 
Sbpena's againſt both, and actually ſerved the Wife, but not the 
Husband; he being at Rorrerdam ; but neither the Husband nor 
Wife appearing, an Attachment was taken out againſt both ; and the 
Husband ſtill keeping out of the Way, 'the Wife was taken up; and 
being moved to be difcharged; my Lord Keeper and the Maſter of 
the Rollt, held that in this Caſe the Proceſs was regular enough; 
and that the Husband was joined in the Suit only for Conformity. 
Mich. 1511; between Bell and Commiſſary Hyde. 

9. If the Wife's Anſwer differs from the Husband's, it ſhall not 


1 Chan: Ca; for ſhe can be no Witneſs againſt her Husband. 


— 


Profits of the Land received {mce the Coverture, and the Profits whicli 
ſhall be received during the Coverture. Hill. 1 Zac. 2. between 


6. fi 28; I eee, 5 
* If Husband and Wife exhibit a Bill for a Demand in Right of 


out of the ſeparate Eſtate of the Feme, and the Husband is beyond 
Wife is ſerved with a Luhpena, ſhe mult appear and anſwer the 


his Creditors; and the Wife, in Conſideration of their Diſcharging 


: (Sy 05 min! Gp 1014 (Dione: 


prejudice the Husband ; as if ſhe confeſſes a Truſt, which he denies: 
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(1) Concerning the Wife's Pin-Money am 
_ - Paraphernalia. ; 


1. * by a Marriage-Settlement, a Term is created for raiſng 
20. per Amt. as Pin-Money, for the Wife's ſeparate Uſe 
which is conſtantly paid her by the Husband s Steward, except the 
laſt Year before the Husband's Death; there being but one Year in 
Arrear only, it ſhall be paid; but it would be otherwiſe if it had 
by in Arrear ſeveral Years. Trin. 1691. between Qfey and 
O ey. L E .& * | 
a. The Plaintiff's Relation (to whom he was Heir) allowed jj; 
Wife Pin-Money, which being in Arrear, he gave her a Note to thi 
Purpoſe; I am indebted to my Wife: 100 which became due tg 
her ſuch a Day; after, by his Will, he makes Proviſion out of his 
Lands for Payment of all his Debts, and all Monies which he owed 
to any Perſon, in Truſt for his Wife; and the Queſtion was, Whe« 
ther the 100. was to be paid within this Truſt 5 and my Lorg 
Keeper decreed not, becauſe in Point of Law it was no Debt, be- 
cauſe a Man cannot be indebted to his Wife; and it was not M 
due to any in Truſt for her. Hill. 1701. between Chynzwall and Exi 
of Moumague; but O, for the Teſtator look d on this as a Debt, and 
ſeems to intend to provide for it by his Will. | 
3. If a Woman has Pin-Money, or a ſeparate Maintenance ſettled 
on her, and ſhe by Management or good Houſe-witry, ſaves Money 
out of it, ſhe may diſpoſe of ſuch Money fo ſaved by her, or of any 
els bought with it, by Writing in Nature of a Will, if ſhe die 
efore her Husband, and ſhall have it her ſelf, if ſhe ſurvive him, 
and ſuch Jewels, Oc. ſhall not be liable to the Husband's Debts 
Paſch. 1692. between Herbert and Herbert ; and the Precedent of 
Sir Paul Neal's Caſe cited to the fame Purpoſe ; the Wife allowed 
what ſhe had ſaved out of her Pin-Money againſt the Deviſee of 
the Real Eſtate. Mich. 1694. between Milles and Wikes. & 
4. If a Woman, on her Marriage, reſerves to herſelf a Power df 
Diſpoting of her Perſonal Eſtate as ſhe thinks proper, all that ſhe 
dies poſſeſſed of is to be taken to be her ſeparate Eſtate, or the Pro- 
duce of it, unleſs the contrary can be made appear; and as ſhe has 
a Power over the Principal, ſo ſhe may diſpoſe of the Produce or 
Intereſt. Hill. 1705. between Gore and Knight. 2 Fern. 515. 
1 Vern. 245. F. P. where it is ſaid, that there had been ſeveral De- 
crees ratifying ſuch Diſpoſition. | | 
F. If a Woman, by her Marriage-Atticles, agrees to have no Part 
af the Husband's Perſonal Eſtate but what he ſhould give her by 
Will, this bars her of her Paraphernalia. Per Cur, 1 Lern. 83. 
6. The Husband deviſed the Wife's Jewels to her for Life, the Re- 
mainder over to his Son; one Point of the Cafe was, whethet they 
ſhould go to the Adminiſtrator of the Wife, being ber Paraphernala; 
and tho it was agreed, that where a Husband dies Inteſtate, or does 
not by Will diſpoſe of the Jewels of his Wife, ſhe may claim them, 
(+) Thar the (in Caſe there be no Debts); yet as he may (a) deviſe them, and 3 
Husband he has in this Caſe given them to her for Life only, and ſhe has not 
may deviſe made any Election or Claim to them as her Paraphernalia, they 
Cre. Car. 343- cannot go to her Adminiſtrator. 2 Fern. 246, 247. 
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x) Concerning Alimony and ſeparate Pain- 


tenance. 


. Ir a Husband turns away his Wife, or uſes her with Cruelty; 
6 1 by which Means ſhe is obliged to leave him, Chancery willz 

a her own, or Prochein Amy's Application; decree her a ſepa- 
rate Maintenance, ſuitable to her Degree and Quality, the Fortune 
ſhe brought, and her Husband's Circumſtances. Cary 124. 1 Cham 
Rep. 4. $& P. 1 Chan. Rep. 16g. 8. P. 1 . £ | 

2. If Husband and Wife agree to live ſeparate, and that the Wife 
ſhall have. ſo much a Year, ſuch Agreement will be decreed in E- 
qi, Mol Chan eee eee 
3. If there is a Decree for'a ſeparate Maintenance; and the Huſz 
band offers to be reconciled; and the Wife refufes, tho the Court 
will ſuſpend the Payment of the Money; yet will order all the Ar- 
rears to be brought into Court; and, according as there is Neceſſity; 
vacate the Degree, or give the Wife, upon any ill Uſage, Liberty to 


reſort to, and have the Benefit of it; 26 Car. 2. between Whorezwood | 


and I borezwood, 1 Chan. Cu. 2506. | 

4. A Feme Covert, who had by her Husband's Conſent 50/. per 
Jun. ſettled on her, and who had, upon a Sentence in the Spiritual 
Court, obtained a Decree for 50 J. per Ann. more for Alimony, ſug- 
geſts by her Bill, that her Husband had, on purpoſe to defraud — 


the Tenants to ſurrender theit Eſtates on which the ſai 

Rents were reſerved, and prayed that it might be made good to her 
by the Detree of this Court; but it appeating that ſhe was à very 
lewd Woman, and had eloped, and her Husband offering in his An- 
{wer to take her again, my Lord Chancellor would no other 
Order in it, but that the Husband ſhould ſtand in the Plate of the Te- 
nants, and admit the Rent payable ; and ſhe to recover it at Law as 
1 as ſhe could. Paſch. 1682. between Milamay and Milamay, 
1 Vern. 53; A 

' 5. The Husband and Wife agree to part, and the Wife's Father 
agrees, upon the Husband's giving him a Note to pay back the Wife's 
Portion, to ſave him harmleſs any Debts his Wife may con- 
tract, and againſt all Demands for her Maintenance; the Wife, with 
her Child, went thereupon and lived with the Plaintiff, her Father; 
and were maintained by him; and he now brought his Bill to have the 
Portion paid; which wasdeerced, on his giving Security to indemnify 
the Defendant againſt the Debts and Maintenance of the Wife and 
Child, although the Husband now offered to take his Wife home, 
and maintain her and her Child, and to allow the Plaintiff for the 
Time paſt. Mich. 14001 between Keling and Cyutvley, 2 Fern. 386. 


6. H by Marriage-Artieles ' 6006 J. Part of the Wife's Portion, is 


agreed to be inveſted in Land, and ſettled in Truſt for the Husband 
for Life, then to his Wife for Life, Remainder as a Proviſion for 
r Refnainder to the Husband in Fee; and the Huſ- 

d, by his Cruelty, forces his Wife to live ſeparate from him; the 
Court will decree the Intereſt of the 6005}. to be paid the Wife for 
her ſeparate Maintenance; till Cohabitation, there being no Iſſue, the 


Money lying dead; and it being a Truſt which is properly to be . 
Nie of DIR , . 4 ; : recte | 
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Baron and Feme. 


mt by this Court. Paſch. 1705. between Oxenden and Oxendis 
2 Vern. 493. nana 2115 
5. A W 1 having been uſed with Cruelty by her Husband, he. 
comes intitled to 3000 J. as her Share of her Mother's Perſonal E. 
ſtate, who died Inteſtate ; and it was decreed, that the Wife ſhould 
have the Intereſt of it for her ſeparate Uſe, and then to the Husban 
if he ſurvived ; and afterwards the Principal to be paid the Iſſue; and 
if no Iſſue, then to the Survivor of the Husband or Wife. Paſch, 1517. 
between Nicholls and Danvers, 2 Fern. 671: The Reporter adds ; 
Memorandum, that the Husband had given a Note to his Wife, that 
if he ſhould again uſe her ill, ſhe ſhould have her Share of he; 
Mother's Eſtate to her own Uſe. Vid. 21 Yern: 752: a ſeparate Main. 
tenance decreed a Wife. 25 | Us 

8. A Bill was brought to ſubje& the Defendant's Jointure to the 
Payment of her Debts, which ſhe contracted whilſt ſhe had a ſepa. 
rate Maintenance from her Husband. Per Lord Chancellor, had the 
ſeparate Maintenance continued; there would have been ſome Rea. 
ſon to follow that, and make it liable; but that being at an End, 
there is no Reaſon that the Jointure ſhould be liable; and the Bil 
was diſmiſſed ; and the rather, becauſe the Executor of the Husband. 
who might have paid the Money, was not made a Party, Paſeh, 
1685. between Kenge and Delaval, 1 Veru. 326. 

9. A Woman who has a ſeparate Maintenance, may diſpoſe of 
what ſhe ſaves out of it, by Will. Toth. 97. 1 Chan. Ca: 118. f P. 
Nel. Chan: Rep. 56. S. P. 1 Fern. 245. K&R. 5 | 


(i) What Right ſurvives to either of them, 0 
their Repzeſentatives, by the Diſfolutton of 
the Marriage. 


i. IF Baron and Feme have a Dectee fot Money, in the Right of 
the Feme, and then the Baron dies, the Benefit of the Decree 
belongs to the Feme, and not to the Executor of the Husband: Cer- 
tified by Hyde C. J. and his Certificate confirm'd by my Lord Chan- 
celhor. Mich. 15 Car. 2. between Nanney and Martin, 1 Chan. Cu. 2j. 
2. If Money is left in a 'Truſtee's Hands, for the Beneht of a Feme 
Covert, and the Husband dies, it ſhall. go to the Feme, and not to 
the Executors of the Husband, he having made no Diſpoſition of it in 
by, Life- time. Decreed Paſch. 1683. between T2wiſden and Miſe, 
I ern. 161. 2 41 "ns 
3. The Husband, in Conſideration of 5004. Portion, Part in Lands 
and Part in Bonds, owing to the Wife, ſettles a — of 45 L. per 
Ann. and the Husband dying before any Fine levied of the Lands, 
or Alteration of the Bonds, the Creditors of the Husband ſue the 


- Widow and the Executor of the Husband ; and it was held; though 


there was not ſufficient Perſonal Eſtate beſides, that as theſe Securi- 
ties remained unaltered, and as the Law had caſt them on the Wi- 
dow, Equity could not take them from her; tho' it was urged, that 
the Wife had a E ſettled on her adequate to the Portion. Trin. 
1688. between Lifter and Liſter, 2 Vern. 88. 
4. But if upon an Intermarriage between A. and B. who has an 
Eſtate in Land, and a Fortune in Money, and who are both Infants, 
eas © | an 
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12. 4. purchaſes a Walk in à Chaſe, and takes the Patent to him. 
ſelf, and to his Wife, and J. & during their Lives, and the Life of 
the Survivor; the Husband dies indebted; yet the Wife was decreed 
the Benefit of the Patent during her Life, for ſhe cannot be a Truſts 
for her Husband; but after her Death, J. &. is to be a Truſtee for 
the Husband's Executor. Trin. 1688. between Kingdome and Brigge, 
2 Vern. 67. ; > BY 

13. If the Husband lends out Money in the Names of himfelf and 
his Wife, upon Mortgages and Bonds, and dies, the Wife is intitled 
to the Money by Survivorſhip, if there are ſufficient Aſſets beſides 90 
pay the Husband's Debts. Trin. 1712. between Chrift's Hoſpital and 
Buagin, 2 Vern. 683. | Wh 

14. The Plaintiff's Grandfather was Tenant for Life of a F 
and the Inheritance was in the Plaintiff's Father, to whom he i; 
Heir, on the Marriage of the Plaintiff's Father with the Defendant, 
who had a Portion of 3004. in her Brother's Hands, and ſecured bj 
his Bond to her; the Father and Grandfather join in ſettling thi 
Farm upon the Defendant, for her Jointure; and this Settlement i 
expreſſed to be made in Conſideration of 100 / paid to the Grandi. 


ther, for the Marriage Portion of the Defendant, which'100/. wy 
paid to him accordingly by her Brother; the Marriage took Effect 


and the Defendant's Husband died indebted in ſeveral Bonds wherein 
he and his Heirs were bound; and Actions were brought againſt the 
Plaintiff as his Heir on the ſaid Bonds, to ſubje& the Real Eſtate de. 
ſcended to the Payment of them; and he brought his Bill to have 
the remaining 200/. of the Portion applied in Diſcharge of theſe 
Debts, which was decreed by the Maſter of the Rolls 2 upon an 
Appeal to my Lord Chancellor, the Decree was reverſed, and held, 
that it ſurvived to the Wife, tho he ſaid, that if the Settlement had 


been in Conſideration of the whole Portion, and had been equivalent 


to it, it muſt have gone to — the Husband's Debts. Mich, 
1697. between Cleland and Cleland. ooo no 

15. Richard Middleton, upon a Marriage-Treaty with Barbara 
Wynn, agrees, in Conſideration of 1250 J. Portion, ſecured to her by 
Bond from her Brother, to clear his Eſtate, being 70 l. per Annin, 
of Incumbrances that were then upon it, within {tx Months after the 
Marriage ſhould be had; and for every 100. he ſhould receive, to 
ſettle 10/. per Aun. on her for a Jointure, and to ſettle Lands on the 
firſt and other Sons of that Marriage; Barbara was no Party to theſe 
Articles; the Marriage takes Effect; Barbara dies within the fi 
Months, without Iſſue; Richard on a ſecond Marriage with one Yi 
roth ——— who had a Portion of 1600 J. in Truſtees Hands, by Ar- 
ticles agrees to lay out 1250 he was intitled unto in Right of hö 
firſt Wife; and this 1600 J. when received, in the Purchaſe of Lands 
to be ſettled on Dorothy for a Joitture, and for a Proviſion for the 
Iſſue of that Marriage, which Marriage after takes Effect, and then 
Richard dies before he had got in either of the Portions; and my 
Lord Keeper decreed it to the Repreſentatives of Richard, and that 
it ſhould not ſuirvive to the Adminiſtrator of the firſt Wiſe, he being 


a Purchaſer, hy his Agreement to difinenmber his Eſtate; and being 


in no Default, the Wife dying within the ſin Months which: prevent 
ed the Making the Settlement. Paſch. 177. betw ct Aedith and 
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C AP. XII. 
Bill. 


(A) By whom it may be bꝛought. 

(B) Who are to be Parties to it. 

(O) Pattets pꝛoper by a Bill in Equity. 

(D) Bills of Diſcovery, and herein of what Things 
there ſhall be a Diſcovery, 

(E) Bills quia Timet, in what Cales pioper. | 

(F) Bills of Peace to ben Wultiplicitr of Suits, 

(G) Croſs Bills, 

(j) Supplemental Bil. 

(1) Bills of Interpleader. 

(KT) Certiorari Bills, 

(L) Bills of Review and KeverCal, 

(M) Bills oꝛiginal after a Decree, 

N) Bill taken * confeſſo. 


a) By wem it may be tought; Re 


* king may ſue in Chancery for ray. * N. 


Abr. 373. 
2. The Chancellor himſelf may we br be ſued fn E. 


8 Rot. Ar quity, 2 Decree in his own Cauſe, 

1 R 

3: If an Alen purchaſes Lands in this Nathe of anorlith, admittin 

de King i is intitled to the Truſt; yet he n ſue = Eqhuity to bee 
it executed. 1 Rol. Abr. 194. 2 

4. The Church-wardens may join vim a poor, Perfon who i 
chargeable to the Pariſn. March got | 

5. A Bill may be brought in Bohalf'of an Infant in Vue fa ak, 
und an hide, tained to ey Walks.” Vn 711. | 
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72 Bill. 

. 
6. Any one may bring a Bill as Prochein amy to an Infant, wil. 
out his Conſent, becauſe it is at his Peril that he brings it, to be 2h. 
ſwerable for the Event; but none can bring a Bill in the Name of x 
Feme Covert, as her Prochein amy, without her Conſent; and if ſuch 
Bill be brought, upon her Affidavit of the Matter it will be di. 
<p i by the Court. Mich. 1713. between Andrew and 

Cr , 


(5) Who are to be Parties to it. 


1. I a Man grants a Rent- Charge, and afterwards ſells the Land 
by Parcels, and the Grantee ſues for the Rent, he muſt maj. 
(a) 1f Two all the Purchaſers (a) Parties. Cary 3. 33. S. PF. 


or more * , My ”% 0 1 
ha joint Intereſt, regularly they muſt be all Parties to the Bill; ſo if Two, or more, are liah] 

a — x you cannot — a Aut one alone. 2 Very, 195. So all Executors, 1 rafices A om * 
Repreſentatives, are to made Parties; but this Rule may be diſpenſed with, if any of them are nt 
amendable, or if they have ſtood our Proceſs to a Sequeſtration. * 


2. But in Caſe of a Charity, it is not neceſſary that all the Ter. 
tenants ſhould be made Parties, for the Charity ſhall not be put to 
that Difficulty; but the Tertenants may, if they ſeek a Contrily. 
tion, undertake to make them Parties to the Information, or help 
themſelves by ſuch Courſe as they-ſhall think fit. 1 Salk. 163. 

3. If there be an Agreement in a Pariſh, by a Veſtry Order, that 
100 J. per Ann. ſhall be paid to 4. for a Lecture in the Pariſh, in 
Bill for the Recovery thereof, all the Parties to the Order muſt be 
made Defendants; otherwiſe it cannot be decreed. Mich. 15 Car.: 
between Henchman and Her, Hard. 333. 01 

4. The Bill being to have an Account of a Truſt, the Defendant 
pleaded, that he was intruſted for three Children, ci. for the Plain- 
tiff, and his two Brothers; and that the other Two not being made 
Parties to the Suit, he was not bound to anſwer, for otherwiſe he 
might be thrice called to an Account for the ſame Matter; and 
the Plea was allowed. Mich: 1682. between Hanne and Sevens, 
1 Vern. 110. 

5. But if A. deviſes ſeveral Legacies to B. C. and D. and that if 
his Eſtate fell ſhort, each to abate in Proportion; but if it increaſed, 
that each Legacy ſhould increafe in Proportion in this Caſe one 2. 
lone may ſue for his Legacy; and it is not neceſſary that the other 

'Legatces ſhould be made Parties. Mich. 34 Car. 2. between Haycict 
and Haycick, 2 Chan. Ca. 124. Tho' one Legatee may ſue, yet if 
the Reſidue of the Perſonal Eſtate be deviſed to Three; 5  hether 
one of them may alone ſue for his Part; and vid. Nel. . Rep, 
243. Where it is held that he cannot. «$75 0d. 0 
6. If a Bill be exhibited againſt the Sheriff and Plaintiff at Law, 
to be relieved [againſt a Bail- Bond, aſſigned by Fraud by the Sherif; 
let the Proof of the Fraud be never ſo ſtrong; yet if the. Plaintiff at 
Law is not ſerved with an Order to anſwer, fo as to be made a Par- 
ty, the Plaintiff can have no Relief: Ordered by the Maſter of the 
Pall . Mich. 3682, between-lzraell and Narbourne, 1 Fern. 87. 
7. A Bill being exhibited for Diſcovery of a Bankrupt's Eſtate; the 
Defendant demurred thereto, becauſe the Bankrupt was not made a 
Party; and the Demurrer was allowed. Hill. 1688. between Sharp 
and Gamon, 2 Vern. 32. X | 
1 | / 8. Upon 
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1 a Bill for a ſpecifick Performance of a Covenant under 
H nl = Seal with 4. for the Benefit of B. 4. muſt be made a 
e do the Suit; but if it had been only a Promiſe, either A or Z. 
kt have brought the Action according to the Caſe in * 77lverton's * Rell v. 
is e Hill. 1638, between Cook and Cook, 2 Fern. 36. Tates 17h 


Reps” Perſon claims any Thing due from the Teſtator, the Exe- 
LE muſt be made a Party. Nel. Chan. Rep. 334. All Executors 


d be ſued. 3 Chan. Rep. 92. 
f Legatee of a Term ſues 2 it, he muſt make the Exe- 


-ator a Party, although he alledges he has his Aſſent; between Moor 
and Blagrate. 1 Chan. Ca. 277. . 
11. So if an Executor does actually releaſe, yet he muſt be made ns le: 5 
2 Party to the Suit. Hill. 168 1. between Smithby and Hinton, } "pay its: . 
31. 
ava” if the Plaintiff ſues one Executor, and alledges in his 
Bill that he does not know who the other Executor is, and prays a 
Diſcovery, this will be no Cauſe of Demurrer, ruled. Mich. 1682. 
between Borwyer and Covert, 1 Fern. 95. 

13. In a Bill to be relieved touching a Leaſe for Years, or other 
perſonal Duty againſt Executors, though the Executors be but Exe- 
cutors in Truſt; yet it is not nece to make the Ceſiui que Truſts, 
or Reſiduary Legatees, Parties. 1 Fern. 261. 

14. In a Bill to be relieved againſt an Award, made by ſome of 
the Members of the E. F. Company, touching the Quantum of 
Freight due to the Plaintiff from the Company; the Arbitrators, 
and ſome of the particular Members being made Defendants, they 
demurred to the whole Bill, becauſe the Plaintiff could have no De- 
cree againſt them; and their Anſwers would be no Evidence againſt 
the Company; and the Plaintiff might examine them as Witneſſes. 
And the Demurrer was allowed without putting them to Anſwer, 
as to Matters of Fraud and Contrivance. Trin. 1700. between 
Dr. Steward and the Eaſt India Company, 2 Vern. 380. 8 

15. If any one ſue in Chancery an Executor of an Obligor to 
diſcover Aſſets, all the Obligors muſt be made Parties, that the 
Charge may lie equal. 2 Vent. 348. The Reporter adds a Omærr, 
Whether the Principal may not be ſued without thoſe who are bound 
as Sureties. Vide Nel. Chan. Rep. 105. where it is held not to be 
neceſſary to ſue all the Obligors; and that any one who is compelled 
to pay the Money, may compel the Others to contribute. 

16. But tis clear, that if a Judgment be had at Law againſt one 
Obligor, you may ſue the Executor of him alone to diſcover Aſ- 
ſets, Oc. becauſe the Bond is drowned in the Judgment, 2 Vent. 

348. 2 Chan. Ca. 29. F. P. | 

17. If one of the Defendants is proſecuted to a 121 the 
Cauſe may be carried on without him. Micb. 1699. cen Par- 
ker and Blackburn. | 

18. The Plaintiff being Reſiduary Legatee, brought his Bill againſt 
the Defendant, who was one of the Executors (without his Co-ex- 
ecutor, who was beyond Sea) to have an Account of his own Re- 
ceipts and Payments: The Defendant inſiſted that his Co-executor 
ought to be made a Party; but-my Lord Chancellor ordered the 
Cauſe to go on, and ſaid, that if any Thing a difficult on 
the Account, the Court would take Care of it. And as a Bill may 
be brought againſt one Factor without his Co- factor, being beyond | 
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Sea, the the ſame Reaſon held here. Mich. 1698. between Cre, 
19. Baruard Spark, in 1661. made his Will, and amongſt othy 
- Legacies deviſed an Annuity of 20 J. per Aunum to B. to be Dai 
Quarterly, arid 'gives other Legacies ; and then has this Clauſe, 
the Reſt of my real and perſonal Eftate not before bequeathed, (0 
Debts being 22 I give to my Brother John Spark, and makes hin 
ſole, Executor; and he paid the Annuity ſeveral Years, and made jj; 
Will. and charged all his real and perſonal Eſtate with this Annuity 
and deviſed all his real and perſonal Eſtate in England (Part of whiz 
| was the Eſtate of Barnard) to his two Daughters, who were De 
fendants; and all his real and perſonal Eſtate in Barbaabes, to jj; 
two other Daughters that lived in Barbadees; and were no Partie 
to this Suit: The two Daughters here paid the Annuity ſeveral v 
but then ſtop'd Payment, on Pretence, that the Words of Barnard 
Will did not charge his real Eſtate with this Annuity ; or if they gy 
yet the perſonal Eſtate ought to be firſt exhauſted, which did not a 
pear to be: And the real and perſonal Eſtate in Barbadber bei 
equally liable by the Will of John, the Daughters, who have thoſe 
ought to be made Parties, for they might have made Satisfaction; 
however, they ought to have been before the Court, that the Deke. 
dants might, at the fame Time, have a Decree againſt them to py 
their Proportion; for though at Law the Party may take his Reme 
againſt which he pleaſes; yet in Equity, all muſt be Parties, tha 
Right may be done to all at the ſame Time. On the other Side | 
was ſaid, admit it to be ſo, in Caſe it may be eaſily done, yet tis in- 
reh in this Caſe, and therefore ought not to be required, and 
ſo held my Lord Keeper; and that the Lands were charged by Zr. 
nard's Will; and if any Satisfaction has been made by thoſe in Byr- 
. bagoes, it lay on the Defendant's Part to ſhew it. Paſch. 1702. be- 
tween Ouintine and Tard. Peg 
20. Sir Edmund Forteſcue, in the Year 1564. ſettled his Eſtat 
upon Porve/, Glendale and Harris, in Truſt to pay his Debts in the 
firſt place, then to pay ſuch Portions as he ſhould give to his Chil 
dren; and laſtly, his Legacies, and the Overplus, to be laid out ina 
Purchaſe in 'Truſt for the firſt Son, and the Heirs of his Body, and 
ſo for the ſecond, (5c. and for Want of ſuch Iſſue in Truſt for hin- 
ſelf and his Heirs; the Plaintiff, his Grandaughter and Heir at Lay, 
. on whom the Truſt devolved, brought her Bill againſt the Admin- 
ſtrator and Heir at Law of Harris, (Pozwel, Glendal and Harris 
being dead) to diſcover ſome Lands purchaſed with the Overplus Mo- 
ney by Harris, who had formerly been a Servant in Sir Eamund 
Family, and who alone had tranſacted the Truſt. To which it ws 
obje that the Repreſentatives of the other Truſtees ought to have 
been before the Court; but the Plaintiff inſiſting only to have an Ac- 
count of what came to the proper Hands of Harris, and of his Re. 
ceipts and Disburſements only, and not of any Joint Receipts or 
Tranſactions by him, with the other Truſtees; the Objection ws 
over- ruled. Hill. 9 Ann. between Lady Sefyard and the Executor 
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(Cc) Patters pꝛoper by a Bill in Equity. | 


Vide Title Courts and their Furiſdiftion, Letter (B). 
| n in Equity lies to ſet aſide Letters Patent obtained by 
l A Brau 5 5 General verſus Vernon, 1 Fern. 277. 1 
>. A Solicitor may have a Bill for Fees only, if for Buſineſs done 
in this Court; and ſo he may when the Buſineſs is done in another 
Court, if it relates to another Demand the Plaintiff makes in this 
Court. 1 Fern. 203. "IR Oe. * 
A Bill in Equity will lie for recovering antient Quit-Rents, tho 


= ſmall, as two or three Shillings per Annum. Between Cox and 
Foley, 1 Jern. 359- 


4) A Suit for ſmall Tithes, not proper for Chancery; neither () The 
115 1 — uſed ; per Sir John Churchil, as Amicus Curiz. 2 Chan. Cour of 


Ca. 237 1 2 will not 
tain a Suit by Engliſp Bill under 104, Value, except in Caſes of Charity, nor under the Value of ao 


per Annum in Lan 


5. The Plaintiff being Executor, and his Teſtator greatly indebted, 
and being defirous to be rid of the Aſſets as far as they would go, 
and that his Payments might not be afterwards queſtioned, brought 
a Bill againſt all the Creditors, to the Intent they might, if they 
would, conteſt each other's Debts, and diſpute who ought to be pre- 
ferred in Payment; the Defendant being a Creditor demurred, for 
that the Bill contained Multiplicity of Matter wherein he was not 
concerned. But the Court over-ruled the Demurrer, and held it a 
proper Bill, and a ſafe Way for an Executor to take. Hill. 1688. 
between Buckle and Atleo, 2 Fern. 37. 

6. If 4. obtains a Decree before the Ordinary for an Ie in a 
Church, and he brings a Bill for the Decree of this Court to quiet 
him in Poſſeſſion, the Bill will be diſmiſs'd with Coſts; for this Court 
executes not its own Decrees by Bill, without examining the Juſtice of 
them. Paſch. 1691. between Baker and Child, 2 Vern. 226. 


(D) Bills of Diſcovery, and herein of what 
Things there ſhall be a Diſcovery. 


I. I the King grants the Goods of a Felon, the Grantee may compel 
any one, in whoſe Poſſeſſion they are, to diſcover them. Cary 1. 

2. If a Perſon is outlawed, a Bill may be exhibited by the Artor- 
ney Ceneral to diſcover his real and perſonal Eſtate; for. the Out- 
lawry is in Nature of a Gift or Judgment to the King. Mich. 1655. 
between the Protector and Lord Lamly. Hard. 22. | 

3. A Bill was exhibited by the Attorney General in the Exche- 
quer, wherein it was charged, that the Defendant, being. a Mer- 
chant, had concealed the Cuſtom of 290 Casks of Currans; and for 
the better Effecting thereof, had given 40 J. a- piece to two Cuſtom- 
Houſe Officers; and Relief and Diſcovery prayed; but upon a De- 
murrer it was doubted whether the Defendant ſhould be bound to 
diſcover. Hard. 137. Hard. 201. K. P. adjourned, where it was al- 
ledged, the Attorney General would not proſecute for the Forfeiture, 
but for the Duty only. 5 

4. 


_—_— —_ 


Wn . 2 — . . 


Bill. 

4. If the Plaintiff alledges that the Defendant. had cauſed the 
Plaintiff's Pore Wines to be ſeized as French Wines, on Purpoſe to 
raiſe the Price of the Market, and to ſell his own Wines at a be. 
ter Rate, and detained the Plaintiff till he had fold his own Wine, 
and then relinquiſhed his Proſecution, well knowing that the Plan 
tiff's Wines were Port Wines: And he prays an Anſwer and Diſcovery 
to thoſe Matters, in Order to his bringing an Action. The De. 
fendant may plead the Act for Prohibiting of French Wines, and . 
Penal Clauſe therein on any Man that ſhould ſeiſe Wines, and after. 
wards relinquiſh his Proſecution ; and it will be allowed. Mich. 14, 
between Bird and Hardwick, 1 Vern. 109. 

F. If it is charged by the Bill, that the Defendant, in 1659, 
Colour of an Order of Sequeſtration by the Committee, had (zjze4 
ſeveral Tithes, Cc. due to the Plaintiff, the Plaintiff may pray 2 
Diſcovery of the Particulars ſo taken, and their Value; as where 
| Man by Colour of a Title enters into a Houſe, Gr. and poſſeſſe 
| | himſelf of the Goods, Oc. for it may be impoſſible for the Plainif 
to diſcover the Particulars, without ſuch Bill ; and this is a Charge 
not by Way of 'Treſpaſs, but under Colour of Title: So where x 
Will is proved, and the precedent Adminiſtration revoked, ſuch Bill 
is uſually n for the Diſcovery of the Goods; and yet in Strid- 
neſs of Law, there was a 'Treſpaſs; reſolved upon a Demurrer, be- 
tween Cage and Warner, Hard. 182. 
6. A Bill was brought to diſcover who was Owner of a Wharf and 
Lighter, to enable the Plaintiff to bring an Action for the Damage, 
his Goods ſuſtained by the Lighter's being over-ſet by Negligence of 
the Lighter-man; to which the Defendant demurred; but the De. 
murrer was over- ruled. Between Sir Jobn Heathcote and Sir 7h; 
Fhet, 2 Vern. 442. 
7. So where the Ship, called the Turkey Merchant, taking Fire by 
the Neglect of the Maſter or Ship's Crew; the Plaintiff, who ws 
one of the Freighters, and had his Goods burnt, brought his Bill to 
diſcover who were Part-owners of the Ship, to enable him to bring 
\ his Action; to which the Defendant demurred, and inſiſted that this 
N. was like the Caſe where a Fire happens in a Man's Houſe, and burns 
N his Neighbours alſo; although he is liable to Damages at Law, yet 
| the Plaintiff, in ſuch Caſe, ſhall not be affiſted in Equity ; but the 
Court held that the Caſe put was not patallel ; for though the Lay 
gives an Action, yet it doth not ariſe out of any Contract or Ur- 
dertaking of the Party: And that this and the precedent Caſe came 
within the Reaſon of the Caſe of any common Carrier ; and there- 
fore over - ruled the Demurrer. Mich. 1703. between Morſe and Bul- 
 eworth, 2 Fern. 443. 1 

8. A Bill was brought to diſcover who was Tenant of the Free- 
hold, in order to bring a Formedon, to which there was a Demurrer, 
and. it was allowed. Hill. 1683. between Stapleton and Sherrard; 
1 Fern. 212. though the Caſe ickerton and Bickerton was quoted 

to the Contrary. Yide Cary 22. where it is ſaid that ſuch Bills have 
been frequent. | 

| 9. A Demurrer to a Bill brought to diſcover the 'Tenant to a Pre- 
cipe on a voluntary Conveyance, allowed. Mjch. 1684. between Hef 
burn and Clerk, 1 Vern. 273. 1 Vern. 213. S. P. per L. Keep", 
who ſaid that there were Ways of knowing it without. 


: 10. | 
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8 Bills. 
15. If a Bill be exhibited to diſcover whether a Woman be married 
or no, and Marriage would be a Forteiture of her Eſtate, ſhe is not 
obliged to diſcover; ſuch a Bill diſmiſſed. 24 Car. 2, between Mon- 
jus and Monnins, 2 Chan. Rep. 86. EE ook 

11. If a Bill be brought to eſtabliſh an Agreement for a ſeparate 
Maintenance, and the Wife ſeeks a Diſcovery of hard Uſage, the 
tusband may demur to that Part, and it will be allowed: Mich. 
1682. between Hinks and Nelthorp, 1 Fern. 204. 

12. The Plaintiff's Bill was for a Diſcovery of a Perſonal Eſtate that 
was deviſed to Charities relating to the College of, Cc. the Defendant 
pleaded that the Will was not yet proved, but was controverted in 
the Spiritual Court ; but the Court over-ruled the Plea, a Diſcovery 
of the Eſtate being for the Benefit of all Perſons intereſted therein; 
and neceſſary for the Preſervation thereof. Paſch. 1688. between 
Dullevich College and Fohnſon, 2 Fern. 49. 1 Vern. 106. &. B. 
accord. where the Right of Adminiſtration was conteſted; . 

13. The Plaintiff having obtained a Judgment againſt the Defen- 
dant on a Bond of 1400 J. Penalty for Payment of 700 J. and Intereſt, 
brought his Bill, ſetting forth this Judgment, and complained that 
the Defendant, to defraud him of the Benefit of it, had aſſigned his 
Eſtate to Truſtees, that he had lent 1200 J. to R. and &. who were 
ſince become Bankrupts in the Name of one E. but that it was ini 
Truſt for the Defendant ;. and therefore prayed a Diſcovery of the 
Matter: And that the Plaintiff might come in under the Statute of 
W Bankruptcy for this 1200/. Debt; and that the Commiſſioners might 
not wake any Diſtribution till this Matter was determined. The 

Deſendant demurred, for that there could not be a Diſcovery of a 
Man's perſonal Eſtate in his Life-time ; and for that this Bill was in 
Nature of a Foreign Attachment, which the Practiſe of this Court did 
not admit or countenance z but the Demurrer was over- ruled. Paſch; 
1686. between Smirhier and Lewis, 1 Fern. 398, 399g: 

14. But where 4. obtained Judgment againſt B. and brought à Bill 
againſt C. for a Diſcovery of B.'s Goods which C: had got into his 
Hands; and the Defendant demurted becauſe the Plaintiff had not al- 
ledged he had taken out Execution againſt B., and the Demurrer was 
allowed. Paſch. 1686. between Angell and Draper; 1 Vern: 399: 

15. The Bill was to diſcover whether the Defendant had not af= 
ſigned over a Leaſe; the Defendant pleads that there was a Proviſo 
in the Leaſe, that in Caſe he aſſigned over, the Leaſe ſhould be 
void; and that this being ih the Nature of a Penalty or Forfeiture; 
he ought not to be compelled in a Court ef Equity to diſcover for 
the Plaintiff: It was ſaid that this was not a Penalty, but Part of 
— y yet the Plea was allowed. Hill. 1720: between Fane 
and Atlee. 

16. The Defendant was one of the Super-Cargots of the Royal 
George, belonging to the Plaintifs ; and en his being ſo appointed, 
entered into a Bond, with Sureties, of 5000. Penalty; not to trade 

to any of the Places prohibited by the AF of the gth of the late 

een, for erecting the Sourh-Sea Company, of contrary to the g 

ento Contra? with the King of Spain, and ſeverat other Re- 
{trictions ; and he on his Part covenanted not to trade to any of the 
faid Places, or contrary to the ſaid Contract? and coverianted not 
to plead or demur to any Bill, which ſhould be brought againſt 


him in Equity, for a Diſcovery of bis Frading or Dealings one 
c 


.» 
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Bills. 


. . „ 
to his Agreement; and this Bill was brought, charging him with ſeve. 
ral Breaches of Covenant, to the Prejudice of the Plaintiffs, to the 
Amount of ſeveral 1000 J. and for a Diſcovery thereof, (5c. and the 
Plaintiffs by their Bill waived the 50004. Penalty of the Bond, J 
this Bill the Defendant pleaded the Statute 9 Anne and ſeveral Ar. 
ticles of the Miento Contratt, whereby whoever traded co 
thereunto, were liable to great Penalties, as Confiſcation of $ 
and Goods, and ſeveral other Forfeitures. And it was ſtrongly 

d, that by Law no one was bound to diſcover any Matters wür 
tended to ſubject him to Penalties or Forfeitures ; that it was the 
Buſineſs of Courts of Equity to relieve againſt, not to aſſiſt Forfeiture, 
and that this Covenant not to plead or demur, was illeog 
and void in it ſelf, as it tended to _—_ him of the Benefr of 
the Law, like a Covenant, not to bring a Replevin, or ſuch 
like; but the Plea was over-ruled, becauſe he certainly might, f 
he thought fit, forego or waive the Benefit of the Law in thoſe Py. 
ticalars, which here he has expreſsly covenanted to do; and which 
were the more neceſſary to be required of him, as the Plaintiffs then- 
ſelves were under like Penalties in Caſe any of their Factors or 4. 
gents traded contrary to that Act, or the Aento Churratt. An 
this Covenant not to plead or demur, was purpoſely to obviate the 
Pretence, that he ought not to diſcover any thing whereby to ſub- 
je& himſelf to any Penalties ; which ſince he has expreſsly conſentel 
to and covenanted for, he ſhall not now be at Liberty to object to 
the Illegality of: And it was ſaid to be ſo reſolved in a like Caſe he. 
tween the E. J. Company and Arbing, in the Time of the Lord Mac- 
cles field, on a very ſolemn Debate. Mich. 1728. Sourh-Sea On- 


pany verſus Bumſted. 


(E) Bills quia Timet in what Caſes pꝛoper. 


1. 7 Had the Uſe of Goods and a Library for Life, Remainder to 
* the Plaintiffs Wife, who was dead; but he, as her Admi- 
niſtrator, brought his Bill to have the Goods, Oc. ſecured to him af. 
ter the Death of 4. which was decreed accordingly. 12 Car. 1. be. 
tween Bracken and Bentley, 1 Chan. Rep. 110. | 
2. A Bill was brought to deliver up an Apprentice's Bond and la- 
dentures, he being out of his Time; and it was ordered that the Ma- 
ter do either bring his Action within a Year, or deliver up the 
mg — ar £ for if it were at the "meze-i Choice to » 
as as he „ he would perhaps ftay till the Apprentice 
1 17 Car. 2. between Baker and Shellury, 1 Char 
« 70. | 
3. The Defendant's Teſtator gave the Plaintiff 1000 J. to be paid 
at the Age of Twenty-one Years: The Bill ſuggeſted that the De- 


| fendant, who was Executor, waſted the Eſtate ; and therefore the 


Plaintiff prayed that he might give Security for the Payment of the 
Legacy at ſuch Time as it ſhould become due, which the Maſter d 
the Rolls decreed accordingly. Hull. 2. Car. a. between 


and Kut, 1 Chan. Ca. 121. 


to C in Fer, and dies, C. may compel B. to pay the Arreas, © 
3 


ſeized of Lands in Fee, a Rent- charge iſſung 


4. If A. bei | 
deviſes the Lands to B. for Life, the Reminds 


thereout, and 


2 Fs 2 EY _ r 


To 1 


ſhould fall on C. in Reverſion; althcugh it was urged that 
a remote Poſſibility. Hill. 25 Car. 2. between Hazes and 


1 Gan. Ca. 223. 
5. If 4. is bound for B. and has a Counter-bond from B. and the 


| i become payable on the Original Bond, Equity will com- 
1 any 1 pay the Debt, though 4. is not ſued; for it is unreaſonable 
| ak a Man ſhould always have ſuch a Cloud hang over him; per 


North, L. Keeper, 1 Fern. 190. 


() Bills of Peace to prevent Multiplicity of 
Suits. 


I JPON a Motion for a new Trial after Verdicts upon two If- 
L ſues, which were directed, the one to try whether the Lord 
of a Manor had a Grant of Free Warren, and the other, in Caſe he had 
the Grant of Free Warren, whether there was ſufficient Common left 
for the Tenants; my Lord Chancellor ſaid, That thoſe Matters were 
properly triable at Law, but it being urged that the Bill was brought 
to prevent Multiplicity of Suits, and was in Nature of a Bill of Peace; 
a new Trial was pu upon Payment of full Coſts. Mich: 1681. 
between How and the Tenants of Muſgrave, 1 Vern. 22. Cary 3. 
Bills of Peace proper in Equity. 1 Fern. 266. where ſeveral Tenants 
of a Manor claimed a Right to the Profits of a Fair; and a Bill was 
allowed to Eſtabliſh it. | | 

>. A Bill ſhewing that one Commoner bad recovered one Shilling, 
or other ſmall Damages, againſt the Plaintiff for oppreſſing the Com- 
mon, or for uſing the Common where he ought not; and therefore; 
that the Defendant, another Commoner; may accept of like Damages 
for what is paſt, to prevent Charges at Law, is in Natute of a Bill of 

cace, and proper in Equity. 1 Fern. 308: | 

3. A. directed B. to pay to C. what Sums C. mould want, C. accord- 
ingly received two Sums of Money (amongſt others) of B. for which 
he gave Receipts, as by the Order of 4, A. and C. come to an Ac- 
count, which being ſtated, they gave mutual Releaſes; but the two 
Sums not being entered in the Books of A. were not accounted for 
by C. B. not having received any Allowance from 4. for the two 
Sums, prefers his Bill againſt C. to have the Money paid back. C. 
confeiſed the Receipts, but inſiſted that he ought not to pay the Mo- 
rey, for that they never had any Dealings together but upon the Cre- 
dit of A. and it was to be preſumed that the Plaintiff had an Allowance 
from A. he never paying the Defendant any Thing but upon the Cre- 
dit of A. and the Receipts ſo worded. But the Court decreed that 
the Defendant ſhould return the Money, for the Plaintiff has a fait 
Claim againſt the Defendant to avoid Circuity of Suits ; for otherwiſe 
it would only turn the Plaintiff on 4. and 4. on the Defendant again 
in Equity, to ſet afide the Releaſe, and to have an Aflowance of theſe 
Sums. Show'P.C, 17. 5 = | 2 WI i 
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(G) Croſs Bills. 


ts Croſs Bill is a Bill brought by the Defendant againſt th 
Plaintiff, in a prior Suit depending, it muſt be brought b. 
fore Publication paſt in the other Suit, except the Plaintiff in th. 
Croſs Bill will go to hearing upon the Depoſitions already Publiſhed, 
becauſe of the Danger of Perjury and Subornation. Vid. Nel. Chan 
Rep. 103. "ITY 
4 If — be a Bill exhibited in one Court of Equity, there may be 
a Croſs Bill in another; as if the Mortgagor exhibits a Bill to redeem 
in the Exchequer, the Defendant may bring a Bill in Chancery to 
fore-cloſe. Per North, L. Keeper. 1 Vern, 221. 


(H) Supplemental Bills. 


7 HE Plaintiff brought a Supplemental Bill for Diſcovery af 
more Evidence, touching a Matter of Account; to which 
the Defendant pleaded the former Bill, and that the Cauſe was heard 
and an Account directed; but he was ordered to anſwer to all Mat. 
ters in this Bill not anſwered unto in the former Caſe, but the Plain- 
tiff not to reply or proceed any farther without order. 30 Car. 2. be- 
tween Boeve and Skipwith, 2 Chan. Rep. 142. 
2. In a Bill of Review a new Supplemental Bill may be added, 
Hill. 1682. between Price and Keyte, 1 Fern. 135. 


(1) Bills of Jnterpleader. 


(a) A Bill of 1+ Jb. a Cauſe has been heard upon a Bill of (a) Interpleader, and 
Interpleader a Trial at Law directed to ſettle the Right between the De- 
bid be 'r fendants, there is an End of the Suit, as to the Plaintiff; ſo that if 
third Perſon, he afterwards dies, the Cauſe ſhall ſtill proceed, and there needs no 
who not Revivor, each Defendant being in the Nature of a Plaintiff: Ruled 


knowing © upon Motion. 1 Fern. 351. 


ought of | 

Right to render a Debt or Duty, fears he may be hurt by ſome of the Claimants, and therefore prays 
that they may interplead, fo that the Court may judge to whom the Thing belongs; and he thereby 
rendered ſafe on the Payment: And this he may do whether any Suits be actually commenced againſt 
him in Law or Equity, or is only in Danger of being moleſted by the Printed Orders; an gy that 
the Plaintiff, in a Bill of Interpleader, muſt annex to his Bill, or upon filing thereof make an Af 
davit that there is ao Colluſion between him and any of the Parties. 


(K) Certiorari Bills. 


(a) A cen 1. HE Plaintiff brought a (a) Certiorari Bill to remove a Cauſe 
yari Bill is out of the Mayor's Court, his Witneſſes living out of that 


cor remevins Juriſdiction, and inſerted other Matters relating to an Account not 


a Cauſe our G YE” a 
of an Iaferi- in Controverſy in the Mayor's Court. After Examination of Wit- 
or Court o | 

Equity, upon Suggeſtion that the Cauſe is our of its JuriſdiQtion, or that the Witneſſes live out of the 
Juriſdiction, or upon ſome good Reaſons given why equal Juſtice may not he had in ſuch Court; but 
whether after a Decree in any ſuch Court a Bill of Appeal or Review will lie to Chancery to reverſe 
it, Q. & vid. 1 Vers. 177, 184, 443- 
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po 5 the ſhould be heard here, he could not be relieved, not ha- 


6 iy Bill here; but a Procedendo was denied, the Bill containi 
ving Matters not determinable in the Mayor's Court; neither can 
22 be divided: But the Cauſe after hearing was diſmiſſed out of 
, Court. Mich. 15 Car- 2. between Rich and Faquis, 1 Chan. 


Co. 37-4 Plaintiff, an Apprentiee, had ſued in the Mayor's Court 
ve 150 . repaid, which bis Mother had given to the Defen- 
0 him as his Apprentice; the Defendant brought His Cer- 


the Time limited, as uſual; and upon a Reference to a Maſter, he 
certified t 


hear Judgment. Hill. 1704. between Sephenſon and Houlditch, 
2 Vi ern. 49 1. ö | ; 


1. TF the Chancellor errs in a Decree in a Matter of Law, and it 
appears within the Decree, this Decree may be reviewed for 

this Error. 1 Rol. Abr. 33 2. kde CE OT 

2. So if the Chancellor errs in his Conſcience upon a Matter of 

Fat proved before him, there may be a Review upon this Matter, 


old Depoſitions; and this is uſbal. 1 Rot. Mr. SS. | 

3. But if the Chancellor errs in his Decree upon a Matter of Fact, 
this Decree is final, and cannot be reviewed, becauſe they cannot go 
upon a new Examination of Witneſſes now; for after Publication this 
cannot be done. 1 Rol. Abr. 382. 

4. No new Evidence, or Matter which might have been uſed in 
the firſt Cauſe, and of which the Party had then Knowledge, ſhall 
be ſufficient Grounds for a Bill of Review. 3 Chan. Rep. 76. 1 
Chan. Ca. 43. S. P. Laid down by Counſel as a Maxim. 2 Chan. 
Rep, 45. 5. P. | 
5. No Errors can be aſſigned on a Bill of Review, but Errors in 
Law; and ſuch muſt appear from the Facts ſtated in the Decree ; if 
new Matter is after diſcovered, it can only be aſſigned for Error, by 
Leave of the Court. Paſch. 1683. between Milliſß and IFilliums, 
1 Vern. 166. 1 Fern. 292. S. P. per Cur”. 


ter, and the Demurrer allowed, he cannot afterwards bring a new 
Bill of Review. 1 Vern. 44. 1 Fern. 417. S. 7. 


brought, to which the Defendant demurred, which was allowed; 
Y and 


Defendant moved for a Procedendo, and inſiſted that if 


becauſe there needs no Examination; but this may be reviewed on the 


6. If a Man brings a Bill of Review, to which there is a Demur- | 


7. So where a Bill was taken pro confeſſo, and a Bill of Review, 


— © 


* 44 


(L) Bills of Review and Reverſal. . geen e. 


= Bill 


and a new Bill of Review being brought, the Defendant demurreg. 

and for Cauſe ſhewed, that a Bill of Review lies not after a Bill of 

Review); and the Demurrer was allowed. Till 1682. between Dumm 
5 and Filmbre, 1 Vern. 135: 2 Chan. Cu. 133. S © 

8. Where a Demurrer to a Bill of Review is allowed, it May be 
intolled ; but if over- ruled, that cannot be inrolled, fo as to prevent 
the Demurrer's being re- argued. Hill. 1690. between Juggs and 
Tucker, 2 Vern. 1 20. Per Curiam:. 0 

9. A Decree was obtained for a large Sum of Money, and a Bill of 
Review was brought, and new Matter aſſigned for Error, and the 
Rule of Court was pleaded, ci. that the Defendant ought firſt to 
the Money into Court before the Bill brought: But per Cur, let hin 
give good Security, and we will diſpenſe with the Rule. 14 Cy, 2 
between Leoil and Darrey, 1 Chan. Ca. 42. | 

10. On a Motion to ſtay Proceedings on a Decree, until the Plain. 
tiff was heard on a Bill of Review, it being inſiſted upon, that a Bill 
of Review was in it ſelf a Superſedeas, and like a Writ of Error a 
Law; but per Lord Kagper the Decree ſhall be performed to x 
Tittle before any Bill of Review be allowed, unleſs the Plaintiff will 
ſwear that he is not able to perform the Decree, and will ſurrenge; 
himſelf to the Fleer, and lie in Priſon till the Matter be determined 
on the Bill of Review. Hill. 1682. between Milliams and Mell, 
1 Vern. 117. 

11. Upon a Motion, that a Bill of Review might be admitted, 
without Payment of the Coſts of the former Suit, amounting to 
150/. for which the now Plaintiff, as was pretehded, had been in 
Execution almoſt twenty Years, and was not able to pay them. Per 
Cur', Upon his making Oath that he is not worth 40/. beſides the 
Matter in Queſtion, and beſides a Suit depending between the ſame 
Parties, to forecloſe a Mortgage, the Debt = retended to be 
overpaid, he ſhall be admitted to bring his Bill o Fe without 
Payment of Coſts. Mich. 1684. between Fitton and Macclesfield, 
1 Vern. 264. vid. 1 Vern. 292. where it is ſaid, that paying of Coſts, 

| upon bringing a Bill of Review, is diſpenſed with by a late Order. 
N 1 Fern. 292. : | 


(M) Bills oziginal after a Decree, 


1. A Feme Covert, after Separation from her Husband, had a De- 
cree for Alimony, which Decree was confirmed on a Bill of 
Review; but the Husband being willing to be reconciled to his Wife, 
and to cohabit with her, exhibited an original Bill to ſet aſide the De- 
cree; and it was held by Finch Lord Keeper, aſſiſted by North C. J. 
to be a proper Bill. Hill. 26 Car. between Ihorezword and Whore- 
2wood, 1 Chan. Ca. 250. where it is ſaid to have been reſolved, that 
where a Decree is temporary, or for ſpecial Ends, an original Bill 
lies, to ſhew that the Purpoſes of the Decree are ſatisfied, and to put 
a Period to it. Vid. 2 Chan. Rep. 128. | 
20. An original Bill to execute a Decree of Lands againſt a Pur. 
chaſer, who claimed under Parties bound by that Decree, was allowed 
good on Demurrer thereto, by the Lord Keeper. Trin. 26 Car. 1. 
between Organ and Gardiner, 1 Chan. Ca. 231. 6 | 
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Ita Bill be brought to have the Benefit of a former Decree, the 
Plaintiff cannot examine Witneſſes, much leſs the ſame Witneſſes to 
the Matters in Iſſue in the former Cauſe; but on ſuch a Bill the Court 
may examine the Juſtice of the former Decree z but then it muſt be 
by Proofs taken in the Cauſe wheteih that Decree is made. Per Cur'; 
v Vern. 409. vid. t Chan. Ca. 45. Where it is ſaid, that no original 
Bill ought to be brought to explain a Decree, on any Matter precedent 
! er $0 

4. An original Bill, barely in Nature of a Bill of Revivor, and 
not broader or longer tha 4 Bill of Reyivarz only does not the 
&r{ Decree, to habe it look d into; but if it be to inforce a Decree; 
or carry it further, then it opens the Cauſe. Paſcb. 1706. between 


Vare and Wordall. | 
 (N) till taken. pro confeſs. 


1. IF the Defendant appears to the Mena, and prays a further 
Day to anſwer, and has it, and afterwards ftands out all the 
Procefles of Contempt, the Bill will be taken pro Gonfeſſo. Nel. Chan. 
Rep. 890. 65. zar 32221172 7718 nes 
2. But if the Defendant hath not appeared, the Court will not de- 
cree the Bill to be taken Pro Cofeſſo, but will order a Sequeſtration 
againſt * Real and Perſonal Eſtate, until he clears his Contempt. 
2 Chan. Rep. 28333. 1 
3. The Defendant being a Priſoner in the K7ng's Bench; refuſed 
to anſwer ; whe it was prayed, that the Bill might be taken 
pro Confeſſo, if he did not anſwer by a certain Day; but the Court 
was of Opinion, that the Bill could not de taken pro Confeſſo, unleſs 
the Defendant was in the Priſon of the Court; wheteupon he was 
removed by Habeas Corpus into the Fleet, and having a Day given 
him to anſwer, and he till refuſing, the Bill was taken pro Confeſſo, 
and he was ordered to be kept cloſe Priſoner. Nel. Chan. Rep. 


deu. 50. a 

4- A Quaker being in Contempt for not anſwering upon Oath ; and 
he being by Order brought to the Bar, my Lord Chancellor ad- 
moniſhed him of the Peril of Perſevering; but he {till refuſing to an- 
ſwer On Oath, the Bill was taken pro Confeſſo. 29 Car. 2, Anonymus. 


2 Chan. Ca. 237. 
5. The Court of Policies and Affurances in London, having des 
creed a Bill to be taken pro v, after the firſt Summons, their 


Decree for this Reaſon was reverſed. 1 Fern. 213 
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CAP. XI. 
Bonds and Obligations. 


(A) Concerning Bonds voluntarily entred into. 

(B) When the Conſideration of Entring into a Bond 
fails, in what Caſes there ſhall be Relief in Equity, 

(C) Chat gall be. ſaid an illegal Conſideration, and 
herein of Bonds of Keſignation,' criminal Converſation, 
and ſuch as dep2ive a Man of the Benefit of the Law, 

D) Unreaſonable Bonds relieved againſt. 

(E) Bonds given in Fraud of Darriage-Agreements 
relieved againf. 

4 Darriage-bokage Bonds, what wall be void as 


(d) Bonds obtained from young Heirs, in what Caſes 
to be relieved againſt. | 

(H) Bond and Penalty, in what Caſes moderated in 
Equity, 

(1) Jn what Caſes a Defect in the Bond, 02 the Want 
ok it, will be ſupplied in Equity. 
\ (K) Concerning Co-obligozs and Sureties. 


(A) Conterning Bonds voluntarily entred into, 


Vie Gg 16 p. . i. IF Man enters voluntarily into a Bond, tho there was no 
| 1. Conſideration; yet if there was no Fraud uſed in obtaining 


it, the Bond ſhall not be relieved againſt in Equity. 21 Car. 2. 
| | between Wright and Moor, 1 Chan. Rep. 157. 

| 2. But a voluntary Bond ſhall not be paid in a Courſe of Admini- 
| : : ſtration, ſo as to take Place of Real Debts, though by ſimple Con- 
. Ga. C. 2 4%. tract but ſuch voluntary Bond ſhall be paid before Legacies. Decrced 


by Harcourt Lord Chancellor, between . — and Porwell. 
2 (B) Uhen 
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Bonds and Obligations. 


% When the Confideratiori of entring into a 
Bond fails, in what Caſes there ſhall be Re- 
lief in Equity. 


Ir a Lellee aſſigns his Leaſe, and the Aſſignee, in Conſideration 
of ſuch Aſſignment, gives him a Bond of 3 00 ,. conditioned to 
pay him 20/. a Year; and the Rent to the Leſſor, and the Aſſignee 
ſuggeſts, that the Leaſe being forfeited (as in Truth it was) there is 
no Conlideration ; yet if the Aſſignee may have the full Benefit of his 
Agreement, as he had in this Caſe, by the Leſſor's not taking Advan- 
rage of the Forfeiture, he ſhall have no Relief. Deereed 25 Car. 2 
between Pozwel and Morgan, Nel. Chan. Rep. 49. 

>, If an Officer in the Army agrees to ſurrender his Commiſſion 


to 7. 8. in Conſideration of 1004. for which a Bond is given, and 
he ſurrenders accordingly, and F. S. cannot get himſelf admitted, yet 
J. & ſhall not have Relief againſt this Bond, ſave only againſt In- 
tereſt and Coſts. Decreed Mich. 168 2. between Berri cord and 
Done, 1 Cern. 98. g n 

;. In a Bill to be relieved againſt four Bonds entred into by the 
Paintift's Teſtator to the Defendant, for quitting his Pretence; and 
procuring the Plaintiff's Teſtator to be admitted Purſer of one of the 
King's Men of War: It was held per Cur, that the Bonds could not 
be ſet aide, and that they could give no Relief, except for Intereſt 
1 Payment of the Principal. Hill. 1693. between Sy- 
monds an 


fir no more of it appears in the Book. | 
4. But where a Bond was entred into before the Wars, condition= 


ed to pay 404. per Annum, for twelve Years, out of the Profits of an 
Offce, which Office was taken away by the Uſurpers, but was again 
revived at the King's Reſtoration ; and it was held, that the Obligor 
ſhould not be liable for more than the Time which the Office con- 
_ Decreed 17 Car. 2. between Lawrence and Braſier, 1 Chan. 
72. 5 Ou 
5. So if a Citizen of Loxdon is ſeiſed and poſſeſſed of Houſes of a 
publick Title, and likewiſe of a Perſonal Eſtate, and deviſes 
100004. to his Daughters, and makes his Nephew Executor, who 
enters into a General Recognizance to the Chamberlain of London, 
for the Payment of the xooooL. and the Lands of a publick Title, 
by the Reſtoration of the King, revert to the right Owner; and the 
Perſonal Eſtate, by the Fire of London, is very much leſſened, fo 
that it is doubted, whether the Whole will make up the 10000 J the 
Recognizance ſhall be made Uſe of no farther than to make good 
the Value of the Teſtator's Eſtate, over and above the Loſſes by Fire, 
and the King's Return. Decreed Mich. 22 Car, 2: between Hold 
and Holt, 1 Chan, Ca. 190. | 0 ur | 
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(C) What ſhall be ſaid an illegal Conſiderg- 
tion, and herein of Bonds of Reſignatiqn 
criminal Converſation, and ſuch as depyy; 
a Man of the Benefit of the Law, 


1. IF a Man who has a Title to Lands applies himſelf to a Coy. 
1 f:llor, to recover ſuch Lands, and the Counſellor refuſes, un. 
leſs the Party will give him a Bond, conditioned to give him half 
the Land, when recovered, ſuch Bond ſhall be delivered up, and 
the Counſellor ſhall have no more than his reaſonable Charge, 
2 Mich. 32 Car. 2. between Skapho/me and Hart, Nel. Chan. 
ep. 477. 
1 The Defendant, upon his Preſenting the Plaintiff to a parſon- 
age, took a Bond from him to reſign, which, though in it ſelf lau- 
| ful, yet the Patron making an ill Uſe of it, iz. by preventing the In. 
2 C. an /46. cumbent from demanding Tithes in Kind, the Court awarded a per. 
| perual Injunction againſt the Bond. Mich. 1686. between Durſyy 
and Sandys, 1 Vern. 411. vid. 1 Vern. 131. where it was ſent to be 
(a) Such tried at Law, whether Bonds of Reſignation were (a) good, or not; 
been bets my Lord Chancellor ſaying, that Precedents in the Cafe were not 
— directly to the Point. | | 
appeared to be no Corruption or fimoniacal Contract; and that a Man may bind himſelf to refign, « 
in Caſe of Plurality, Non-refidence, or till the Patron's Son is of Age, and qualified to take the Be. 
mony, within the ame, Fat d Elie 180, Or Fav 248. 11 b. . A K . 
L. E Bk tor. Chan R 298.2 Br gar 0 


Iz The Guardian of an Infant preſented to a Living, and took a 
Bond from the Incumbent to reſign within two Months after Re- 
queſt of the Patron, of his Heirs, it being deſign d that he ſhould have 
the Living himſelf, when capable; the Patron wards died an Infant 
at the Univerſity, leaving two Siſters, who were his Heirs, and they 
preſſed the Incumbent to reſign; and for not doing it, put the Bond 
in Suit, and recovered Judgment ; and this Bill was brought to be 
relieved againſt the Bond and Judgment; and it was proved in the 
Cauſe, that they had treated with the Incumbent, to fell him the 
perpetual Advowſon, and had ſaid, that if he would not give 200% 
for it, they would make him reſign. Per Lord Keeper, the Proof 
in this Caſe lies on the Defendant's Part, and unleſs they make out 
ſome good Reaſon for removing him, I ſhall certainly decree againſt 
the Bond. Bonds for Reſignation have been held in Law; the 
Statute of 31 Biz. againſt Simony, made the Penalty upon the Lay 
Patron; and I do not remember any Caſe of Reſignation-Bonds, be. 
fore that Statute; and they have been allowed ſince, only to preſerve 
the Living for the Patron himſelf, or for a Child, or to reſtrain the 
Incumbent from Non- reſidence, or a vitious Courſe of Life; and if 
any other Advantage be made thereof, it will avoid the Bond; and 
where it is general, for Reſignation, yet ſome ſpecial Reaſon mull 
be ſhewn, to require a Reſignation, or I will not ſuffer it to be put 
in Suit; if it ſhould not be ſo, Simony will be committed without 
Proof or Puniſhment; a particular Agreement muſt be proved, to re- 
ſign for the Benefit of the Friend that would be preſented; and 2 * 
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Bonds and Obligations. 
nach Agreement the Bond ought not to be ſued, but for Misbe- 
a the Parſon; _ _ —— 5 this Caſe of Endea- 

get Money out of the Plaintiff, and decreed a perpetual In- 
_ — — 8 and Satisfaction to be ä upon 
vp Judgment ; and the Plaintiff to give a new Bond of 200/. Penalty 
to reſign; but that nat to be ſued without Leave of the Court. Mich: 
1. between Hillhard and Stapleton. 

If a Bond is given to a Houſe-keeper for ſecret Service, and it 
Joes not appear that ſhe was a common Strumpet, Equity will not 
"elieve againſt it. Mich. 1691. between Batubour and Maning , 

242. 6 . 
f 2 * it appears that there was Turpis Contrattus, and that 
the Woman uſed to Practice after that Manner, and uſed to draw in 
oung Gentlemen, Equity will relieve. 1 Vern. 483. vid 2 Vern: 
187. where it is ſaid, that tho the Court may retuſe Relief, when 
the Party who 1s culpable makes his Application; yet it is otherwiſe 


en his Executor ſues. y ; 
* The late Marquis of Anandale having had criminal Converſa- 7 Pol. 2. 
tion with the Defendant, his Houſe-keeper, for two Years, and ha- C 74 y. 55 4” 
ving a Child by her, who afterwards died, the Marquis gave a Bond 4: bee Aa. 
of 4000 J. Penalty, conditioned to pay her 2000 J. within three . "=>, ,,. , £2 


Months after his Death; and ſometime after the Marquis executed „ 
2 Deed, whereby he agreed, either to pay the 20007. or to lay it out ag Con here 


in an Annuity, and ſettle it on the Defendant Harris, and her Child; 
and the Marquis being dead, and this Bond put in Suit, this Bill was 
brought to be relieved againſt the Bond, as being given pro Turpi cauſa; 
and the Defendant's Croſs Bill was for a Diſcovery of Aſſets, and 
Payment of the 2000/. and the Court diſmiſſed the original Bill, and 
decreed an Account and Satisfaction for the Defendant on her Croſs 
Bill, as being Pr.eminm Pudoris; and a Cafe was cited of Ord and 
Blackett, where Mrs. Ord, a young Lady of about fourteen Years of 
Age, and intitled to 1 2000 J Fortune, was ſeduced by Sir William 
lac bett, who ſettled on her 3007. per Aunnum for Life; and the 
young Lady had a Decree for: the 300. as Premium Pudicitia; 
ſo in a like Caſe in the Exchequer about a Year ago, where a Man 
having debauched a young Woman, and intcnding afterwards to 
put a Trick on her, made a Settlement upon her of 3o/. a. Year for 
Life, out of an Eſtate which he had nothing to do with; yet the 
Court decreed him to make it good out of an Eſtate which he had 
of his own, This Decree was afterwards affirmed on Appeal to the 
Houſe of Peers. Hill. 1727. between the Marchioneſs of Anandale - 
and Harris. : | JF" OT 
7. If a Man who is made Tenant in Tail enters. into a Recogni- | 
zance not to ſuffer a Recovery, ſuch Recognizance ſhall be delivered © 
up, as creating a Perpetuity. Moor 80g. Adjudged upon a Reference 
to the Judges out of Chancery, 5 . 
8. So ik one ſettles his Land upon his Daughter in Tail, and takes 
a Bond from her not to commit Waſte, and the Daughter levies a 
Fine and commits Waſte, and the Bond is put in Suit; yet Equity 
_ relieve againſt it. Hill 1691. between Fervis. and Bruton, 
2 Vern. 251. | | 
9. But where the Father ſettled Lands on his Son in Tail, and 
wok a Bond from him, that he ſhould not dock the Intail. On a Bill 
to be relieved againſt the Bond ; it was decreed to. be good ; * 


— * 


haviour of 


170 
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the Son would not have given the Bond, the Father might have on 
made him Tenant for Life. Trin. 1691. between Freeman and Fri. 
man, 2 Vern. 233. | 


(D) Unreaſonable Bonds relie ved again 


1. HE Plaintiff, for 90 J. lent, got a Bond of 8089 /. from the 
Defendant, when he was drunk, and had Judgment there. 

on; the Defendant, in Right of his Wife, was intitled to certain 

Lands that were eſtated in other Perſons in Law, in Truſt for hex. 

the Bill was to have thoſe Lands ſubjected to the Plaintiffs Satis 

faction here, in as much as the Defendant was intitled to the Truſt in 

the Right of his Wife; but the Court would not give the Plaintif 

(a) But if the any Relief, not ſo much as for the Principal he had really (a) let. 
Defendant, and the Bill was diſmiſs'd. Paſch. 23 Car. 2. between Rich and $- 


in this Caſe 
had come in. denbam, 1 Chan. Ca. 202. 


to Equif i 
td — ad the Judgment for Fraud, Equity would have obliged him to pay the Plaintiff what wy 
really Jent, according to that Maxim, He that would have Equity done bim, muſt do it to others, 


I. A Man who had fallen out with his Mother, ſettled his Mar 
x = ſion-houſe on his Brother, but firſt took a Bond from him in his 5. 


ſter's Name, that the Brother ſhould not permit his Mother to come 
into the Houſe; and the Bond was decreed to be ſet aſide. Mich. 1686, 
between Traitor and Traitor, 1 Vern. 413. 


H Bonds given in Fraud of Marriage Rights 
and Agreements relieved againſt, 


1. IF 4. on a Treaty of Marriage of his Siſter with B. lets her have 
160 J. privately, that her Fortune may appear as much as was 
inſiſted upon by B. and takes her Bond to repay it, and the Executor 
of A. puts the Bond in Suit againſt the Executor of the Siſter, who 
ſurvived the Husband, the Bond ſhall be given up as fraudulent. De- 
creed between Gale and Lendo, 1 Fern. 475. Nie: It is laid down 
N as a Rule in Equity, that where the Son, without the Privity of the 
$3 Father or Parent treating the Match, gives a Bond to refund any Part 
of the Portion, it is void. 1 Salk. 156. 

—_ | 2. If on a Treaty of Marriage between A. and the Daughter of 3. 
er Ats Forge £-/29%the Mother of A. ſurrenders Part of her Jointure to enable her Son 
fu. . ca. in. to make a Settlement, and B. agrees to give his Daughter 3000 / Por- 
cab Car 229. tion; and 4. without the Privity of his Mother, gives a Bond to f. 
2 —” to pay back 1000 J. at the End of ſeven Years, the Bond ſhall be de- 
livered up as obtained in Fraud of the Marriage- Agreement. De- 

creed Mich. 1718. between Turton and Benſon, 2 Fern. 764. 

z. But where a Son, in Conſideration of 3500. which he was to 
have as a Marriage-Portion with B. his intended Wife, covenanted 
that his Father would ſettle 300 J. per Ann. on her as a Jointure; and 
the Father ſettled it accordingly; and the Son gave a Bond, to leave 
his Wife 10004. if ſhe ſurvived him; the Son died, and the Father 
pretended the Wife ought not to have any Benefit of this Bond, for 
that it was in Fraud of the Marriage-Agreement; and cited the Caſe 
of Sir N:cholas Buther and Sir Henry Ghancey, where, on the Mar- 
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Bonds and Obligations. . 


D Henry's Son with Sir Richard's Daughter, it was as 
rage that the young Couple ſhould have ſo much for preſent 
Le ngNCe 8 the Son privately agrecs with his Father, to relcaſe 
8 : of it; and that was ſet aſide, tho there the Son, as was ſaid, 
— nothing but his own, and he might diſpoſe of his preſent Main- 
as he thought fit; ſo here the Son gives nothing but his 
own Money : But Per Cur, the Caſes are not alike; there the Fa- 
ther was Party to the Articles, and deceived by the under-hand A- 
reement contrary to the Articles; but here the Son is only Party to 
the Articles, and Was to have all the Portion, and might give it as 
he pleaſed ; and decreed that there ſhould be no Relief. Mich. 1699. 
between Gifford and Gifora. | 

6. If a Bond is given in common Form tor the Payment of Mo- 
ney; but proved that the Conſideration was, that the Obligor ſhould 
marry ſuch a Man, or ſhould pay the Money due on the Bond, the 
Court will relieve againſt it, for Marriage ought to be free, and with 
out Compulſion. Adjudged Trin. 158g. between Key and Bradfhazy, 

1. 102. 

i = if 4. being a Widow, gives a Bond to P. of 100 J. if ſhe mar- 

again, and B. gives a Bond to the Widow, to pay her Executors 
the lke Sum, if ſhe ſhould not merry again; and the Widow ſcon 


tenance 


alter marries, her Bond ſhall be delivered up. Decreed Hill. 1690. 


between Baker and White, 2 Fern. 215. 


() Parriage⸗Bꝛocage Bonds, What ſhall be 
void as ſuch. 


1. IF 4. gives J. a Bond of 100 J. for procuring him a Wife, which 
is effected accordingly, ſuch Bond ſhall be cancelled. Torb. 27. 
Chan. Rep. 87. F. P. Decreed 3 Chan. Rep. 3 1. S. P. decreed. 

2. The Plaintiff gave a Bond to the Defendaat, conditioned, in Ef- 
ſet, that if the Plaintiff married J. & then the Plaintiff to pay a cer- 
tain Sum of Money; the Defendant procured the Marriage, and put 
the Bond in Suit; but it was decreed to be delivered up, the young 
Gentlewoman having 2000 J. Portion, and the Man being ty Years 
of Age, and having ſeren Children. Paſch. 2 Fac. 2. between 
Drury and Hook, 2 Chan. Ca. 176. 1 Vern. 412. K. C. 

3. It was decreed in Chancery, that a Bond of 1000 J. Penalty, 
for the Payment of 500/. given for the Procuring a Marriage be- 
tween Perſons of equal Rank, Fortune, c. was good; but upon an 
Appeal to the Houſe of Lords, the Decree was reverſed; for that 
ſuch Bonds to Match- Makers are of dangerous Conſequence, and tend 
to the Betraying and Ruining Perſons of Fortune and Quality, and 
are not to be countenanced in Equity; and that Marriage ouzht to 
be procured by the Mediation of Friends and Relations; and that ſuch 
Bonds would be of evil Example to Executors, Guardians, Truſtces, 
Servants, and others, whe have the Care of Children. Between Hall 
and Potter, Sheey. P. C. 76. 

4 Mr. Dairell's Maid had prevailed with his Niece (ho was about 
hfreen Years old, and lived in the ſame Houſe with him, and was in- 
t|ed to a good Fortune) to marry his Journey-man, without the 
Content or Knowledge of her Uncle; and for the good Offices the 
Was to do him in that Affair, he had given her a Bond of 100 J. condi- 

Aa ticacd 
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tioned to pay ber fifty Guineas at ſu Months End; and after he h 
got the Niece's Goodwill, by the Help of this Maid, and the hr. 
been prevailed with to go into a Hackney-Coach with him, in 
der to marry him, he gave the Maid fifty @uineas more. ry 
Marriage was had, and the Bond not being paid, was put in ie 
and Judgment obtained on it; and this Bill was brought againſ} 
the Defendants, (the Maid having married Bruning) to be re 
lieved againſt this Bond, and to have the fifty Cuineas repaid, ſo. 
that the Bond was entred into, and the Money given for no 90 
Conſideration, but only on Account of this Marriage Brokage: And 
the Maſter of the Rolli decreed the Bond to be given up, and Saix. 
faction to be acknowledged on the Judgment, and the fifty Gujnegy 
received to be repaid; and if it were not done on Service of the Or. 
der, the Defendants were to pay Coſts; and this notwithſtanding the 
Husband inſiſted by his Anſwer, that he look d upon this as his Wife, 
Fortune, and had married her in Proſpect of it; and this Decree waz 
affirmed by my Lord Keeper Wright. Mich. 1700. between Ca. 
ſmith and Bruning. | 
5. If a Bond is given to a Father, in order to obtain his Conſent 
to the Marriage of his Daughter, to repay Part of the Portion, if the 
Daughter died without Iſſue, where the Daughter was intitled to 
her Portion by a collateral Anceſtor, the Bond will be ſet afide as a 
Marriage-brokage Bond. Decreed Mich. 1707. between Keat and 
Allen, 2 Vern. 588. | 
6. If the Mother, who is Guardian to her Daughter, takes a Bond 
from the Husband, to give her a Releaſe within two Years after the 
Marriage, ſuch Bond is of the ſame Nature with a Marriage-brokage 
Bond, and ſhall be delivered up; for there is no Difference between 
giving a Bond for procuring a Marriage, and a Bond to releaſe Part 
of what became due. Decreed 8 Ann. between Duke Hamilton and 
Lord Mobun, 2 Vern. 652. 1 Salk. 158. S. C. &. & #9. 


(G) Bonds obtained from young Heirs, in what 
Caſes to be relieved againſt. 


I. FF A. lends B. and C. 200 J. and they enter into a Bond to him 

of 1000/7. to pay him 800/. within three Months after either 

of their Fathers died, or they were married. C.'s Father dies, and B, 

marries, and his Portion is in the Hands of Truſtees, A. ſhall not ſub- 

(a) Thoſe ject the Portion for the Payment of the Debt, it being an (a) unrea- 


hazardous ſonable Security. 3 Chan. Rep. 75. 

- Bargains | | 

wich young Heirs, to have double or treble the Sum lent, after the Death of their Father, ora Tenant 
for Life, or ſome other Contingency, are not always ſer aſide in Equity, by Reaſon of _— or 
Prodigality in them; for then it would be very difficult to deal with any young Heir, in the Li e of 
his Anceftor; but if they appear to be very unreaſonable, or are attended with Badges of Fraud, which 
are the Things which muſt in all Caſes govern them; then they are regularly ſet aſide ; but then it 
muſt be by Paying what was bena fide lent, together with Intereſt, in moſt Caſes, if the Obligor applies 
for Relief; but in Caſe the Obligee applies, he ſhall have no Aſſiſtance, not even to recover what was 
really lent, becauſe that would be to aſſiſt Fraud in Equity. Vid. 1 Vern. 141. 2 Vent. 359. 


2. A young Gentleman, and two others, imployed one B. to bor- 
row 500 J. B. imployed C. who ſpoke to D. a Silkman, and 
bought of him Silks for 500 J. A. gave a Bond and Judgment for the 


Money, and B. ſold the Silks for 250/. and kept 50 /. for his — 
i | 


„ 
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and Cs Pains, and paid but. 200 J. to 4. and it was decreed that the 
Bond ſhould be given up upon Payment of the 200 J. and Intereſt; but 
the Reporter makes a Orere as to Intereſt. 28 Car. 2. between Maller 
and Dalt, 1 Chan. Ca. 276. Nel. Chan. Rep. 3 14. S. P. decreed j 
and the Court would not give Intereſt. | | 
The Defendant, being an Exchange-Man, had for many Years paſt 

ractiſed on young Heirs, by ſelling them Goods at extravagant Va- 
1 and to be paid Five for One, and more on the Death of their 
Fathers; and had in that Manner obtained from the Plaintiff, and 
wo other young Gentlemen, that were Heirs to good Eſtates, ſeve- 
ral Securities, wherein they were bound ſeverally and jointly in 4000 /. 
for Payment of great Sums of Money; and the Court decreed the 
Plaintiff's Security to be given up, on Payment of what the Defendant 
really and 597 fide paid to him alone, and for his own proper Uſe. 
Between Bill and Price, 1 Fern. 467. | 

4. 4. Tenant for Life, Remainder to his firſt Son in Tail, Re- 
mainder to his Nephew BB. B. enters into ſeveral Statutes to C. for 
Payment of Ten for One upon the Death of 4. in Caſe he died with- 
out Iiue Male in the Life of B. C in the Life of A. brings a Bill to 
compel B. either to pay the Principal and Intereſt, or be forecloſed 
any Relief againſt the Bargain; B. by Anſwer declares the Bargain 
fairly made, and intends to abide by it, and that he would ſeek no 
Relief againſt it. H. dies, and C. being dead, B. brings his Bill a- 
gainſt the Executor of C. and notwithſtanding B. s former Anſwer, he 
is relieved againſt the Bargain on Payment of Principal and Intereſt, 
without Coſts; and my Lord Chancellor declared, that there being 
no further Proceeding than the Bill and Anfwer, that was only to 
double Hatch the Cheat. Decreed Hill. 1690. between Wiſeman and 
Beake, 2 Vern. 121. 


(ih Bond and Penalty, in what Caſes mode- 
rated in Equity. 


1. F the Obligee has received the greateſt Part of the Money due 
on the Bond, at the peremptory Time and Place, and will ne- 

vertheleſs extend the whole Forfeiture immediately, refuſing, ſoon af- 
ter the Default, to accept of the Reſidue tendred to him, the Obligor 
may find Aid in Chancery. Cary 2. 

2. If the Plaintiff gives the Defendant a Bond of 50/. not to diſpa- 
rage his Trade, and the Plaintiff afterwards ſeing a Cuſtomer of the 
Defendant's cheapning a Parcel of Flounders, ſays unto him, J/by 
wild you buy of the Defendant, theſe Fiſh ſtink ; and the Defendant 
puts the Bond in Suit, and has a Verdict, Equity will not relieve, be- 
cauſe of the Smallneſs of the Sum: But per Lord Keeper, it would be 
otherwiſe, were the Penalty greater, as 100 J. or upwards. Mich. 
22 Car, 2. between Tale and Ryland, 1 Chan. Ca. 283. 

3- The Plaintiff being in Execution, the Defendant would not diC- 
charge him without Payment of the (a) Penalty of the Bond, which (a) But now 
he having done, the Court decreed the Defendant to refund all, ex- 3 - 4 


cept Principal, Intereſt and Coſts. Nel. Chan. Rep. 437. > wy Ab th 

; | dant, pend- 

ing any Adtion on a Bond, bring in Prince; | — 
4. If 
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(5) And 'this 
ſcems to be 
the Reaſon 


1 

4. If one is bound by Bond to transfer 300 J. Eaſt-India Stoc 
fore September the zoth, then next, though the Stock is much riſes. 
yet the Defendant ſhall be decreed to transfer the 300 J. Stock % 
Fpecie, and to account for all Dividends from the Time that it ou he 
to have been transferred. Between Gardner and Pullen, 2 Very, 

5. If the Vendor of Lands enters into a Recognizance of — 
Penalty, for the quiet Enjoyment of the Vendee, tho the Loſs th, 
Vendee ſuſtains by having the Land evicted be much greater; yer 
the Court will not go beyond the Penalty of the Bond, 1 (yy, 

Rep. 95. 

4 So if a Maſter of a Ship covenants with the Faft-Irdia Con. 
pany to pay a certain Mulct for every Cloth, Gc. carried in the 

Ship, and the Maſter takes 7. K. as his Mate, who makes the like 

Agreement with him, mutatis mutandis, and gives a Bond of ol. 

Penalty, that he ſhould not carry Cloth, Gc. tho' J. S. without the 

Knowledge of the Maſter, carries ſo many Cloths that the Mud 
came to 70/. and the Maſter is obliged to pay it; yet he ſhall not, 

on his own Application, charge J. & for more than the Penalty af 

the Bond. 1 Chan. Ca. 226. © TY 

7. So where there was a Settlement or Deviſe for Payment of 
Debts, and there was a Bond-Debt due, the Intereſt of which had 
out-run the Penalty, although ſuch Conveyances for Payment of Debts 
are conſtrued favourably ; yet the Creditor on a Bill brought by him 
could not have more than the Penalty. 1 Salk. 154. decreed; for 
note, That where an Obligee is Plaintiff, a Court of Equity will not 
carry the Debt beyond the Penalty, becauſe he has choſen his own Se- 
curity ; but it is otherwiſe as to the Obligor, for he who ſecks Equity 
from him, muſt do it to him; and theretore, 

8. If Lands are extended on a Statute or Judgment, at much les 
than the real Value, and the Conuſor will come into Equity, to make 
the Conuſee Account, according to the real Value, he ſhall not be re- 
lieved without paying the Conuſee all that is due to him for Principal, 
Intereſt, and Coſts, tho' they exceed the Penalty. 1 Fern. 350. So 
if the Obligee be delayed by Injunction. 1 Ferr. 35. 

9. So where the Plaintiff came to be relieved againſt the Penalty 
of a Bond, though it was ſo decreed; yet it was, on the Payment of 
Principal, Intereſt, and Coſts; and tho they () exceeded the Penalty, 
yet the Decree was affirmed in the Houſe of Peers. Show. P. C. 15. 


why an Obligee, who enters up Judgment, but does not take out Execution, ſhall, notwithſtanding, 
have Principal and Intereſt from the Time of Entring up the Judgment; for though, after Judgment 
entred, he is not intitled to Intereſt at Law, yet as he is intitled to the Penalty by Law, Equity will 
not relieve againſt it, without paying Principal, Intereſt and Coſts. 


(J) In what Caſes a Defect in the Bond, oꝛ the 
. Want of it, will be ſupplied in Equity. 


1. FF one of the Obligor's Names is omitted by the Serivener to be 


inſerted in the Bord, and yet he ſigns and ſeals the Bond, fuch 


an Accident is proper to be relieved againſt in Equity. Per Crper 
Lord Chancellor. 3 Chan. Rep. 99. 


2. If for 200 J. borrowed, the Obligor enters into a Penal Bond for 


400 J. but the Clerk, inſtead of Cadringenta Libris writes Cuddra- 
ginta Libris, yet it hall be good. 2 Chan, Ca. 225. 
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f a Bond is taken away fraudulently, and cancelled, the 

ole e ſhall have as much Benefit by it as if it were not cancelled. 
| Rep. 184. 

Nel. _ _— in a voluntary Deed, or Obligee in a voluntary 

+, loſe the Deed or Bond, they ſhall have Remedy againſt the 

Bo Obligor in Equity. 1 CHan. Ca. 77. Quere, tor theſe Mat- 


were no 


 Weedon: 
x) Concerning Co-obligozs and Surefies, 


i, Ir two are bound jointly, and one dies, the Survivor only is liable 
in Equity; but it is otherwiſe if they were bound jointly and 

{verally. 2 Lern. 29. per Gur. 

J. An Obligee ſhall have Remedy againſt a Surety where the 

Bond is loſt, eſpecially if the Money was lent on the Surety's Cre- 
dit, 1 Chan. Ca. 77. 1 1 

3. But if upon the Taking out Adminiſtration, two are bound as 
Gureties, and afterwards the Sureties take up their Bond, and pro- 
cure the Prerogative Court to take inſufficient Security; yet they 
ſhall not be any farther chargeable in Equity than in Law. Between 
Rarcdiffe and Groves, 1 Vern. 196. that a Surety ſhall not be further 
liable in Equity than at Law. Jide 2 Chan. 22. 

4. If the Principal in a Bond, being arreſted gives Bail, and Judg- 
ment is had againſt the Bail, and the Sureties are afterwards ſued on 
the original Bond, and are obliged to pay the Money, the Sureties 
ſhall have the Judgment againſt the Bail aſſigned to them, in order 
to re-imburſe them what they had paid, with Intereſt and Coſts; and 
the Sureties in the original Bond are not to be contributory, for the 


Bail ſtands in the Place of the Principal. Paſcb. 1708. betwetn - 


Parſons and Priddock, 2 Vern. 608. 


5. A Bond-Creditor ſhall, in this Court, have the Benefit of all 


Counter-bonds or collateral Security given by the Principal to the 
Surety; as if 4. owes B. Money — he and C. are bound for it, 
and A. gives C a Mortgage or Bond to indemnify him, B. ſhall have 
the Benefit of it, to recover his Debt. Mzch. 1692. between Maure 
and Harriſon. ” | 

6. If 4. be bound in a Bond for Payment of Money, and B. be 
bound with him as his Surety only, and the Bond happens to be loſt, 
Equity will ſet up the Bond, as well againſt a Surety as againſt the 
Principal, becauſe the Bond was once a legal Charge-againſt both. 
Decreed 1700. between Sheffield and Lord Caftleton. 
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CAP. XIV. 
Charity. 


(A) Chat thall be a good charitable (ſe, 

(B) What Pall be a fuperſtitious Uſe, oz a Chariy 
to which the King is intitled, ; 

(C) Where a Defect, with reſpect to the Lands 02 
Goods appointed, oz the Perſons to take, mall he 
ſupplied in Favour of a Charity. 

(D) What wall be ſaid to be appointed to a Charity 
and whoſe Perſons and Eſtates made liable. 

(E) What ſhall be a Miſ-imployment of a Charity, ag 
by altering it from the Ponoz's Intentions; not in, 
creaſing the Rents as the Pꝛice of Things increaſe, 
&c. 

) Concerning Commiſſioners of Charitable (ſes, 


(A) What ſhall be a good Charitable Uſe. 
I. I a School-Houſe is erected by the voluntary Contributions 


of the Inhabitants of 4. on the Waſte of the Lord of the 
Manor, and the Lord enfeoffs Truſtees in Truſt that the 
Inhabitants of 4. may for ever have a School, as of the 


Gift of the Lord of the Manor. This is not a Free-School, and 
ſo not a Charity within the Statute of 43 Eliz. for which the In- 


habitants have a Right to ſue in the Attorney General's Name. 
2 Vern. 387. 
2. So if the Lord of a Manor ſhould erc& a Mill, and convey 
it to Truſtees, to the Intent that the Inhabitants might have the 
| Convenience of Grinding there; this would not be a Charity within 
(The og the (a) Statute; per L. Keeper, 2 Vern. 387. 
of El. cap. 4. | 
EnaQs, That the Commiſſioners ſhall enquire of the following Uſes as gond and charitable, viz, for 
Relief of aged and impotent, and poor People; for Maintenance of fick and maimed Soldiers, Schools 
of Learning, Free-Schools, Scholars in Univerſities, Houſes of Correction; for Repairs of Bridges, 
of Ports and Havens, of Cauſways, of Churches, of Sea-banks, of Highways; for Education and 
Preferment of Orphans, for Marriage of poor Maids, for Supportation and Help of young Tradeſ- 
men, of Handicrafrs-men, of Perſons decay'd; for Redemption or Relief of Priſoners or Captives, 
for Eaſe and Aid of poor Inhabitants concerning Payment of Fifteenths, ſetting out of Soldiers, and 
other Taxes, for other Things within the Purview of the Statute. Vide Duke's Char. Uſes, 109. 
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Ik Money is given to maintain a preaching Miniſter, though 


* : toned in the St of Z. (a) A Gift of 
Charitable Uſe (a) mentioned in t atute; yet per I. 
__ 2 two Judges, it is within the Equity of the Act; and it =p Tag 


— — ur to be paid ac;ordingly. Y 0P. 139. _ or Mi- 
| naiſter, to ce- 

Divine Service, is neither within the Letter, nor Meaning of this Statute; for it was on Pur- 
leþrato. "red in the Penning of the AQ, leſt the Gifts intended ro be imployed upon Purpoſes grounded 
: G ";ry, might in Change of Times, contrary to the Minds of the Givers, be confiſcate into the 
_— = fury ; for Religion being variable, according to the Pleaſure of tucceceding Princes, that 
— tone Time is held for Orthodox, may at another he accounted ſuperſtitious; and then ſuch 
bien © ppears by the Statute of 1 E. 6. c. 14. Sir Fran. Moor's Reading on the Sta- 


ited, as 4 g 
l it has been ruled otherwiſe ; for ſumma eſt Ratio que pro Religione facit. 


4. An Impropriator deviſed to one that ſerved the Cure, and to all 
chat ſhould ſerve the Cure after him, all the Tithes and other Pro- 
*. Gc. tho the Curate was incapable of taking by this Deviſe, in 
ſuch Manner, for want of being incorporate, and having Succeſſion, 
yet my L- Finch held, that the Heir of the Deviſee ſhould be ſeized 
in Truſt for the Curate for the Time being. 2 Yent. 349: 

5. A Devile of Lands to the Company of Leatber- Sellers in Lon- 
an, to maintain a Charitable Uſe there, was upon an Appeal to my 
5 Chancellor held good, notwithſtanding the Statute of Wills prohi- 
bits the Deviſing to a Corporation in Mortmain; and there ſaid that 
there were ſeveral Precedents of the Kind. Duke's Char. Uſes $0. 

6. 80 if there be a Deviſe to the principal Fellows and Scholars of 
Jeſus College in Oxon, and their Suoceſſors, to find a Scholar of his 
Blood; though this Deviſe be void in Law, becauſe the Statute of 
34 H.8. of Wills difallows of Deviſes to Corporations in Mortmain ; 
yet it ſhall be good, as a Limitation and Appointment to a Charity, 
within the 43 Elis. De Layd's Caſe, Hob. 136. | 

7. So where a Deviſe was of Lands to Trinity College in Cambridee, 
for the Maintenance of a Fellow there; and if any Cavil ſhould hinder 
this Deviſc, or that the ſame cannot go to the College by Reaſon of 
the Statute of Mortmain, then he deviſed the ſame to &. & and his 
Heirs; and upon an Information exhibited by the Arrorney General: 
to have this Land eſtabliſhed in the College, it was decreed accord- 
ingly, notwithſtanding the ſaid Statute and the ſaid Clauſe in the Will. 

1 Lec. 284. The King verſus Nezwman in Can: | 


(3) What is a ſuperſtitions Uſe, oꝛ a Charity; 
to Which the King is intitled. 


1, JF any Lands, Tenements, Rents, Goods, Chattels; Gr. have, 
or ſhall be given, towards the Finding a Stipendiary Prieſt, for 

Maintenance of an Anniverſary, or Obit Lamps, or Torches, (5c. to 
be uſed at certain Times, to help to ſave the Souls of Men out of ſup- 
poſed Purgatory: Theſe are ſuperſtitions Ufes, which are given to the 
King, Jide the Statute 1 E. 6: cap. 14. Cro: Jac. 51. 4 ch fog. 
Duke's Char. Uſes 106. | | | 
2. But if there be a Charitable Uſe intermixed with the Superſti- 
tious Uſe, ſo that they may be diſtinguiſhed, there the King ſhall: have 
only ſo much as is given to the Superſtitious Uſe. 4 C. 104. 

3. If Lands are given upon Condition to find a Prieſt, this is a Su- 
perſtitious Uſe within the Words, 4 O. 104: 0 


H 
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4. If Lands are limited to a Mans Kindred, to pay certain Sum 


of Money to Superſtitious Uſes, the King ſhall have the Lands bit 
if it had been ſo limited, that his Friends or Kindred ſhould have * 
Reſidue of the Profits above the Superſtitious Uſe, this had ſaved © 
Land. Duke's Char. Uſes 106. and the King ſhould only have tie 
Sums of Money thus limited. Of oh 

5. If One gives 20 /. per Ann. for the Finding of a Prieſt, and ap- 
points to the. Prieſt 10 J. per Ann. in this Caſe all ſhall g0 to the 
King, for the Reſidue ſhall be intended for the Finding of Neceſſaries. 
otherwiſe it is, if a Condition be annexed to the Gift to give 19 
per Ann. to a Prieſt: For there the King ſhall have but 10/, Dy, 
Char. Uſes 107. 

6. An Inquiſition having found that one 4. had deviſed to 7.8 


and her Heirs, abſolutely, without any Truſt that ſhe did it for tt. 


Good of her Soul; and that the Deviſee owned that this Eſtate wa; 
not hers, but belong d to God and his Saints: And the Court of K. J. 
held that this could not be averred to be a Superſtitious Uſe, b. 
Reaſon of the Statute of Frauds; and ſaid, that a Monk may take 
now by Purchaſe, and ſeemed to think ſo of a Nun: But an In- 
formation being preferred in the Exchequer for a Diſcovery, and an 
Application of the Deviſe to an Uſe truly charitable, it was held 
that the Statute of Frauds did not bind the King; that he, as Head 
of the Commonwealth, is intruſted and impowered to ſee that nothing 
be done to the Diſheriſon of the Crown, or the Propagation of a falſe 
Religion; and to that End intitled to pray a Diſcovery of a Truſt to 
a Superſtitious Uſe: And that this being a Superſtitious Uſe, the King 
ſhall order it to be applied to a proper Uſe. 4 V. & M. between the 


King and Lady Portington, 1 Salk. 162. 


7. If a Charity is deviſed to the Poor indefinitely, the King ſhall 
have the Diſpoſal thereof. Nel. Chan. Rep. 245. 

8. 4. having deviſed 1000 /. to be applied to ſuch Charitable Uſes 
as he had by Writing under his Hand formerly directed, and no ſuch 
Writing being to be found, it was held that the King ſhould appoint, 
who gave it to the Mathematical Boys in Chriſt's Hoſpital ; which 
was decreed accordingly ; and that the Parties ſhould be indemnifed 
from the Writing referred to. Hill. 1683. between the Attorney 
General and Syderfin, 1 Vern. 224. 

9. A. being a beneficed Clergyman, deviſed 600 J. to Mr. Baxter, 
to be diſtributed by him to ſixty pros ejected Miniſters, and adds 
that he did not give it them for the Sake of their Nonconformity, 
but becauſe he knew many of them to be pious and good Men, and 
in great Want: He alſo gave Mr. Baxter 20 l. and 20 J. more to be 
laid out in a Book of his, Intitled, Baxters Call to the Unconoerted. 
And it was held by North L. K. that this was a Superſtitious Uſe, 
which though void, yet the Charity is good, and ſhall be applied 
in eodem genere; and therefore decreed it for the Maintenance of 2 


Chaplain for Chelſea College. Trin. 1684. between the Attorney 


General and Baxter, 1 Vern. 248. But this Decree was reverſed, 
1 M. & M. by the Lords Commiſſioners, 2 Fern. 105. 

10. 4. deviſed a Salary for Maintenance of Independent Lectures 
in three Market- Towns, and deviſed the Eſtates thus charged to his 
Nephew, who afterwards deviſed it for the Payment of his Debts; 
a Bill was brought to have the Lands ſold for Payment of the Debts; 
and afterwards, upon an Information for the Charity, the growing 

4 Payments 
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payments and Arrears were decreed, and the Independent Lectures 
changed into Catechiftical Lectures in the ſame three Market-Towns, 
and this, though there was not ſuſſicient to pay the Debts. Combe's 
Caſe, ſaid to be decreed 1679. 2 Fern. 267, 

11. A. by Will charged his Eſtate with an Annual Sum ſor the 
Maintenance of Scorchmen, in the Univerſny of Oxon, to be ſent into 
Lotland to propagate the Doctrine of the Church of Enz/and there; 
and Presbyters being ſettled in Scoz/and by Act of Parliament, the 
Queſtion was, Whether this Deviſe ſhould be void, and fo fall into 
the Eſtate and go to the Heir; or ſhould be applied Cy Pres, but there 
ic no Reſolution. Paſch. 1692. between the Attorney General and 
Cuiſe, 2 Vern. 266. | ad bbs 


(c) Where a Defect with Reſpect to the Lands, 
Goods, &c. appointed, oꝛ the Perſons to take, 
ſhall be ſupplied in Favour of a Charity. 


1. AN Appointment of Lands to a Charity will be good though 
A there be neither Livery of Seifin nor Attournment. Duke's 
Char. Uſes 109, 110. | | | 
2. If a Debt owing by Statute, Bond, Judgment, or Recognizance, 
which in Law is a Thing in Action, is given for the Creation of a 
Free-School, this ſhall be a good Appointment within the Statute 
to maintain a Charitable Uſe: Decreed, 3 Car. 1. Duke's Char. 
Uſes 79. - ; | | SEAS 3 1 h 
3. If Copyhold Lands are deviſed to a Charity, they ſhall paſs 3 420 AY. 2 2 
without any Surrender, and ſhall bind the Heir; but the Lord ſhall (7 , C. 73 
not loſe his Fine. Duke's Char. Uſes 110, : 
4. Tenant in Tail may deviſe Lands to a Charity, and ſuch De- 
viſe ſhall be good, though there was neither Fine or Recovery. 
Duke's Char. Uſes 110. 2 Vern. 453. S. P. decreed. 24 
5. If a Feme Covert Adminiſtratrix deviſes to a Charity, it ſnall 
be good. Damus's Caſe, Moor 822, ee oY 
6. But if an Infant, Lunat ick or Feme Covert, do by Will or by 
Deed give any Thing to a Charitable Uſe, it ſhall be void. Duke's 
Char. Uſes 110. 2288 : WIR 007 74 
7. If A. deviſe Freehold Lands to a Charity, but the Will is not 
executed in the Preſence of three Witneſſes, according to the Statute of 
Frauds, this Will being void ſhall not operate as an Appointment, 
Mich. : 7 => Attorney General verſus Barnes, 2 Vern. 597. 1 Salk, 
163. K 
8. If Lands are given to Church-Wardens of a Pariſh to a Cha- 
ritable Uſe, although the Deviſe be void in Law, they not having a 
Corporation capable of taking in Succeſſion ; yet they thall be capable 
for this Purpoſe : Decreed. Duke's Char. Uſes 82. | 
9. If Lands are deviſed to a Corporation by a wrong Name, as to 
the Mayor and Chamberlain, inſtead of Mayor and Commonalty ;' 
yet as the Intent of the Teſtator appears it ſhall be good. Mayor of 
Loudon's Caſe. Duke's Char. Uſes 83. | KL - | 
10. If Money is given to a Pariſh, generally it ſhall be intended to 
be to the Poor of the Pariſh. 1 Chan. Ca. 134. 
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11. Money was given for the Good of the Church of Dulk ; a1 
this was reſolved to be a good Gift, notwithitanding theſe enen 
Words. Duke's Char. Uſes. 

12. If one deviſe Lands to A. for Life, Remainder to the Church 
of St. Andrew's in Holborn; in this Caſe the Parſon of the Church 


ſhall have this Remainder. Duke's Char. Uſes. 


(D) What ſhall be ſaid to be appointed to z 
Charity, and Whoſe Perſons and Eſtates 
made liable. 


I. ' bf one deviſes the Rents of his Lands to a Charitable Uſe, by 
this the Land itſelf is deviſed; ſo a Deviſe of the Rents and 
Profits. Duke's Char. Uſes 112. OT 
2. If a Man who has made a Leaſe of his Lands, deviſes the Rent 
to a Charity, this ſhall be conſtrued largely, for a Deviſe of the Rent 
then reſerved, or afterwards to be reſerved on an improved Value, 
Duke's Char. Uſes 71. | 

3. If A. ſeized of a Manor of the Yearly Value of 240/. deviſes 
ſeveral Legacies, and particularly to his Heir at Law 4os. and then 
adds, That being determined to ſettle for the Future, after the Death 
of me and my Wife, the Manor of F. with all Lands, Woods, and 
Appurtenances to Charitable Uſes, I deviſe to M. N. &c. upon Truf 
that they ſhall pay yearly, and for ever, ſeveral particular Sims t 
Charitable Uſes, amounting in the Whole to 1201. per Ann. and 
gives the Truſtees ſomething for. their Pains: And there being an 
Overplus, it was decreed to go in Augmentation of the Charities, it 
appearing to be the Teſtators Intent to ſettle the whole Manor; and 
that the Heir ſhould have no more than the 40 5. Between Arnold 
and Attorney General, Show. P. C. 22. in Domo Proc. affirmed on 

Appeal. | | 
(a) Though 4. If two Executors jointly intermeddle with the Receipt of Money, 
A urchaſers and one truſts the other with Money given to perform a Charitable 
Conſiders. Uſe, and he waſtes it, and dies inſolvent, the ſurviving Executor 
tion without ſhall be (a) charged therewith; but ſecus, if he had not meddled in 
— a* the Execution, or had not joined in proving the Will. Duke's Char. 
* preſs Words Uſes 66. | 
of the Statute ; [ IP * R : of Land 
exempted from having their Purchaſes 2 „yet the s ſelling, and Song. Av a 


Goods, Sc. in Breach of their Truſt, and ing Notice of the Charitable Uſe, 
tion; ſo ſhall their Heirs and Executors, as far as they have Aſſets. Duke's Char. Uſes 6. 


5. If a Rent-charge is granted to a Charitable Uſe out of Land, 
in ſeveral Counties, the Commiſſioners are to charge this Rent by 
their Decree, upon all the Lands in every County, according to an 
equal Diſtribution, having a Regard to the yearly Value of all the 
Lands charged, and cannot by their Decree charge one or two Ma- 

nors with all the Rent, and diſcharge the Reſidue in other Counties 
and Places, for that would be decreeing contrary to the Iutent of the 
Donors. Duke's Char. Uſes 65. 

6. The Town of A. was, upon a Commiſſion of Charitable Uſes, 

decreed liable to a Charity; and the Grantees diſtrained for the 


I Whole 


„ 
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whole on One, Who held only Part of the Lands chargeable: And it 
was held that the whole Town being made chargeable, they might 
ſue for the whole on any Part; but a Commiſſion was awarded to 
apportion each Man's Share. 1 Chan. Rep. 91. Vide 1 Salk. where 
7 held that all the Tertenants of Lands liable to a Charity, need 


A. be made Parties to the Suit. 


(£) What ſhall be a Miſ-imployment of a 
Charity, as by altering it from the Donoz's 

Jntentions, not increaſing the Rents as the 
pute of Things increaſe, &c. 

. IF one who hath a Leaſe of Lands charged with a Charity, 


commits Waſte, this is fuch a Miſ-imployment for which the 
Commiſſioners -may decree the Leaſe void. Vid. Duke's Char. 


145. | 
17 Tokeep the Profits.of Land or Money given to a Charitable Uſe 
in one's Hands, whether it be concealed or not; not to pay it when 
it is due, or convert it to other Uſes, is a Miſ-imployment, for which 
the Commiſſioners may decree Satisfaction. Duke's Char. Uſes 116. 

3. If Money be given for the Relief of the Poor, and it is paid out 
to build a Condutr, this is a Milemployment: Adjudged 5 Car. 1. 
Duke's Char. Uſes 94. | | 5 

4. Several diſtin Charities were given to a Pariſh, . 12 J. per 
Ann. for repairing the Church, 6. per Ann. for mending the High- 
ways, and fo much to the Poor; in all 404. per un. And the 
Truftces having paid 105. a Day to a Lecturer, and laid out other 
Parts of it for the Service of the Pariſh, but not according to the 
Directions of the Donor: It was held by my Lord Chancellor, that if 
it ſhould be admitted that Pariſhioners might charge and apply Paro- 
chial Charities as they thought fit, it would deſtroy all Charities; and 
therefore ordered, that for what was paid the Parſon they ſhould not 
be allowed a Farthing; but that for the other Payments they ſhould 
he allowed the Money ; being promiſcuouſly paid for ſeveral Years 
before; but that for the Future, it ſhould be paid according to the 
1 of the Charity. Paſch. 1682. between Man and Baller, 
1 Vern. 42. | 

5. A Man having deviſed 50/. per Ann. for a Lecturer in Polemi- 
cal or Caſuiſtical Divinity, ſo as he was a Bachelor or Doctor in 
Divinity, and fifty Years of Age, and would read five Lectures every 
Term, and would at the end of every Term deliver fair Copies of - 
the ſame to be kept in the Univerſity; and in Default of ſuch 
Lecturer, he gave that 50/. per Ann. to College in Oxon : 
With the Conſent of the Heir, Application was made to miti- 
gate the Rigour of the Quatifications, ig. That a Man aged 40, 
might be capable; that three Lectures may be ſufficient every Term; 
and that if fair Copies were delivered once in every Year, it may ſuffice: 
But my L. Chancellor refuſed to intermeddle, though no Oppolition | 
was made, and ſaid, that it was not in the Power of the Heir to al- 
ter the Diſpoſition of his Anceſtor. Paſch. 1682. Attorney General 
on the Behalf of Perer-honſe College in Cambridge, Cc. 1 Vern. 55. 


6. If 


100 C̃. barity. 


6. I Truſtees under-let the Land, and make a Leaſe good by 
Law, yet the Commiſſioners may make this Leaſe void, and cr. 
der the Settlement of the Land on other Truſtees. Duke's (hy. 
Uſes 123. DN | ; 

7. If one give his Land, then worth 10% a Year, to maintain 3 
Preacher, School-maſter, and poor People in Deal, and the Land 
after comes to be worth 100 J. a Year, it muſt be all imployed to in. 
creaſe the ſeveral Charities. The School of T hetfor s Caſe, 8 0. 
130. where Lands were ſet at an Under-value, and had been for 2 
long Time ſo enjoyed, the Leaſe was ſet aſide, and the Tenant de. 
creed to. pay the Arrears of the Rent according to the full Value, 
2 Vern. 414. 

8. If in the Conſtitutions for founding an Hoſpital, it was ordained 
that no Leaſe ſhould be made for above Twenty-one Years, and the 
Rent not to be raiſed, nor above three Years Rent taken for a F; 
though the Tenant of the Hoſpital Lands is intitled to a beneficia} 

' Leaſe upon Renewal; yet this Conſtitution is not to be followed ac- 
cording to the Letter; but as Times alter, and the Price of Pro- 
viſions increaſes, ſo the Rent ought to be raiſed in Proportion, 
Mich. 1707. Watſon and Hinfworth Hoſpital, 2 Fern. 596. Vide 
2 Vern. 746. 8.P. 


(F) Concerning Commiſſioners of Charitable 
Ales. 


1. Ommiſſioners may appoint Truſtees, and enable a certain Nun 

ber, and their Heirs, to demiſe the Lands, c. for the beſt 

Advantage of the Charity ; or that when ſuch a Number of them die, 

the Survivors may elect Others, and ſo continue the Number ap- 

pointed. Duke's Char. Uſes. : 

2. If Truſtees to a Charitable Uſe miſ-behave themſelves by 

(a) By the* making Leaſes at low Fines, and ſmall Rents, Cc. the (a) Com- 
— 5 miſſioners may decree them void; they may likewiſe turn them 
Sommiſ- out for any Breach of Truſt, and appoint others. Duke's. Char. 
fioners have Uſe 1124. | | ö 


Power to 

enquire of a Hin | BBY 

Abuſes, of Breaches of Truſt, of Negligence, of Miſ-imployment, of not Imploying, of Conceali 
of Detrauding, of Mil-converting, of Miſ government, &c. See this Statute expounded, 2 Ivf. | 


ih 


3. The Commiſſioners are not to enquire of the Mil-imploy- 
ment of any Charitable Uſe in another County, than that 
wherein the Lands given to ſuch Uſe do lie. Duke's Char. 
Uſes 118. eee 5 | SN 
4. If the King erects a Free-School, and gives Lands to it, 
and appoints four Knights, and the Heirs Males of each of their Bodies, 
to be Governors and Viſitors, and that none others ſhall inter- 
meddle but Knights; by the Saving in the Statute the Commiſ- 


ſioners are excluded from having any Juriſdiction. Duke's Char. 
Uſes 125. | 
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i Lands be given to a Charitable Uſe, and the Donor | 
5. * Truſtees, and likewiſe Viſitors, to ſee the Truſt per- 
oppo. in this Caſe the Commiſſioners cannot, by, Virtue of 


(a) Statute , intermeddle. But if the Viſitors are Triiſtees () The 


- then the Commiſſioners ſhall. have Juriſdiction. Duke's Char. _ ex- 
allo, | : | | - © »the Starute, 
* * | and concern- 


eh the Commiſſioners can have no Juri ſdiction, are thoſe relating to Colleges and Halls in either 
ing Whie - erfities of Cambridge and Oxford, the Colleges of Neſminſer, Eaton and Winchefter, Towns 
of the Un! where there are ſpecial Governors, Colleges, Hoſpitals, or Free Schools, which have 8 

— or Overſeers appointed to them by the Founders; alſo Purchaſers for valuable Conſide- 


= — Notice, &c. are protected by the Statute. 
n ; 


ns koꝛ Exam 


ns koꝛ ining 


Commillions foz Cran 
of Witneſſes. _ 


(A) Jn what Caſes a Commiſſion will be granted. 
(B) Concerning the Commiſſioners, and the Executi 
and Return of the Commiſſion, : | 


a 


% In what Caſes a Commiſſion will be 
Young: IN) 


be examined for a Contempt, although the Rule of Court 

be, that he ſhall be examined in four Days, or ſtand com- 

mitted; yet if the Party be in the Country, he ſhall have a 
Commiſſion to take his Examination. 1 Fern. 187. 

2. If certain Exhibits of Writings, which were given in at a Com- 
miſhon for Examination of Witneſſes, are altered and interlined 
ſince the Commiſſion executed, a new Commiſſion will be granted 
to examine as to this Matter; but not as to the Merits on new In- 

Dd terrogatories. 


A | a Man is to perfect his Anſwer upon Interrogatories, or to 


1 
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terrogatories. Hill. 25 Car. 2. between Richardſon and Los 

1 Chan. Ca. 273. tho it was objected, that the Party had a Conn? 

fioner preſent, and that he could not know it, but by the Diſcoy : 

of his Commiſſioner, who ought not to diſcover the Examination 

3. But where a Witneſs alledged, that he had miſtaken himſelt 8 
Commiſſion, and the Commiſſion being returned, he came to Ima a 
and made Oath, that he was ſurprized ; upon which a ſpecial Can? 
miſſion iſſued to re-examine the Witneſſes, which was done accord 
ingly ; but this ſpecial Commiſſion was ſuppreſſed by the Maſter of th 
Rolls, by the Advice of the Six Clerks, as contrary to the (a) Courſ 

(a) Bur it is of the Court. 1 Chan. Ca. 25. | 

now tne f : i b 

eee ee 

xa miner; when he is examined in , or w 
— — in Court. 5 _ ons are read, the Order for tha 


4. If after Publication, any new Matter ariſes upon Debate, 
Hearing the Cauſe, which may be thought material by the Court, 
new Commiſſion may be granted. 2 Chan. . 75. 

5- A general Affidavit of having material Witneſſes beyond Fea, 
ſhall not be ſufficient for a new Commiſſion ; but the Witneſſes mu} 
be named in the Affidavit, and the Point mentioned to which they 
can materially depoſe. 1 Fern. 334. | 


Tj | | | | az SISTER 1 „ | 
2 344 3 einen 
) Concerning the Commuſſioners, and the 
Execution and urn of the Commiſſion, 


1. IF the Commiſſioners misbehave themſelves, the Court may 
grant an Attachment againſt them ; but regularly a Commil- 
ſion cannot be ſuppreſſed, but upon a Reference and Certificate of 
Irregularity. Cary . 132102 
2. If a Commiſſioner in a Cauſe be himſelf ta be examined as a 
Witneſs, he muſt be firſt examined; and if others be before him 
examined in his Preſence, he cannot afterwards be examined, having 
heard the former Examinations; and for that Cauſe a Commiſſo- 
ner was examined in Court, his former Depoſitions being ſuppreſſed. 
2 Chan. Ca. 79. 

3. When a Commiſſion is returnable frne dilatione, if it be with- 
in the Kingdom, it muft he cotutved by the ſecond Return of next 
Term; if executed aſterwards it is void, and the Depoſitions ought 
to be ſuppreſſed. Per Cur'. 2 Vern. 197. 


CAP. XVI 
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C AP. XVI. 
Common. 


(4) Jn what Matters relating to a Common | 
—— Court of Equity interpoſe and exert a g 
Power. 


1. VF one Commoner, who had recovered 104. Damages at Law 
againſt another for the Common, brings a Bill a- 
gainſt the Defendant at Law, to examine his Witneſles, and 
prove his Right of Common in perpetuam rei memoriam, 

ſuch a Bill will not be admitted till fach Commoner has recovered at 

Law in Affirmance of his Right. Hill. 1684. between Pareibt and 

Ingres, 1 Vern. 308. OR | 

2. But if the Bill had been, that one Commoner had recovered 17. 

or other ſmall Sum for Damages 1 

2 


the Common, or for uſing the Common when he ought not, 

fare that the other Commoner may accept of the like | nam 

what was paſt, to prevent Charges at Law, that had been in the Na- 

ture of a Bill of Peace, and proper in this Court. 1 Ven. 308, 39. 
3. A Man having granted to J. S. Common in his Down for roo © {/ 

, Sheep and five Rams, the Bill complained, that the Grantor over-ſtocked 

the Common; ſo that the Plaintiff, the Grantee, could have no Bene- 

ht of the Grant, and prayed the Grantor might be injoined not to 

over-ſtock, Oc. but upon Debate the Court (a) diſmiſſed the Bill. 

Mich. 1689. between Fines and Cob, 2 Fern. 116. (s) For « 


Commoner 


. * | ha 
Action, if the Lord, or any other Perſon ſurcharges the Common. F. N. B. 125. 90 A . 


4. If the Lord of a Manor incloſes Part of the Common, and 
luggeſts that it is only an Improvement within the Statute of Mer- 
tn, and the Tenants, by Force, throw open the Incloſures, Chan- 
cery will grant an Injunction, and direct an Iflue to be tried at Law, 
whether there was ſufficient Common left beyond what was incloſed. 
Decreed Hill. 1697. between Arthington and Fawkes, 2 Vern. 356. 
2 Vern, 301. & 7. . 

5. There was an Agreement for an Incloſure, but all that claim- 

Common were not Parties to it; and although it was inſiſted upon, - 
that to decree the Agreement would be to do a manifeſt Wrong ; 

4 | yet 


— 


104 Common. 


— 


— 


yet the Court decreed it, and ſaid, that if any that had Intereg 
were not Parties to the Agreement, they could not be bound, ang 10 
at no Prejudice; but however, that it ſnould not be in the Power of 
Twe or Three wilful Perſons to oppoſe a publick Good. 1 Chan 
* So where an Agreement was between the Lord and ſome of the 
Tenants to ſtint a Common, it was decreed, though _ by one 
or two humourſome 'Tenants. Trin. 1689. between Delaheere and 
Bedding field, 2 Vern. 103. and there ſaid, that an Agreement 1, 
ſtint was more favoured. than an Agreement to incloſe, | 
7. But in a Caſe where it was not charged in the Bill, that the 
Defendant would be benefitted by the Incloſure, nor charged that 
there was any Agreement for an Incloſure; on a Demurrer, for theſe 
Reaſons, the Bill to compel the only Freeholder in the Manor to 
conſent to an Incloſure, was diſmiſs d. 1 Chan. Rep. 259. 85 
8. A Common which has been incloſed for thirty Vears, ſhall not 
afterwards be thrown open. Hill. 168 1. between Sway and Cump- 
ton. 1 Verne 32. 11 Ire Are 
9. So where there was a Decree for an Incloſure twenty Years 
ſince, to which the Husband agreed; but the Wife having an Eftate 
within the Manor, and her Husband's Agreement not in Strictneſz 
binding her, ſhe would now diſturb the Incloſure; but it being pro- 
ved that ſhe was benefitted by the Incloſure, the Court decreed that 
it ſhould ſtand. Paſch. 1687. between Rothewell and Middrimin, 
1 Fern. 456. . 1 46 Eh 
10. if the Lord of the Manor enfranchiſes a Copyhold with all 
Commons thereunto belonging or appertaining, and afterwards buys 
in all the other Copyholds, and then diſputes the Right of Common 
with the Copyholders he had enfranchiſed, and recovers at Lay; 
(b) Where tho the Common be (5) extinct at Law, yet it ſhall ſubſiſt in Equity, 
—— and the ſame Right of Common as belonged to the Copyhold will be 
fing « Copy- decreed. Hill. 1691. between Fyant and Stuker, 2 Fern. 250. 
all Common thereunto belonging, is an Extinguiſhment at Law. Vid. 2 Cr. 253. Telo. 189. Moor (6), 
1 Brownl. 173, 230. and where a Releaſe of Common in one Acre is an Extinguiſhment of the whole 
Common, or where the Unity of Poſſeſſion of the whole Land makes an Extinguiſhment, vide 4 Rep. 37: 
1 inf. 122. 8 Rep. 136. | 
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CAP. XVII. 
Conditions and Limitations. 


(4) Who are to take Advantage of a Condition, 0z 
will be pꝛejudiced by it. 

(B) Jn what Cafes the Bzeach of a Condition, oꝛ the 
Non-perfozming of a Condition pzecedent b2 ſubſe- 
quent, will be relieved againſt, the Matter reſting 
in Compenſation, „ 

(C) In what Caſes a Gift oz Deviſe, upon Condition 
not to marry without Conſent, ſhall be good and 
binding, 92 void, being only in Terrorem. 


4 


* 


— 


4) Who are to take Advantage of a Condi- 
tion, 02 Will be p2ejudiced by it. 


Fee, provided that if the eldeſt Son die without Iſſue, the 

ſecond Son ſhall within ſix Months after the Death of the 

eldeſt Son, pay 1500/. to a Siſter; or in Default thereof the 

Land to go to the Siſter and her Heirs; and the eldeſt Son dies with- 

out Ifſue, and the Siſter dies within the ſix Months; upon the ſecond 

Son's Refuſing to pay the Money, the Land ſhall go to the Heir, and 

not to the Executor of the Siſter; for to decree otherwiſe, would be 

to deſtroy the known (a) Difference between a Condition and a Li- (4) Words 
mitation, Decreed, with the Aſſiſtance of the two Chief Juſtices, which create 


Irin. 1686. between the Earl of Minchelſea and Wentzyorth, 1 Fern. — — 
402, 430. F. C. | dition, ſo that, 


to the Intent, 
to pay, to the Effect, &e. Co. Lit. 204. Hard 10,11. but as to Words which make « Condition in « Will, 


tho' not in a Deed, vide 10 Co. 46, 41. And there it is held, that if there be expreſs Words of Condi- 
tion annexed to the Eſtate, it cannot be conſtrucd a Limitation, as the Words, Laamdiu, dum modo, 
dum, quouſque, durante, Ec. But this Opinion is now exploded; for tho Words which properly create 
a Condition be uſed; yet if the Eſtate be limited over, it ſhall be a Limitation. 2 Broenl. 6 5, 66. 
1 Roll. Abr. 412. 1 Mod. 86. And per Hale Ch. Baron, There is no other Caſe to warrant the contrary 
Opinion, but that of 10 Cs. 40, and by him it may properly be called a conditional Limitation, 1 Vent. 
199. of which the Heir cannot take Advantage, tho' it may determine the Party's Eſtate without Eu- 
try or Claim, which ſeems to be the chief Difference between à Condition and Limitation. Alſo if 
Lands are deviſed to the Heir at Law, upon Condition that he pay « Sum of Maney, or do any other 
AR; this, on Failure of Performance, ſhall be conſtrued a Limitation, tho* not mentioned for if it 
vere a Condition, no Body could take Advantage of it, the Benefit of Conditions annexed to the Real 
Eſtates belonging to the Heir, as thoſe to the Perſonal de to the Executor. Cre. Eliz, 204. 3 Ce 22, 
Owen 112, 2 Mod, ). 1 Lat. $09. a 9 5 4 
Ee 2 A 


. [ by a Settlement, Lands are limited to the ſecond Son in 


Conditions and Limitations. 


K. 345. 


do, within three Months aſter the Death o 


tiff brought this Bill within three Months after her 
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2. A Man ſeiſed in Fee, deviſed Lands to his Daughter, and her 
Heirs, and his Mind is, That if his Son pay to her 50 J. then his don 


ſhall have Land; the Money was not paid at the Day; the Daughter 


ſold the Land; and it was decreed againſt the Vendee, the Son pay. 
ing the Money, for the Court took it to be but in Nature of a Se. 
riry. Hill zo Car. 2. between Bland and Middleton, 2 Chan. cy, 
But the Reporter being of Opinion, that the Son took but an Eſtate 
for Life, adds a Quære, why a Fee. ſimple ſhould be (as it was) qe. 
creed him, ſeeing thereby he had more Benefit by the not Performing 
the Canditjon, than if he had performed it. 

3- A Man deviſed Lands called & to his younger Son, and deelg. 
red, that if he ſhould any Way be hindered from enjoying them, then 
in Lieu thereof, he ſhould have all the Land at B. A Moiety of the 
Lands called & were evicted from the Deviſec, who thereupon in. 
ſiſted to have the whole Lands at B. but the Court decreed that he 
ſhould have as much of the Lands only at B. as were equal in Value 
to thoſe evicted, Mich. 1684. between Tyle and Tyle, 1 Ferm. 250. 

4. If Legacies are given by Will to four Grandchildren, 
Condition, that as they come of Age, they ſhall releaſe all Clains 
to the Teſtator's Eſtate, this Condition muft be taken 41 buticely 
and ſuch only as refuſe to releaſe ſhall forfeit their Legacies. P 
L. K. 2 Fern. 478. 

5. A Man having Iſſue a Son by the firſt Venter, and two Sons and 
ſix Daughters by a ſecond Wife, ſettles his Eſtate in Queſtion on his 
eldeſt Son by his ſecond Wife in Tail Male, Remainder to his ſe. 
cond Son by his ſecond Wife, and the Heirs Males of his Body; and 
in Default of ſuch Iſſue, to the Son by the firſt Wife; provided, if 
both his Sons by the ſecond Wife died, without Iflue Male; fo that 
the Eſtate came to the eldeſt Son; that then his eldeſt Son, or his 
Heirs, ſhould, within four Months after the Eſtate came to him, or 
them, pay 1000 J. to his Daughters; or in Default, the Truſtees 
therein named to enter and raiſe it: The Son by the ſecond Wife 
entred and ſuffered a Recovery of one Moiety of the Lands, and 
died without Iflue, and the other Son by the ſecond Wife died alſo, 
by which one Moiety of the Land came to the Heir of the eldeſt 
Son by the firſt Wife; and the Moiety thus deſcended was decreed 
liable to the whole of 1000/7. although it was objected that 
the Eſtate never came to the eldeſt Son; and tho' a Moiety came 
to his Heirs, yet as ſo great a Benefit did not accrue to him as was 
intended, he ſhould be only anſwerable in Proportion. Mich. 1698. 
between FHooley and Booth, 2 Fern. 359. 

6. FJ. & having Iſſue three Sons, Malta his eldeſt, Nathaniel bis 
fecond, and Daniel his third; Milliam died in the Life-time of his 
Father, leaving Iflue only a Daughter; afterwards the Father deviſes 
the Eſtate in Queſtion to Aune his Wife for her Life, and after her 
Death to his Son Daniel, and his Heirs; provided that if Natbariei 

put Wife, pay to Daniel, 
his Executors or Adminiſtrators, the Sum of 5004. then the ſaid 
Lands ſhall come to my Son Nathaniel, and his Heirs ; the Wife 
lived ſeveral Years after, and during her Life, Nathaniel died, lea- 
ving the Plaintiff his Heir, and the Wife afterwards dying, the Plan- 


| thy projng 
that upon Payment of the 5004. he might have a Conveyance of the 


Eſtate ; and the principal Point in the Cafe was, whether this — 
| 2 in 
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do be paid by Nabauie / within à limited Time, and be dy- 
any Jpeg td came, Whether his Heir at Law could now, on 
— ment of the Money, make a Title to theſe Lands; for it was a- 
a that he was not Heir at Lay to the Teſtator; and it was in- 
ed upon, that he could not; that this was a Condition pr. cedent, 
ad meerly perſonal in Nathaniel, who had neither Jus in re, nat 
1d rem, and could neither. have devited or releaſed, or extinguiſhed 
this Condition ; and being a bare Poſſidility, and he dying before it 
was performed, his Heir could not make it good; and tho the Word 
Heirs be uſed in the Deviſe ta Nathaniel, yet that is not deſigned to 
give them any Eſtate originally, but to denote the Quantity of the 
Eſiate which Nathaniel was to take; and far this were cited Law- 
pet's Caſe, 10 Cv. and Bret and Rigden Ss; Phu. Am. On the other 
Side it Was inſiſted; that this was like the common Caſe, Cp: Lit. 
105, 219. l. where a Feoffment is made; on Condition that the 
Feoffor ſhall, before ſuch a Day, Gc. there if the Feoffor die before 
the Day, his Heir may 2 the Condition, for the Reaſons there 
mentioned; and that it ſo at Law, it ſhould ſtill be conſtrued 
more liberally in Equity, where the Letter of a Condition is not ala 
ways required to be wy performed; and for this was cited 
i Chan. Ca. 89. Bertie and Falllaud, 3 Chav. Ca, That the Poſſibi- 
liry of performing this Condition was an Intereſt or Right, or Hin- 
tilla Juris, which veſted in Nathaniel himſelf; that he ſurviyed the 
Teſtator; and therefore this differed from Hrett and Rigdens Calc, 
Phar. Co. 110, that conſequently ſuch Right, Paſſibility or Intereſt, 
deſcended to his Heir, and might be performed by him; as before the 
Statute de donuts, the Poſſibility of Reverter deſcended to the Heir 
the Donor; and for this were cited Parfoy verſus Rogers, 3 
Cro. Car. 358. Ou. Far. 591. 8 C. Mantherp Manging's Caſe, and 
others; the Cauſe being firſt heard by the Maſter of the Ralle, was 
thought by him a Matter of great Difficulty, and therefore he ap- 
pointed the Counſel to ſpeak ta it when the Court was full. Af- 
terwards it was deereed by my Lord Chancellor, with the Aſſiſtance 
of the Maſter of the Rolls, for the Plaintiff, on Lirr. St. 334, 335. 
And my Lord Chancellor ſaid, that tho a Condition, in Strifineſs 
o Law was not deviſable, yet ſince the Statute of Uſes, the Deviſce 
may take Benefit of it by an equitable Conſtruction, g. and that 
Nathaniel might have releaſed or extinguiſhed this Condition. Mich. 
5 Geo. between Marks and Marks. W 


(3) In what Caſes the Beach of a Condition, 

02 the not Perfoꝛming a Condition pꝛetedent 
02 ſubſequent, Will be relieved againft, the 
Patter reſting in Compenſation, " "ak ad 236. 


1. JF 4. conveys Lands to P. Oc. and their Heirs, upon Truſt, 
that if C. the Son of 4. within fix Months after the Death of 

4. ſhould ſecure to Truſtees 500 J. for the yaunger Children of C. 
then after ſuch Security given, to convey to C. and his Heirs, and 
wy the Ph. for r in Truſt for the eldeſt Son 
and in t of ſuc ity to convey to ſuch eldeſt Son 
and his Heirs if C. dies befdre any ſuch Security given; yet 2 
| = Condition 
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4) condi- Condition (a) precedent being only in Nature of a Penalty, the! 
— — tent of the Truſt ſhall be regarded, which was to ſecure 500 / C th 
— younger Children. Trin. 19 Car. 2. between Wallis and Crimes, 


nexed to E- 1 Chan. Ca. 89. 1 Mod. 305. S. C. cited. 


d ” © . 44 
—5 5 be punQuaily performed before the Eſtate can veſt. A Condition ſubſequent is when the 


tate is executed; but the Continuance of ſuch Eftate dependeth on the Breach or Performa 
3 tho' this Diſtinction is often mentioned in Courts of Equity, yet the prevailing. - 
ſtinQion is to relieve againſt Conditions, where Compenſation can be made, whether they be proce 
dent or ſubſequent, as appears by this and ſeveral other Caſes. 


2. The Teſtator deviſed his Eſtate to the Defendants in Truſt, for 
the Uſe and Benefit of the Plaintiff, but declared his Will to be 
that the Plaintiff ſhould have no Benefit of the Deviſe, unleſs the 
Plaintiff's Father ſhould ſettle on the Plaintiff two full Thirds of 
the Eſtate ſettled on the Father on his Marriage; and in Default 
thereof rhe Eftate to the Defendants ; the Father made no Settle. 
ment on the Plaintiff, but deviſed all his Eſtate to him for Life, but 
ſubject to the Payment of Debts; it was admitted, and fo adjudged 
by the Court, that this Eſtate was executed in the Plaintiff by the 
Statute of Uſes, and conſequently that this is a Condition ſubſe. 
quent ; yet the Court declared, that though Conditions ſubſequent, 
which are to deveſt an Eſtate, need not 'be literally ormed; yet 
even in ſuch Caſe, if the Party cannot be compenſated in Damages, it 
would be againſt Conſcience to relieve, and therefore ordered the Ma- 
ſter to examine the Value of the Eſtate deviſed, and the Amount of 
the Debts which that Eſtate was charged with, and to report to the 
Court, whether after Debts paid, there would be two full Thirds 
of the Father's Eſtate which was ſettled on him in Marriage, left 
to the Plaintiff; and upon a Rehearing would not vary the former 
Order; declaring that the Difference was, whether this Caſe lay in 
Compenſation, or not; and if a Compenſation was made, he would 
relieve againſt the Breach of the Condition; but in Caſe a ſufficient 
Compenſation was not made, he would then conſider farther of it, 
Paſch. 1683. between Popham and Bampfield, 1 Vern. 79, 167. K. 
2 Vern. 222. F. C cited as a Caſe in which there was Relief. 2 Yer, 
338. F. C. cited as a Condition which was relieved againſt. 

3. If a Feme Covert, having Power by Will to deviſe Lands, de- 
viſes them to her Executors to pay 500 J. out of them to her Son; 
provided that if the Father gives not a ſufficient Releaſe of certain 
Goods to her Executors, that then the Deviſe of the 500 J. ſhould 
be void, and go to the Executors; and after her Death a Releaſe is 
tendred to the Father, and he refuſes; yet upon making the Releaſe 
afterwards, the Money ſhall be paid to the Son; for it was ſaid to be 
the ſtanding Rule of the Court, that a Forfeiture ſhould not bind 
where a Thing may be done after, or a Compenſation made for it, as 
where the Condition is to pay Money, (5c. and though it is general- 
ly binding where there is a Deviſe over; yet here it being ro goto 
the Executors, it is no more than the Law implies. Betwcen Cage 
and Ruſſel, 2 Vent. 352. | | : 

4. If a Man deviſes Lands to J. & upon Condition to pay 20000, 
to his Heir at Law, eig. 1000 J. per Ann. for the Firſt ſæteen Years, 
and 2000 J. per Ann. after, till the Whole ſhould be paid, and the 
Heir enters for the Non-payment of one of the 1000 /. per Arn. J. & 
ſhall be relieved upon Payment of the 1000 L together with * 

; 3 f | a | | - om 
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ime it became payable, without any Deduction for Taxes, 
gen TG *. | 2 they — give Satisfaction or 
Compenſation for the Breach of a Condition, they can relieve. Mich. 
6 Hun. between Grunſton and Lord Bruce, 1 Salk, 156. 2 Fern. 

e C rs bo 1 

3 5 having three Daughters, deviſes Lands to his Eldeſt, 
1 5 Condition, that ſhe, within ſix Months after his Death, pay 
TS Sums to her two other Siſters; and if ſhe failed, then he de- 
\iſed the Land to his ſecond Daughter on the like Condition, c. 
he Court may inlarge the Time for Payment, though the Premiſſes 
are deviſed over; and in all Caſes that lie in Compenſation, the 
Court may diſpenſe with the Time, tho even in Caſe of a Condi- 
tion precedent. Paſch. 1691. between Woodman and Blake, 2 Vern. 
122. Note the following Caſe, which ſeems to be between the ſame 
Parties, is otherwiſe ſtated. _ | 

5. One ſeiſed in Fee of Lands of 10000 J. Value, ſettles it ſo, that 
in Caſe his eldeſt Daughter, within ſix Months after his Death, ſhould 
pay 6000 / to the Uſe of his other four Daughters, then the Eldeſt to 
have the Land; but if ſhe fail'd in Payment, then the ſecond to have 
the like Privilege; the ſix Months paſt without Payment; and the 
eldeſt Daughter having aſſign'd over her Intereſt to one to whom 
ſhe was indebted, by which the Eſtate was to go out of the Family, 
contrary to the Intention of the Donor ; the Court took Time to con- 
lider, whether they could retrieve in this Caſe, or not. Between 
Madman and Blake, 2 Fern. 166. 

7. If the Father makes a voluntary Settlement on his eldeſt Son 
in Tail Male, Remainder to a ſecond Son, (5c. in which is a Pro- 
viſo, that if the Eldeſt did not pay the Second 600/. at his Age of 
twenty-one Years, that then the Eſtate of the Eldeſt ſhould, in Law 
and Equity, ceaſe ; and the Father afterward» marries a ſecond Wife, 
and by Deed, taking Notice of the former Settlement, and that the 
Son had not paid the Money, conveys the ſame Lands to the Uſe of 
his Children by his laſt Wife; the eldeſt Son ſhall not be reliev'd, 
the Conveyance being partly voluntary, and the Condition ſpecial, 
that his Eſtate ſhould ceaſe in Law and Equity. Paſch. 1687. be- 
tween Longdale and Longdale, 1 Vern. 456. and the Son's Bill diſ- 
milled accordingly ; and the rather, for that the Son had ſet up a 
Leaſe againſt his Father, which was obtain'd by Surprize ; and the 
+ in Law was defective, and amounted only to a Declaration of 

ruſt, | 
8. But where one deviſed his Lands to his Kinſman, paying a 
Thouſand Pounds a-piece to his two Daughters, who were his Heirs 
at Law, and J. &. made Default, and the Daughters recover- 
ed in Ejectment; yet J. 8. was reliev'd on Payment of Principal, 
Intereſt and Coſts; tho' it was inſiſted, that this was to the Diſinhe- 
ron ot the Heir, and in Favour of a voluntary Deviſee. Mich. 1699. 
between Barnardifton and Fane, 2 Vern. 366. 

9. A Man deviſed to each of his Daughters 20000 /. payable at 
the Age of Twenty-five Years ; but if they, or either of them married 
before the Age of Sixteen, or if the Marriage were without the Con- 
ſent of their Mother and Truſtees, then they ſhould loſe roo. of 
the Portion, which ſhould go to his other Children ; one of them 
married before the Age of Sixteen, and tho' it was with the Conſent 
of all the Parties, yet my Lord K _— held, that both the Terms of 

Pp the 
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the Condition ought to have been obſerved. L. Satrsbury's C 
Vent. 365. but Vid. 2 Fern. 223. & C. Reported, where it is ſaid, th, 
the Father treated with the Lord Salisbury about the Marriag, 
though he died before it was had: and there the Decree is quite — 
trary: And with this laſt Reſolution agrees Skin. Rep. 285. K 
10. A. deviſed his Lands to Truſtees for three Years, and if within 
the three Years there happened a Marriage between GC. who was 2 
diſtant Relation, and of the ſame Blood; and JF. his Niece and Hei 
at Law then to V. for Life, Remainder to her firſt Son, Gr. in Tai 
Male by G. to be begotten: But if the Marriage ſhould not tale 
Effe& within the three Years, or if the Marriage ſhould be before 
the Years of Conſent, and not ratify'd when of competent Age, then 
to E. in Tail, who was likewiſe a remote Relation of the Teſtator 
but not of the ſame Blood. The Marriage between G. and JF. did 
not take Effect within the three Years, though ſeveral Propoſals were 
within the Time made by her Friends to his Guardians, but not a0. 
cepted by them; and though ſhe herſelf had preſſed the Match 2 
far as the Modeſty of her Sex would permit. She afterwards mar. 
ried the Plaintiff, and by her Bill, prayed the Benefit of the Deviſe 
the Condition being anſwered by her to what ſhe was capable cf 
doing, having married a Perſon, as was urged, equal in Circumſtan- 
s, Cc. to G. but her Bill was diſmiſſed, by the Advice of Hh 
and Treby, Ch. Fuflices. Hill. 9 V. z. between Bertie and Lord 
Faulkland, 3 Chan. Ca. 129. 1 Salk. 231. S. C. where it is ſaid that 
the Decree was reverſed in the Houſe of Lords. 2 Fern. 333. & 
where it is ſaid, that the Matter was ended there by Compromiſe, 


(C) In what Caſes a Gift oꝛ De viſe, upon Con⸗ 
dition not to Marry without Conſent, ſhall 
be good and binding, o2 void, being only in 


Sd (las 1mm (is. Terrorem. 


1. F there be a Portion of 8c00/. given to a Woman, provided 
ſhe marries not without the Conſent of A. and that, if ſhe 
marries without his Conſent, ſhe ſhall have but 100 J. per Aun. yet 
if ſhe marries without his Conſent, ſhe ſhall be reliev'd, for the Pro- 
viſo is in Terrorem only. Trin. 15 Car. 2. between Sir Hen. Hel- 
laſis and his Wife, and Sir Vill. Ermin, 1 Chan. Ca. 22. 2 Chor. 
Rep. 23. S. P. 1 Fern. 20. §. P. per L. Chancellor, Nel. Chan. 
Rep. 145. &. P. decreed, 2 Fern. 293. S. P. 
2. But it was ſaid, that if the Portion upon ſuch Marriage had 
A Deviſe been limited over to another, it had been * otherwiſe. 1 Chan. 
upon COndh- Cz. 22. 2 Chan. Rep. 95. F. P. decreed ; 2 Vern. 357. KP. de- 


tion not to 


marry at all, creed, and the Diſtinction taken at ſupra. 


or not to 


marry a Perſon of ſuch a Profeſſion or Calling, is void by our Law, whether there be a Limitation 
over or not; but if it were upon Condition not to marry a Papift, or a certain Perſon by Name, it 
may be good. 1 Vern. 20. But by the Civil Law, a Gift or Deviſe upon Condition not to marry 
without Conſent is void, though there be a Limitation over; for the Maxim there is Matrimonium eſe 
Liberum ; per Hale C. F. | 


3. If by Leaſe goool. is ſecured for a Feme Sole, in Caſe ſhe 
marries not contrary to the Liking of 4. and if ſhe doth, then for 
fuch Perſon as 4. ſhall nominate ; and for Want of fuch Nomina- 
tion, for A. and ſhe marries without the Conſent of 4. yet he * 

4 | no 
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not diſpoſe of the Leaſe otherwiſe than for her Benefit. Mich. 16. 
(ar. 2. between Fleming and Waldgrave, 1 Chan. Ca. 58. 2 Fern. 

& cited, where it is ſaid, that there may be a Difference be- 
on 2 Condition that ſhe ſhall not marry without Conſent, and 
where it is that ſhe ſhall not marry againſt Conſent. 

4. If 4. deviſes a Meſſuage, Oc. to B. his Wife for Life, Re- 
mainder to C. his Grand-Daughter in Tail, upon Condition that C. 
marries with the Conſent of his Wife, and D. and E. or the major 

of them; and if ſhe marries without their Conſent, or dies 
without Iſſue, deviſes the ſame to F. and her Heirs; and after C. 
ſteals away, and is married without the Conſent of any of them; and 
all of them, as ſoon as they heard of it, proteſt againſt the Mar- 
nage, but afterwards conſent to it; and then B. dies, and D. and 
E. ſwear that they do not know but that if their Conſents had 
deen asked before, there might have been ſuch Reaſons given that 
they might have aſſented; yet C. ſhall not be relieved in Equity, for 
the ſubſequent Aſſent cannot deveſt the Eſtate which was before veſt- 
ed in FE. And there ſhall be no collateral Averment that it was 
intended only in Terrorem. Between Fry and Porter, 1 Chan. Ca. 138. 
Upon the firſt . a decretal Order was made by the Maſter of 
the Rolls, that ſhe ſhould be relieved, but upon a Re-hearing by 
the L. Keeper, aſſiſted by the three Chiefs, her Bill was by their unani- 
mous Opinion diſmiſſed. 1 Mog.-300. & C. 2 Chan. Rep. 26. & C. 

5. A. by Will gives his Grand-Daughter 200 J. on Condition ſhe 
continued with his Executors till ſhe was Twenty-one; but if ſhe 
was taken from them by her Father, (who was a Papiſt) or married 
againſt the Conſent of his Executors, then he gave her but 10/. The 
Daughter was placed by the Executors with a Clergyman, who, be- 
fore ſhe was Twenty-one, with Conſent of one of the Executors, 
permitted her to make a Viſit to her Father; and he took that Oppor- 
tunity to marry her to a Papiſt, and ſhe was decreed the Legacy at 
the Rolls; but upon a Re-hearing, the L. Keeper held that ſhe ſhould 
have but the 10/. only: And he ſaid, that in this Caſe there was no 
Difterence between a Condition that ſhe ſhall not marry without 
Conſent, and that ſhe ſhall not marry againſt Confent. Hill. 1706. 
between Creagh and Wilſon, 2 Vern. 572. Owere, whether there 
was any Limitation over. 

6. Lands were ſettled in Truſt for raifing Portions for Daughters, 
payable upon their Marriages, with the Conſent of Truſtees; but if 
they married without ſuch Conſent, then to remain over to another, 
Cc. The Daughters were old, and never intended to marry, but to 
lay out their Portions in a Purchaſe of Annuities for their Lives; and 
it was held that they ſhould have their Portions immediately, upon 
giving Security to indempnify againſt the Perſons to whom the Por- 
tions were deviſed over: Decreed 25 Car. 2. between Needham and 
Vernon, Nel. Chan. Rep. 62. 2 Vern. 452. F. P. decreed upon gi- 
ving Security to refund, if the Condition ſhould be broken, though 
no Mention made that the Daughters did not intend to marry. 

7. 4. deviſed 300/. to B. her Daughter, and that if ſhe married 
under Twenty-one, without Conſent of the Executors or major Part 
of them, the Legacy to go to the Children of her Siſter, the Wife 
of C. and made C and two others Executors; B. being at the Houſe 
of C. there marries his Son by a former Wife with his Privity, being 
under Twenty-one, B. and her Husband bring a Bill for the Legacy, 

C. in 
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C. in Favour of his other Children, inſiſts that the Legacy is for. 
feited. The other Executors confeſſed they had Notice of the Court. 
ſhip, and did not contradict or diſapprove of it; and the 300 / Was 
decreed the Plaintiffs, there being at leaſt a tacit Conſent. Hill 
1706. between Meſgrett and Meſgrett, 2 Fern. 580. DI 

8. If the Father deviſes Lands in Truſt to permit his Daughter 
to receive the Rents until her Marriage, or Death, and in Cafe ſj. 
marry with the Conſent of Truſtees, then to convey the Premille; 
to her and her Heirs; but if ſhe died before Marriage, or married 
without ſuch Conſent, then to convey to other Perſons. The Daugh- 
ter afterwards . marries with the Conſent of her Father, who ſeg; 
Part of the Lands on her and her Husband, and dies, this Settle. 
ment ſhall be no Revocation of the Will as to the Deviſe of the 
other Lands to her; and by the Father's conſenting in his Life-tin« 
the Condition is diſpenſed with. Mich. 1716. between Clerk and 
Berkeley, 2 Vern. 720. | 

9. 4. deviſed to his Daughter M. the Plaintiff, 100/. to be paid by 
his Executors upon her Day of Marriage, or Age of 'Twenty-fye - 
Years, which ſhould firſt happen, upon Condition that ſhe ſhould 
marry with the Conſent of ſuch and ſuch Perſons; and if ſhe mar. 
ried without their Conſent, then to have 50 L only, and no more; 
and gave the Reſidue of his perſonal Eſtate to the Defendants. .. 
married the Plaintiff, without ſuch ,Conſent, before ſhe was 'Twenty- 
one: And it was held by the Maſter of the Ro//s, that this was 
more than a Clauſe in Terrorem, and that the Deviſe of the Surplus 
of the perſonal Eſtate, was a Deviſe over of the 50 J. on M. s Diſ- 
obedience. Mich. 1699. between Amos and Horner. 

10. The Defendant's Father deviſed to him, who was his Heir at 
Law, all his Lands, (5c. (except ſuch and ſuch Parts) charged with 
the Sum of 2500/. to his Daughter (ſince married to the Plaintiff) 
at her Age of Twenty- one Years, or Marriage, which ſhould firlt 
happen, and deviſed the excepted Lands in Truſt to be fold for the 
Payment of his Debts: Provided that if his ſaid Daughter ſhould - 
marry in the Life-time of her Mother without her Conſent firſt had 
in Writing, then 500 J. Part of the ſaid 2500 J. ſhould ceaſe, and 
ſhould be applied towards Payment of his Debts charged on the ſaid 
excepted Lands; and appoints his Wife to be Guardian of his faid 
Daughter, and makes her Executrix, and dies: 'The Daughter attains 
her Age of Twenty-one Years, and without the Conſent or Privity 
of her Mother inter-marries with the Plaintiff, who was a Gentle- 
man of ſome Eſtate, and called to the Bar, but had made no Set- 
tlement or Proviſion for his Wife; and therefore the Defendant, the 
Heir at Law, refuſed to raiſe or pay any Part of his Siſter's Portion; 
and inſiſts likewiſe, that by her Marriage without her Mother's Con- 
ſent, 500 J. Part of her Fortune, was become forfeited : Whereupon 
the Plaintiffs brought their Bill to have the whole Portion raiſed by 
Sale of the Lands charged therewith. Per L. Keeper : This is a Por- 
tion to be raiſed out of Lands, and therefore to be conſidered as 
Land; and though it be to go towards Payment of Debts on Breach 
of the Condition, and there appear One hundred and twenty Credi- 
tors concerned, yet none that are in Danger of loſing their Devts; 
and it is then to be conſidered as it ſtands upon the Condition itſelf; 
and therefore the Plaintiff muſt have her whole Portion; for the 
Teſtator has appointed two Periods of Time to intitle her to it, 912: 

&t Marriage, 
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Marriage, or the Age of Twenty-one: And as ſhe has attained that 


Age, it becomes a veſted and ſettled Intereſt in her not to be deveſted 
TT, Marriage without the Conſent of the Mother; for that Conſent 
4 of in any Reaſon be carried farther than during her Minority. 


Hill, 1712. between King and Withers. 


— — S — 


C A P. XVIIL 
Contribution and Average, 


(4) Contribution and Average in what Caſes, 
(B) Jn what P2opoztion, 


| 


(4) Contribution and Average in what Caſes. 


terwards ſelleth them by Parcels to divers Perſons, and the 
Grantee-of the Rent-charge will from Time to Time levy the 
whole Rent upon one of the Purchaſers only, he ſhall be 
caſed in Equity by a Contribution from the Reſt of the Purchaſers. 


Cary 3. 


. I a Man grants a Rent- charge out of all his Lands, and af- 


other to contribute. Toth. $9. 


3. If the Collector of Fifteenths levies all the Tax within one 


Town-ſhip, upon one Inhabitant, he ſhall have the Aid of the Court 
of Exchequer to make the others contributary. Lane 65. 

4. If Tenant in Fee mortgages his Eſtate, or charges it with a 
Sum of Money, and after deviſes it to one for Life, Remainder to 
another in Fee, Equity will compel the Tenant for Life to bear his 
Proportion of the Mortgage or Charge, that all may not fall on the 
Remainder Man: Decreed Hill. 25 Car. 2. between Hays and Hays, 
1 Chan, Ca. 223. | 


Gag 5. So 


2, One Executor, who pays Debts and Legacies, may compel the 


— | as ran PR 3 | E I ener rg 
Contribution and Average. 

5. So if it be a Rent-charge, Equity will make the Tenant for Lit 

pay the Arrears. 1 Chan. Ca. 223. per Cariam. | 

6. A. on his Marriage agrees to ſettle Lands for the Benefit of hi 
Wife and their Ifſue, and afterwards aliens Part of thoſe 7 11, 
and my L. Nottingham decreed that the Jointreſs ſhould have 4, 
Deficiency of her Jointure made good out of the Inheritance of th, 
Lands remaining unſold: But that Decree was reverſed by 7ef;;;,, 
IL. C. who held, that where the Jointreſs and Iſſue claim by the fan, 
Settlement, they ſhall contribute proportionably in the Diſcharge 
any prior Incumbrance on the Eſtate. Fill. 1686. between Carpenter 
and Carpenter, 1 Vern. 440. | | | 

7. If A. deviſes his real Eſtate to his Son for Life, Remainder t, 
his firſt Son, Oc. in Tail, with Remainders over, and deviſes ſpeci- 
fically a Leaſehold Eſtate to his Daughter, and dies, not leaving ay. 
ſets to pay Debts, whith'effected as well his real, as perſonal Efae 
the Son and Daughter ſhall contribute in Proportion in paying the 
Debts, each Eſtate being liable at Law, and the Teſtator's Intention 
equal between them both: Decreed Hill. 1717. between Short and 
Long, 2 Vern. 756. | 

1 Who is 8 Widower, ſettles Lands to raiſe 100 / 4 
Year for his eldeſt Son, and 100 /. apiece for his younger Children, 
and afterwards he marries again, and has Children by his ſecond Wie; 
the Children by the ſecond Wife ſhall be equally intitled with the 
other younger Children; and though the Portions of the younger 
Children are by the Settlement to be paid according to their Senioriy, 
yet in Caſe of a Deficiency, they ſhall be paid in Average: Decrecd 
Mich. 1. Fac. 2. between Brathwatt and Brathwait, 1 Vern. ;14, 

9. One Surety may compel another in Equity to contribute towards 
Payment of a Debt for which they were jointly bound. Toth. 41, 
1 Chan. Rep. 34. F. P. 

10. If three are bound as Sureties in Recognizance, and cne of the 
Sureties is ſued at Law,. and the other Surety, together with the Prin- 
cipal, happens to be inſolvent, he who. is ſued may compel the other 
Surety to contribute a * 1 Chau: Ca. 246. 1 Chan. Rep. 116. 
. P. 1 Chan. Rep. 150. & P. N 

11. If you ſue in Chancery the Executor of one Obligor to diſ- 
(% Though Cover Aſſets, you muſt make all the Obligors (a) Parties, that the 
Co-obligors Charge may be equal. 2 Feut. 348. but a Quere is put, Whether 
are intitle you may not ſue the Principal, and leave out them which are bound 
bution, yet only as Sureties. 

— for the Obliges to waks fem all Parties 

12. But it is held clearly, that if a — be had at Law 
againſt one Obligor, you may ſue the or of him alone to 
diſcover Aſſets, becauſe the Bond is drowned in the Judgment, 
3 Jem. 348. | 

13. The Plaintiff being one of the Owners of a Ship, loaded on Board | 
her 210 Tuns of Oil, and the Defendant loaded on Board her 80 
Bales of Silk, upon a Freight, by Contract, both to be delivered at 
London ; the Ship was purſued by Enemies, and forced into an Har. 
bour, &c. and the Maſter ordered the Silk on Shore, being the wolt 
valuable Commodity (though they lay under the Oils, and took up 4 
great deal of Time to get at them.) The Ship and Oils were after- 


wards taken, and the Owner of the Oils brought his Bill to have 
3 Contribution 
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Contribution from the Owner of the Silk; and although it was admit- 
1 that, if Goods were thrown over- board in Streſs of Weather, or 
te Danger, or juſt fear of Enemies, in Order to ſave the Ship and the 
* of the Cargo, that which is ſaved ſhall contribute to a Reparation 
of that which is loſt; and the Owners of the Ship ſhall be Contribu- 
tors in Proportion; but in this Caſe the Loſs of the Oils did not ſave 
the Silks, neither did the ſaving the Silks loſe the Oils: And the Bill 
vas diſmiſſed accordingly ; which Diſmiſſion was confirmed in th 
Houſe of Lords. Suu. P. C. 18, 19. x 

14. If one makes a Leaſe, and the Leſſee covenants to pay the 
Rent, and to repair the Premiſſes, ©c. and the Leſſee makes 100 
Under-Leſſecs, and the Rent is behind, and the Premiſſes out of 
Repair, and the original Leaſe is avoided for Non-payment of Rent ; 
and ſome of the Under-Leſſees bring a Bill to be relieved againſt the 
Forfeiture; though Equity will not apportion the head Landlord's 
Rent; but the Under-Leſlees, who are Plaintiffs, muſt pay the whole 
Rent in Arrear, and repair all the Houſes; yet they may compel the 
other Under-Leſſees to contribute in Proportion. Trin. 168 . be- 
tween Meller and Smith, 2 Fern. 103. 

15. A Man deviſed a Rent- charge of 104. per Auu. to A. iſſuable 
out of Black Acre, with a Clauſe, that if it ſhould be behind, it 
ſhould be lawful for him to enter, and hold till he was ſatisfied; and 
by the ſame Will deviſed a like Rent-charge of 10/. per Ann. to B. 
illuable out of the ſame Land, with like Clauſe of Entry, (5c. the Land 
was not of ſufficient Value to anſwer both the Rents; and they were 
both in Arrear, and bath Deviſes had brought ſeveral Ejectments, 
aud had recovered ; and the Defendant being in Poſſeſſion, the other 
Grantee brought his Bill to have an Account of the Profits, and that 
one Moiety might be applied to ſatisfy the Arrears of his 10/. 

Aut. * it was decreed accordingly. il. 1697. between Eure 
and Eure. | 

16. On a Marriage Treaty between the Defendants, 3000 ,. be- 
ing the Wife's Fortune, and 3000/. more added to it by Milliam 
Chambers, Father of the Defendant Jobn, were inveſted in Lottery 
Annuities, in the Name of Truſtees; and thereupon by Indenture, 
18 Zuly 1718. previous to the Marriage, reciting that 60004 was 
ſo inveſted in Lottery. Annuities, it was agreed that the ſame ſhould 
be turned into Money, and laid out in a Purchaſe of Lands to be 
ſettled to the Uſe of the Defendant Fobn- for Life, then to Truſtees 
during his Life to ſupport, &c. then to- Ei xaletb the intended Wife 
for her Life, with Remainder to Truſtees for Two hundred Years, 
Remainder to the firſt. and other Sons ſucceſſively in Tail Male, 
with Remaiader to Milliam Chambers in Fee: And it was thereby 
declared, that the Two hundred Years Term was iu Truſt, that in 
Caſe the Defendant Zobn ſhould haue a Son, and one or more other 
Children, then the Truſtees, after the Death of Jahn and Eliza- 
beth, ſhould by Martgage or Sale, raiſe for. younger Children, if 
mare than one, 2000 4. between them, and Intereſt at 5 L. per Cent. 
fer Aun. for their Maintenance; and that till ſuch Purchaſe, the 
Truſtees, with the Conſent of Jobn and Elizabeth, ſhould let the 
6000 /. continue in Annuities, and pay the Intereſt to ſuch Perſons as 
would be intitled to the Lands, and the Truſtees not to be -anſwer- 
able for more than they received, or for each other. And by the ſaid 
lndenture, Milliam Chambers covenanted, in Conſideration of the ſaid 
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Marriage, to ſettle ſeveral Lands therein particularly mentioned 
to the Uſe of himſelf for Life; then to Jahn Chambers in Tal 
Male, with Remainder to himſelf in Fee. The Marriage took Eſſeg 
the 6000 J. was not laid out in a Purchaſe, but in the Year 15 20. b. 
Conſent of Jobn and Elizabeth, and the Truſtees, being in Lat. 
tery Annuities, was ſubſcribed into the SH. Sea Company, whereby 
a Loſs of about 3000 J. happened. William Chambers was dead, ha. 
ving made no Settlement of the Lands, ſpecitically agreed to be ſettled, 
which therefore were deſcended to the Defendant Zohn, his Son, in 
Fee; the Defendants had Iſſue the Plaintiff, their only Son, and 
four Daughters, who were likewiſe Defendants: And this Bill Was 
brought to have the Remainder of the 6000 /. laid out in a Purchaſe, 
and ſettled purſuant to the Uſes before-mentioned; and the rj 
Queſtion was, on whom the Loſs of the Money ſubſcribed into the 
South-Sea Company ſhould fall; and as to that, it was agreed on 
all Hands, that the 'Truſtees having ſubſcribed the Lottery Annuities 
into the South-Sea Company, by Conſent of the Defendants Joby 
and Elizabeth, were indemnified therein, not only by the Terms and 
Covenants in the Settlement, but alſo by the Act of Parliament 
made in the Year 1720. wherein every one's Conſent was involved; 
and whereby Truſtees were generally impowered to ſubſcribe Order 
and Annuities, Oc. And therefore it was argued for the Defendants, 
the Daughters, that the Loſs ſhould fall wholly on the Son; that 
Lands were of an uncertain Value; and if Lands had been pur. 
chaſed, and they had afterwards increaſed never ſo much in Value, 
by diſcovering of Mines, or otherwiſe, that the Plaintiff, the Son, 
would have had the whole Benefit thereof, without any Increaſe to 
the Daughters of their Portions: That in Equity, an Agreement 
to purchaſe is conſidered, as if a Purchaſe were actually made; and 
there the Loſs ought to fall on the Plaintiff, and the rather, for that 
if the Stock itſelf had riſen never ſo high, as it was expected it 
would, and did riſe to a very great Price, the Daughters could only 
have their 2000 J and therefore as the Plaintiff was intitled to all 
the Advantage in Caſe of a Riſe, it was reaſonable he ſhould bear 
the Loſs now that a Fall had happened; and therefore the Daugh- 
ters ought not to be contributary to this Loſs: But on the other 
Side it was argued and decreed, that the Loſs ſhould fall in Pro- 
portion on the Daughters, as well as the Son; that the Parties had 
an equal Regard to the Son, as well as the Daughters; that the Son 
was to ſuſtain the Name of the Family, and was to take firſt, and 
more immediately than the Daughters, whoſe Portions came after- 
wards, by Way of Charge only on the Eſtate; that the Conſtruc- 
tion contended for was to overthrow one Part of the Settlement ; and 
that if the Loſs had been a little more, the Daughters muſt have had 
all, and the Sons nothing; that the Parties have aſcertained the Pro- 
portion each were to have: And this is the Meaſure the Court ought 
to guide themſelves by; and accordingly ſent it to a Maſter to take 
the Account, and to proportion the Loſs between the Parties. Paſch. 
1730. between Chambers and Chambers. 
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„Ir a Mortgagee deviſes the mortgaged Lands to A. for Life, Re- 
1 mainder to B. in Fee, and the Mortgagor redeems the Lands, 4. 
ſhall have one Third, and B. two Thirds of the Mortgage Money; 
and this per Lord Chancellor is the ordinary Rule of the Court in 
ſuch 2 Mich. 168 2. between Brent and Beſt, 1 Fern. 70. 

+. So if one deviſes Lands which are in Mortgage to 4. for Life, 
Remainder to B. in Fee, A. ſhall contribute one Third towards*the 
Diſcharge of the Mortgage: Decreed 1 Char. Ca. 271. Nel. Chan; 

h Os: >" ; 

* — if Lands in Mortgage are deviſed to 4. for Life, Remainder 
o B. in Fee, and 4. takes an Aſſignment of this Mortgage in a 
Truſtee's Name, though B. might have compelled A. to contribute 
one Third towards Payment of the Mortgage, in Reſpect of his E- 
tate for Liſe; yet if 4. be dead, and the Bill is brought againſt his 
Fxecutor, he ſhall be obliged to contribute only in Proportion to the 
Time that A. his Teſtator enjoyed it: Decreed Trim. 1686. between 
chat and Battaſon, 1 Ver Nl. 404. ; 

4. A. deviſed to B. for Life, and after, one third Part of the Rever- 
fon to each of his three Siſters reſpectively, and her Heirs: The Siſters 
brought a Bill for Diſcovery of Incumbrances on the Eſtate; and to 
compel the Defendant, Tenant for Life, to bear his Share and Pro- 
portion thereof, alledging, that their Reverſion would be of little 
Benefit to them if the Debt were ſuffered to increaſe by Non-Pay- 
ment of Intereſt, &'c. and charged, that the Defendant had cut 
down Timber, for which he ought to be accountable: The Court 
decreed the Defendant to pay 7 Parts in five of the Debts, and 
the Plaintiffs the Reverſioners the other remainnig three Fifrhs, 
and the Defendant to account for the Timber; and what was raiſed 
by it, to be taken as ſo much in Part of what the Reverſioners 
were to pay. Paſch. 1692. between Humphreys and Hales, 2 Fern. 
267. | 
A If by a Settlement two Eſtates, the one in Norfolk, and the 
other in Sul, are ſubjected to the raiſing a Portion of 2000 J. for 
a Daughter, by a Term of a hundred Years, commencing after the 
Deceaſe of two ſeveral Lives; the one upon Sg Eſtate, and the 
other on the Norfolk Eſtate; and the Life on the Soll Eſtate falls, 
and the Daughter brings her Bill for the 2000/. and J. & to whom 
that Eſtate was come, pays the 2000 J. And afterwards the Life on 
the Norfolk Eſtate falls, by which the Fee- ſunple thereof deſcends on 
the Daughter. J. S. who paid the 2000 J. ſhall have Contribution 
out of the Norfo/k Eſtate in Proportion to its Value, only the Suffolk 
Eſtate ſhall be valued as an Eſtate in Poſſeſſion, and the Norfolk E- 
ſtate, as an Eſtate in Rever/ion: Decreed Hill. 1697. between Hen- 
ningham and Henningham, 2 Vern. 3 5 5+ 


H &- CAP. 


118 


C A P. XIX. 
JCiaoypyhold. 


(A) Concerning the Power of Chancery over Copyhodd 
Eſtates, the Acts of Lozds and Tenants, and in what 
Caſes it has been exerted, 

(B) Jn what Caſes a defective Surrender, oz the Want 
of it, will be ſupplied in Equity. 


(A) Concerning the Power of Chancery over 
Copyhold Eſtates, the Acts of Toꝛds and 
Tenants, and in What Caſes it has been 
exerted, 


1. TF the Lord will turn out his Copyholder, who payeth his 

Cuſtoms and Services, or will not admit him to whoſe Uſe 

a Surrender is made, or will not hold his Court for the 

> Benefit of a Copyholder, or will exa& arbitrary Fines, 

(a) Copy- When they are cuſtomary and certain, the (2) Copyholder ſhall have 
holders were a Fubpena to reſtrain or compel him, as the Caſe ſhall require. 


formerly Te- . 
nants ar Will Cary 35 4 
of the Lord, 

their Lands being Parcel of the Lord's Demeſnes; but now thoſe Copy holders ſtand on a ſurer 
Foundation, if they perform thoſe Duties which their Tenure requires; for if the Lord turns them out, 
they may either ſue « Suben out of Chancery, to be relieyed, or have an Action of Treſpaſs againft 
the Lord; for though they are Tenants at Will of the Lord, yer they are Tenants at Will according 
to the Cuſtom of the Manor, which the Lord cannot . without Reaſon. Co. Lit. 60. b. 61.4. 
4 Rep. 21. 9 Rep. 79. Preſcription, and that the Lands are Parcel of the Manor, are incident to, and 
the very Pillars on which every Copyhold Eſtate ſtands. 4 Rep. 24. 1 Inf. 58. b. Cuſtom is the Life 
and Soul of Copy hold Eſtates; for iF Copyholders break their Cuſtom, they are ſubje& to the Lord" 
Will; the Cuſtoms of Manors are ſo various, that it is impoſſible to aſcertain them, they muſt, hov- 
ever, be Time out of Mind; they muſt be reaſonable, according to common Right; they muſt be 
upon good Conſideration; they ought to be compulſory, not left to the Liberty of the Tenant, to ob- 
ſerve or not obſerve them; they ought to be certain; they ought to be beneficial to the Lord ot 
Tenant: And if there are no Cuſtoms to direct Copyhold Eſtates, they muſt be directed by the Rules 
of the Common Law. 1 Iiſt. 58. Coke's Comp. Cop. 33. 


2. Equity will oblige the Lord to hold a Court. Cro. Fac. 368. 
for no Action on the Caſe will lie againſt him, if he refuſes; and 
therefore there is no Remedy but in Chancery. 2 Bulſt. 336. 


I | 3. If 
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If an erroneous Judgment be given in a Copyhold Court in a 
Hindu, or the like, a Bill may be exhibited in Chancery to re- 
verſe it. 1 Rol. Air. 373. A Bill may be exhibited, altho' the King 
is Lord of the Manor. Lane 98. | | 

he Court of Chancery has exerciſed a Juriſdiction in rectify- 


ing and reverſing the Judgments given in Copyhold Courts, when-' 
ever they appeared unjuſt and unreaſonable ; but for any Errors in 
Matters of Form, Equity will not interpoſe. Vide 1 Inſt. 60. Owen 
63. Moor 68. 4 Rep. 30. 1 Rol. Abr. 60. 

5. A Bill was exhibited to compel the Dean and Chapter of St; 
Paul's, as Lords of the Manor of —— do receive a Petition in 
Nature of a Writ of Ralf} Tadgmcnr, to reverſe a Common Recove- 
ry ſuffered in the Manor Court about thirty Years before, whereby a 
Remainder in Tail was barred, ſuggeſting ſeveral Errors in the Pro- 
ceedings therein; and though in Truth the Errors aſſigned were ſuch 
as would be groſs Errors in a Freehold Eſtate; yet my Lord Chan- 
cellor Zeferies diſmiſſed the Bill. Between the Dean and Chapter 
and Lewis Rugele, 1 Vern, 367. from which Decree of Diſmiſſion 
there was an Appeal to the Houſe of Lords; and there the Decree 
was affirmed. SH. P. C. for Common Recoveries, not being ad- 
verſary Suits, but common Aſſurances, Equity ought rather to ſup- 
ply Defects than to aſſiſt in the Annulling of them. | | 

6. A Copyholder of Lands in Fee, where by the Cuſtom of the 
Manor, the Lord had as a Profit apprendre, the Cut of the Woods and 
Underwoods growing on the Copyhold, obtains a Grant from the 
Lord of all the Woods and Underwoods growing, or which hereafter 
ſhould grow on the ſaid Copyhold Lands, to him and his Heirs ; 
and it was held, that this ſhould not merge in the Copyhold, altho' 


it was alledged to be only a Profit apprendre; and though it was - 


urged, that if a Copyholder pays a Rent*to the Lord, and the Lord 
ts or releaſes this Rent to his Tenant, that this ſhall merge in 
* Copyhold. Mich. 1681. between Fawlkner and Fawlkner, 1 
ern. 21, 22. | 
7. If 4. Tenant in Tail of a Copyhold, Remainder to himſelf in 
Fee, purchaſes the Freehold of the Lord, and then ſells to J. S. and 
dies; and after thirty Years Poſſeſſion, the Son of A. ſets up a Title 
as Iſſue in Tail, the Purchaſer ſhall hold againſt him the Freehold, 
having attracted the other Eſtate which was at Will. Hill. 1685. 
between Parker and Turner, 1 Vern. 393. vv gp 
8. If a Copyholder in Fee takes an Infranchiſement of his Copy- 
hold in the Name of a 'Truſtee, and geviſes the Land to his younger 
Son, who ſells to J. S. and the Heir at Law recovers in Eje&ment, 
as he might do upon his Anceſtor's Admittance, and J. & the Ven- 
dee, brings his Bill, he ſhall be relieved in Equity, and hold againſt 
the Heir. Decreed Hill. 1685. between Dancer and Evett, 1 Fern. 
392. | | | 
9. If a Copyhold is granted to Three ſucceſſively, and there is no 
Cuſtom proved, that the firſt Taker had Power of diſpoling of the 
Whole, nor that the firſt Taker paid the Purchaſe-Money; it ſhall 
not go to the Executor of the firſt Taker, but ſhall go in Succeſſion. 
Paſch. 1692. between Rundle and Rundle, 2 Vern. 264. | 
10. But if by the Cuſtom the firſt Taker may diſpoſe of the 
Whole, and he likewiſe pays the Purchaſe-Money, it ſhall not be a 


Trult for the other Two, but ſhall v0 to his Executor. 1 Chan. Ca. 
310. 


q1 
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310. Altho' it was objected, that the Heir or Executor cannot be in. 
titled to the Truſt of a Freehold for Life: But id. 2 Fern. 26 
where it is held, per Cur), that an Executor or Adminiſtrator is a4 
Gb) There fitled to the Truſt of an Eſtate (5) pur auter vie, whether Frechold 
can be no or Copyhold, or an Office; and cid. the Statute 4 & 5 Ann. 


Occupant of | 
a Copyhold Eſtate per anter vie, for the Prejudice it would do the Lord; for upon the Death of the 
Tenant the Lord ſhall enter immediately. Per Holt C. J. 1 Salk. 188, 


11. If a Copyholder for Life, where by the Cuſtom there i; , 
Widow's Eſtate, agrees that J. S. ſhall hold and enjoy it during lis 
Life, and the Widowhood of ſuch Woman as he ſhuuld leave at his 
Death, and enters into a Bond for that Purpoſe; yet the Widow ſhall 
not be bound by that Agreement. Decreed Paſch. 1688. between 
Muſzrave and Da , 2 Vern. 63. | 
12. The Widow of Cſtui que Truft of a Copyhold Eſtate ought 
: to have her Free Bench, as well as if the Husband had the legal E. 
ſtate in him. 2 Fern. 585. per Curiam. | 
13. Copyholds cannot be intailed within the Statute de donis, but 
they may by Common Law, and then Surrenders or Plaints in Na- 
ture of Fines and Recoveries may bar them, as well in the Court- 
Baron as at Common Law, if the Cuſtom has been ſuch, which i; 
the Rule in thoſe Caſes. Cary 30. That Copyholds may, by Cu- 
Nom, be intailed; yet that ſuch Intail is not within the Statute g+ 
donis, cid. 2 Chan. Ca. 174. 2 Vern. 585. And if there be no par- 
ticular Cuſtom for barring the Intail, a Surrender will do it. Per i 
riam, 2 Vern. 705. 33 
(c) Fines are 14. Tenants by Copy ſhall not pay any uncertain (c) Fines by 
due by Change of their Lords by Alienation, but by Death, which is the Ad 
8 of God; for otherwiſe the Lord might oppreſs the Tenant by fre- 


the Tenant, quent Alienations. Cary 9. 

by Death on- 

ly, and according to Cuftom ; for if it were by Change of the Lord, upon Alienation, the Copyholder 
might be oppreſſed by a Multitude of Fines, by the Lord's own AR. 1 Inft. 59, 60. 


15. If the Lord inſiſts upon an extravagant Fine for a Renewal, he 
3 ſhall be reſtrained to what is (a4) reaſonable, altho' the Fine is arbi- 
| @) 1 de. trary and uncertain; but having demanded ten or twelve Years 
manded is Value of the Land, the Court decreed him only Two. 2 Chan. 
- 1 = Rep. 134. Nel. Chan. Rep. 154. an arbitrary Fine moderated in 
pyholder ls Equity. | 
— ct 2 and though he himſelf only thinks it unreaſonable, and afterwards it is adjudg'd reaſon- 
able; yer it is no Forfeiture, becauſe ir is a Matter of Controverſy. 1 N. Abr. 505. 15 Rep. 2. 


16. But where a Copyholder in Fee made a conditional Surrender 
for ſecuring a Sum of Money at the End of fix Months ; the Money 
not being paid, and the Mortgagee willing to continue his Money, 
they deſired the Lord that the old Surrender might be taken up, and 
a new one made for ſix Months longer ; but the Lord inſiſted on an 
arbitrary Fine of two Years Value, and that the Mortgagee ſhould 
come in and be admitted; and the Court being of Opinion, that E- 
quity could not relieve againſt the Fine, the Matter was ended by 
Compromiſe, and a Fine of 40/. paid to the Lord, the Eſtate be- 
ing 100/. per Aunum. Mich. 1699. between Tredeeay and Forherly, 
2 Vern. 367. | 

I 17. If 
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If an Infant Copy holder is admitted, and the Lord commit- 
5 Cuſtody of him to his Mother, and the Infant's Tenant com- 
tet Torfeiture by cutting down ']'rees, which being preſented and 
_ Forfeiture, the Lord enters during the Infants Nonage, and 
5 = is held by him and his Heirs forty Years; yet the Copyhol- 
47 ſhall have Relief. Cary 8. ; | 
8. A Copyholder for Life had committed a Forfciture by Cut- 
: of Timber-Trecs, which was found ſuch by a Trial and Ver- 
yr at Law, and the Lord entred and admitted the Defendant, who 
: the Remainder-Man ; the Copyholder exhibited his Bill to be re- 
. againſt the Forfeiture, offering, that if it ſhould appear to be 
Wale to make Satisfaction; and an Iſſue being directed to try, whe- 
ther it was the primary Intention in Cutting the Timber to do Waſte 
and it being found for the Plaintiff, it was decreed he ſhould be re- 
lieved, and that the Defendant, the Remainder-Man, ſhould deliver 
poſſeſſion, and Account for the meſne Profits. Hill. 19 Car. 2. be- 
teen Thomas and Porter, 1 Chan. Ca. gy. | | 
19. A. having two Copyholds held of the Manor of PB. cuts Tim- 
ber (pretending a Cuſtom for it) on the one, and employs it in repair- 
ing the other; the Lord brought an Ejectment, ſuppoſing this to be 
2 voluntary Waſte and a Forfeiture; and upon the firſt Trial there 
was a Verdi& againſt the Lord, but upon a new Trial there was a 
verdict for the pretended Cuſtom; and it being admitted, that by 
the Cuſtom of the Manor, when Timber was wanting on one Copy- 
hold Tenement, the Lord, by his Bailiff, might aſſign Timber for 
Repairs on any other of the Copyhold Eſtates: My Lord Keeper re- 
lieved againſt the Forfeiture on Payment of the Coſt of both the 
Trials at Law, and likewiſe of this Suit. Hill. 1705. between Naſh 
and the Earl of Derby, 2 Fern. 537. 


by the Lord for the Forfeiture, he brought an Ejectment; and when 
upon the Trial, a Rule was entred into by Conſent, and made a 
Rule of Court, that upon Payment of 4 /. to the Lord for his Coſts, 
(which were not a fourth Part of the Coſts he had put the Lord to) 
and putting the Eſtate into Repair, he ſhould be admitted to it 
again ; yet he never complied with the Rule, nor made any Offer of 
Colts to the Lord; but inſtead of that, brought another Eje&ment; 
and was nonſuited; and now after nine or ten Years Time more 
brings his Bill, and had been ſeveral Times amerced for not appears 
ing at the Court, and refuſed to do Fealty, either upon Oath, or 
(being a Quaker) upon Affirmance; and upon theſe Circumſtances my 
Lord Keeper declared he ought to have no Relief; or if he were 
to be relieved, yet it muſt be upon Payment to the Lord of all his 
Colts, and putting the Eſtate into good Repair, which would be 
more Charge to him than his Intereſt in the Eſtate would be worth, 
having only an Eſtate for Life thercin, and diſmiſſed the Bill, but 
with Coſts; and my Lord Keeper likewiſe declared, that though 
this were a voluntary Waſte and Forfeiture (againſt which it was ob- 
jected this Court never gave Relief); yet he thought the Rules of E- 
quity not ſo ſtrict, but that Relief might even be given againſt vo- 
&4 luntary 


ane” 


20. The Plaintiff brought his Bill to be relieved againſt a Forfei- 57.4 7 Hen 
ture of his Copyhold Eſtate; and the Caſe appearing to be, that he -=- | 
had been guilty of the greateſt Diſobedience poſſible to his Lord, that £ 
after fix ſeveral Preſentments upon him to repair it, and an Entry A. 
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der, which he preſented, and was admitted; yet he having Notice 


Juntary Waſte and Forfeiture. Mich. 1710. between Cox and His. 
ford, 2 Vern. 664. S. C. confuſedly ſtated. . Jo C de 1; ms 75 


(B) In what Caſes a defective Surrender 


3 


the Want of it, will be ſupplied in Equity, 
1. IF a Man deviſes a Copyhold Eſtate to a Charity, it ſhall be 
a good Appointment within the Statute of Charitable Uſes 
though there was no Surrender to the Uſe of his Will. Net. Cay 
Rep. 75. 

4 it A. contracts with B. for the Purchaſe of a Copyhold Eftzte, 
and pays the Purchaſe-Money, and B. agrees to ſurrender the pre. 
miſſes at the next Court, but dies before the next Court, or any Sy. 
render mace, Equity will ſupply the Want of the Surrender. Decree 
Hill. 33 Car. 2. between Barker and Hill, 2 Chan. Rep. 218. 

3. A Man ſeiſed of a Copyhold Eſtate, borrowed 400 J. of the 
Plaintiff 1698, and ſurrendered into the Hands of two cuſtomary Te. 
nants, the Copyhold in Queſtion, to be preſented at any Court after 
Sept. 1699. defeaſible on paying the 400 J. and Intereſt ; the Mortgager 
paid the Intereſt for four Years together; but no Care was taken to get 
the Surrender preſented; and in the Mean Time the Mortgagor be- 
came a Bankrupt, and died Inteſtate and infolvent. After his Death 
the Surrender was tendred, but the Homage refuſed to preſent it; be- 
cauſe by the Cuſtom of the Manor confirmed by Act of Parliament, 
all Surrenders were to be void, if not preſented in 7zwefve Months af. 
ter they were made; and my Lord Chancellor (tho' he at firſt doubt- 
ed) decreed, that the Surrender ſhould be ſupplied againſt the Aſſignees 
Mich. 1705. between Taylor and Wheeler, 2 Fern. 565. 

4. So in a Caſe where A. lent B. 200 J. on a Surrender of fone 
Copyhold Lands, which A. neglected to get prefented at the next 
Court, and was therefore void, according to the Cuſtom of the Ma- 
nor, tho B. afterwards ſold thoſe Lands to J. S. who took a Surren- 


of A.s Right, my Lord Chancellor decreed againſt him, and that 4.s 
defective Surrender ſhould be made good. Paſch. 1708. between 
Jennings and Moore, 2 Vern. 609. 

5. 4. Tenant in Tail of the Truſt of a Copyhold Eſtate, with 
Remainder over, and «the Truſtees refuſing to ſurrender the legal 
Eſtate to him, he brings his Bill to compel them; and pending that 
Suit he goes to the Lord's Court, and offers to ſurrender, but is refu- 
ſed, not having the legal Eftate; and therenpon he-makes his Will, 
and deviſes his Eſtate to his Wife and Children: The Court con- 
ceiving the Will ſufficient to bar the Intail of a Truſt, and he having 
done all he could, decreed the Eſtate to go according to the Wil. 
Hill. 1706. between Oteray and Hatton, 2 Vern. 585. Ceſtui que 
Truſt of a Copyhold Eſtate, having an equitable Intereſt only, way 
deviſe it without any Surrender. 2 Fern. 680. per Cariam. 

6. If a Proviſion is made by Will for younger Children out of 
ſome Copyhold Lands, and there is a Defect in the Surrender, Equity 
will ſupply ſuch Defect againſt the eldeſt Son and Heir at Law. De- 
creed Jill. 168 2. between Hardham and Roberts, 1 Vern. 132: and 


many Precedents ſaid to be in Court of the like Nature. A 
I 7. 


_ 
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" as Equity will ſupply the Want of a Surrender of a Copyhold, 
et for an elder Son as a Younger, in Caſe of Gacellind Copy- 
- id. Vide 2 Vern. 163. and ſeveral Precedents there cited of Sur- 


renders ſup P lie 


lar x where one deviſed a Copyhold Eſtate to his Grandſon ; 
and my Lord Somers decreed the Will good, and that Equity ought 
to ſupply a Surrender in ſuch Caſe, as well as in Caſe of a Son; yet 
on Appeal the Houſe of Lords reverſed the Decrec, and held, that 
Equity ought not to ſupply ſuch Defe& in Disfavour of the Heir at 
Law, unleſs it were in Favour of a Son or Daughter, nor then nei- 
ther, if it was to diſinherit the eldeſt Son. Between Kettle and 
Townſend, I Salk. 187. : N 

9. A Man ſeiſed of Lands, which by the Cuſtom of the Manor, 
could only paſs by Deed, Surrender and Admittance, and having a 
natural Daughter, does by Deed, in Conſideration of 300 J. therein 
mentioned to be paid by the ſaid Daughter, grant and convey thoſe 
Lands to her and her Heirs; and ſhe was admitted accordingly ; but 
no Surrender was made of thoſe Lands, as the Cuſtom required; 
and at the Foot of the Admittance was a Proviſo, that her reputed 
Father ſhould hold and enjoy thoſe Lands for his Life; alſo in the 
Deed was a Covenant for farther Aſſurance; no Money was proved 
to be paid by her; and it being agreed that this Conyeyance was de- 
fecive for Want of a Surrender; the Queſtion was, whether Equit 
could ſupply it in Fayour of a natural Daughter; and it was held 
that it could not, that tho her Father might be obliged by the Law 
of Nature to provide for her, yet here ſhe was to be conſidered as 
meer Stranger to him; that tho' the Father might have a great \f- 
ſection for her, yet that was no ſuch Aſſection as would raiſe an Uſe 
at Law; that the Covenant for farther Aſſurance being only auxilia- 
ry, and depending on the original Conveyance, if that were void, 
the Covenant muſt be void or repugnant ; and decreed accordingly, 
Mich. 17 17. between Furſaker and Robinſon. | 

10. A Man deviſed bis Copyhold, being Barrough Eugliſb, to his 
eldeſt Son, and deviſed Houſes to his youngeſt Son, which Houſes 
were ſoon afterwards burnt down, and never entred upon by the 
younger Son; and as this Caſe was circumſtanced, the Court would 
not ſupply the Want of a Surrender in Favour of the eldeſt Son. 
Paſch. 1692. between Cooper and Cooper, 2 Fern. 265. © 

11. A younger Son brings a Bill, and ſurmiſes that a Copyhold 
which his Father had deviſed to him by Will, was ſurrendred to the 
Uſe of his Will, or however, that being for the Advancement of a 
Child, it ought to be made good here: He made no Proof of any 
Surrender, nor that a Court was called for that Purpoſe, nor any 
Proof that any of the Court-Rolls were loſt (which was pretended); 
and he has well provided for, without this Copyhold; and the elder 
Brother was in Poſſeſſion twenty Years, by Conſent of the Plaintiff; 


d in Favour of younger Children, Creditors and Pur- 


ſo the Bill was diſmiſs d, with Coſts. Paſch. 1700. between Fames © 


and James. 
12. A Man ſeiſed of Freehold and Copyhold Land, deviſes both 


for Payment of Debts and Legacies, but the coun was not ſurrendred 
1 


to the Uſe of his Will, and the Freehold was ſufficient for the Debts; 
and the Queſtion was, whether the Court would ſupply the Want of 


the Surrender, and lay the Legacies on the Freehold, and the Debts 
7 on 
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viſed at all; but my Lord Chancellor ſaid, he thought the Prece. 


mn 

on the Copy hold, as when there are ſimple contract Creditors, and 
Bond or Judgment Creditors, and perſonal Aſſets not ſufficient to Pa 
both; and the Maſter of the Rolls held, that the Want of a Gare? 
der could not be ſupplied for the Sake of the Legatees; and he fis 
that it was never yet done, eſpecially where they are meer Strang 
as here, and diſmiſſed the Bill. Hill. 1699. between Raſtur ad 
Stock. 
13. A Man ſeiſed of ſome Frechold Eſtate, and alſo of a Copy. 
hold Eſtate, deviſed all his Real and Perſonal Eſtate for the Pa. 
ment of his Debts, and died without any Surrender of the Perſony 
Eſtate; and the Freehold and Perſonal Eſtate not being ſufficient 9, 
the Payment of the Debts, it was urged, that a Surrender ſhould a; 
well be ſupplied in this Caſe, as if no Freehold Eſtate had been ge. 


dents had not gone ſo far, and that he could not relieve in this Caſe 
principally, becauſe the Teſtator's Intention did not appear to him tg 
paſs the Copyhold Eſtate by a Deviſe of his Freehold, a Copybold 
being of the loweſt Regard, and looked upon in the Eye of the 
Law, but as an Eſtate at Will. Trin. 1715. between Challis and 
Casborn. | 
14. A Man being ſeiſed of ſeveral Freehold and Copyhold Lan 
in Bereford, the Freehold being about 7 2 J per Aun. and the Copy. 
hold about 16 J. and being alſo ſeiſed of another Freehold Eſtate in 
Ailobury, of about 3 J. per Ann. and all the ſeveral Eſtates aboye 
mentioned, being in Mortgage for 600 /. the Mortgagor made hi 
Will, and thereby deviſed all his Lands in Bereford to his Wife and 
her Heirs, and died without Iſſue, leaving his Brother, who was his 
Heir at Law; and whether this Court would ſupply the Want of a 
Surrender to the Uſe of his Will, as to the Copyhold Lands in Bere- 
ford, was the Queſtion; and the Maſter of the Rolls was of Opinion, 
that it ought not; 1/f, Becauſe the Words of the Deviſe are ſatisfied 
by the Freehold Lands in Bereford, which paſſed thereby; and there. 
fore ir was not certain that he intended to give her the Copyhold 
likewiſe; but, 24/y, If he had fo intended, yet the Brother, who was 
his Heir at Law, would thereby be diſinherited of almoſt the whole 
Eſtate, and have nothing but the 3 J. per Annum in Ailsbury; and 
though the Court will in all Caſes ſupply the Want of a Surrender 
for Payment of Debts, yet not for the Wife againſt an Heir at Law, 
who would be diſinherited thereby, or for younger Children againſt 
an Elder, to make them in a better Condition than the Elder. 
Mich. 1729. between Roſs and Roſs, 
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Coſts. 
(A) Who ſhall pay Coſts, and in what Caſes. 
l 1 agent din, hoy ure pea 05 Cue 2 : 0 The A. 


ecutor, Defendant at Law, pays Coſts in all Caſes, for he Cog, Ea. 
cannot plead it at Law in Exeuſe of Aſſets. Hard. 165. Matter cif- 

| a F . _, cretionaryi 
the Court, and its Power herein always exerciſed according to the Circumſtances of the Caſe, and A. 
Lirigiouſneſs of either of the Parties; if the Court cannot relieve againſt a Forfeiture, the Bill will 
de diſmiſſed without Coſts; „ Party is to bear his own Coſts; the Expence either Party 
is put to by the Delays, Contempts, C. of the other, are only remitted or purged by the Payment of 
Coſts, unleſs the Court order otherwiſe: Executors, Guardians, Truſtees, are uſuajly-exempt from 
Coſts, or awarded Coſts out of the Eſtate in their Hands, unleſs they have greatly misbeha ved them · 
ſelves; alſo an Heir at Law, in moſt Caſes, is exempted from paying Coſts.” | | | 


2. A Solicitor proſecuted. a Suit in the Name of a) Stranger, who, 
not being to be ſound, the Maſter of the Rolls, declared, that if, 
there were one Precedent in the Caſe, , he would make another, and 
order the Solicitor to pay Coſts. 1 Chan. Ca. 17 
3. A. brought a Bill in Forma Pauperis, to which the Defendant, 
put in a Plea and Demurrer, which were both over - ruled; and it 
was inſiſted upon, that he ſhould have no Coſts, being at none; but 
my Lord Sommers, after long Debate and Inquiry of all the antient, 
Counſel and Clerks, who agreed that he ſhould have Coſts, ordered 
him his Coſts like other Suitors; for tho he is at no Coſts, or but 
{ma]l Coſts; yet the Counſel and Clerks do not give their Labour to 
the Defendant, but to the Pauper. Paſcb. 1701. between Scarchmer 
and Faul ard. SV. oe 8 in 
4. If a Bill be brought to call a Truſtee to an Account, and he 
by Anſwer ſubmits readily to it, though on the Account he be found 
in Debt; yet he ſhall pay Intereſt for the Balance, only from the 
Time of the Account liquidated, and no Coſts if he has not misbe- 
haved himſelf, Hill. 1705. between Parrot and Treby. 
5. It a new Trial, or a ſecond Iſſue be directed, it muſt be upon 
Payment of Coſts. 2 Fern. 75. 
6. A Demurrer was allowed, but without Coſts, becauſe it came 
in dy Commiſſion without any Anſwer. 1 Fern. 282. 
K k 7. If 
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7. If a Feme Sole exhibits a Bill, and pending the Suit, marrie 
and the Baron and Feme bring a Bill of Revivor, and obtain à De. 
cree with Coſts, they ſhall have the Coſts of the whole Suit, excopr. 
ing the Bill of Revivor, altho it was objected, that the Abatement 
was the Party's own Act; and that if the Defendant had been in the 
Right, and ſo to have Colts, yet he could not have compelled the 
Plaintiffs to revive. Paſch. 1685. between Durbaine and Kuight, 


1 Vern. 318. that be might have compelled them to revive, vide 


Title Abatement and Revivor, Letter (A). 

8. Upon a Motion to diſmiſs a Bill, wherein the Plaintiff had pro- 
ceeded to an Anſwer only, with twenty Shillings Coſts. Per Lord 
Keeper, that was a Rule made at leaſt Ey Years ſince; and there is 
no Reaſon, if a Defendant has been put to greater Charge, why he 
ſhould not have his full Coſts, and that for the Future it ſhould be 
referred to a Maſter to tax Coſts in ſuch Cafes. Hill. 34 Car. z. 
1 Fern. 116. 1 Fern. 334. Like Order made. 

9. If a ſecond Mortgagee brings a Bill to redeem the firſt Mort. 
gage, who bad been put to great Charge in forecloſing the Mort. 


gagor; the Coſt which the firſt Mortgagee has been at ſhall not be 


taxed, as in Caſe of an adverſary Suit, but he ſhall be allowed all 
his Coſts and Charges, as is done in Cafe of a Solicitor who lays 


out Money for his Client; and the Profits of the mortgaged pre- 


miſles ſhall be firft applied to pay off thoſe Coſts before it goes to 


funk the Principal. Decreed Mich. ro. between Lomax and Hide, 


1 Fern. 185. | raved 51.510 . 

10. A Bill of Exchange was obtained by Fraud and ill Practice; 
and the Court declaring it a groſs Fraud, ordered the Party Coſts to 
be aſcertained by his Oath. 2 Fern. 1323. 

11. If a Yholder commits a Forliture, which is found ſo at 
Law, and he afterwards exhibits a Bill to be relieved, it muſt be on 
Payment of Coſts both at Law and in Equity. 2 Fern. 537. But if it 
were in ſuch a Caſe, as that the Court not relieve, yet they 
would not decree Coſts againſt him. 

12. The Commiſhoners of Charitable Uſes cannot decree Coſts on 
the Statute 45 Eliz. but if there be an Appeal from their Decree, 
my Lord Chancellor may decree the Cofts, not only of the Appeal, 
but likewiſe of the Commiſſion ; and tho' they decree Cofts, yet that 
ſhall not, upon an Appeal, be ſufficient to reverſe the Decree; for 
my Lord Chancellor may either increaſe or leſſen the Coſts, or 
yo = Koh? from them intirely. Paſch. 1700. between Ruck- 

on ud as W 2 techs en 


Amy. N. A. /J2+- 


* 


_ CAP. XXI. 


= Pu 3 6 ai ate > A. ads ee. Fe a oy * — 1 EY Te Voz” WM K Ml an Ad wma a cr l 2 = * 


8 GA K(oJ 202. Polo aue, þ. i. N. 
2 5 


Ga; K wy. K e. | 


CAP. XXI. 


Courts and their Juril⸗ . 
diction, 2. Chancery BA: 


& HH. 70 Ho ace, 


(4) concerning the Juriſdiction of the ozdinary and 
ttmited Court in Chancery, pꝛoceeding accoꝛding to 
Law. 

(B) Concerning the Jurifdittion of the extraozdinary 
and unlimited Court in Chancery, proceeding as⸗ 
coding to Equity. 


(c) Concerning the Juriſdiction of Chancery in Fo⸗ 


reign Parts. 

(o) Concerning the Juritdiction of the Court of Equi- 
A. CHOP; and how it interferes with 

® How far Chancery will exert a Jyrikdiction in 
Matters cogni5able in Interioꝛ Coyrts, as the Ec- 
cleffafical Courts, Univerfity-Coprts, Cheſter, Dur- 
ham, Kc. „ 


(4) Concerning 


5 352. 


che Juriſdickion of the oꝛdinary 
and limited 1 in Chancery, pꝛoceeding 
accozding to Law. 22 gun et 33>: | 


proceeds according to the Laws and Statutes of the Realm, 
called the Perry 


e out of Mad: 


N Chancery there are two Courts, the one Ordinary, which 
Side, and which has been a Court 


2. The 


he other is called the Extraordinary 
and proceeds according to the Rules of Equity. 4 Inft. 79- 
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(a) This 2. The (a) ordinary Court hath Power to hold Plea of Sir; En 


Court had for Repeal of the King's Letters Patent, Monftrans de droits, Tra 
— verſes of Offices, Partitions in Chancery of Kir. Fac. upon Rec 

of Juriſeic- nizances in this Court, Writs of Audita Querela, and Kir. Fa 4 
tion and Nature of an Audita Querela, Dowments in Chancery, the Wr 4 
Mol __ dote Afſignanda upon Offices found, Executions upon Statutes Staple 
eſpecially or Recognizances, in Nature of a Statute Staple upon the Act: ity 
whilſt re. but the Execution upon a Statute Merchant is returnable either jy, 
mained as the E — Inft. 80. 


he UW | 
i Law, and before the EreQion of the Court of Wards. To this Day there are held in 


this Court, Pleas of Scire Facias for Repeal of the King's Letters Patents, Peritions, Monſtrans 4, * 
Traverſes of Offices, Scire Facias, upon Recognizances, Executions upon Statutes and Pleas of all 
perſonal Actions, by or againſt an Officer or Miniſter of this Court. 


3. This Court is Officina 7uſtiti.e, out of which all original Wii 
and Commiſſions which paſs under the great Seal, do iſſue ; and fy 
theſe Ends this Court is always open, ſo that One from hence may in 
Vacation have a Habeas Corpus, Prohibition, Gc. which iſſue ou d 
other Courts only in Term-Time. 4 If. 80, 81. 

4. All Perſonal Actions, by or againſt any Officer or Miniſter, in 
Reſpect of their Service or Attendance, may be determined in thi 
Court: 80. 1 0 9000 CH i Oh 

5- This Court cannot hold Plea of Land, but it may of Treſpa 
or. Debt... 20 HC 3> nei 381 un 1: 

6. The Proceedings in this Court are all in Latin, but they ar 
not inrolled in_Rolls, but fan in Filactis. 4 Inſt. 80. 
7. If the Parties deſcend to Iſſue, this Court cannot try it by x 
Jury, but the Lord Chancellor delivereth the Records with his pro- 
per Hands into the King's Bench, to be tryed there; becauſe for that 
Purpoſe both Courts are accounted but one, and after Trial had to 
(+) But Quere be (Y) remanded into Chancery, and there Judgment to be given: 
conflare But if there be a Demurrer in Law, it ſhall be argued and adjudeed 
Practice has in this Court. 4 Hiſt. 80. | | 


not been to | 

give Judgment in the King's Bench. Vide All. 16, 17. Hill. $4. 94 Cro. Fac. 12. 2 Roll. Abr. 349. and 
2 Sand. 27. where it is reſolved, that if there be a Demurrer for Part, and Iſſue for Part, the whole 
Record ſhall be tranſmitred into B. R. and the Judgment given there; and 2 Sand. 23. S. P. and 
there ſaid, that the Books cited 4 Inſt. 80. do not warrant the Opinion. But if the Iſſue is to be tried 
2 than by a Jury, as by the Biſhop's Certificate, &c. Judgment ſhall be given in Chancery, 
1 Fon. 80. Lat. 3. 


8. An Inquiſition. was taken, and a Forfeiture of the Office of 
Warden of the Feet found, and the Defendant pleaded to Iſſue; and 
after Iſſue joined, ſeveral other Perſons came in by Way of Mo 
ſtrans de droit, and pleaded, and a Demurrer to them, and the 
Record was carried into B. R. by the Clerks of the Petty Bug, 
without any Order of the Court, in Order to have the Iſſue tried. 
And now two Queſtions were moved; I/, Whether the Record were 
well removed, becauſe it was done by the Clerks of the Petty 
Bag, becauſe. it ought to be by the Lord Chancellor Propris 
Manu. 2dly, Whether the Record be intirely removed, there being 
an Iſſue as to one, and a Demurrer to the Reſt. As to the firſt Point, 
my L. Ke per was of Opinion clearly, that the Record was well 
removed; for what is done by the Hand of the proper Officer 0 
the Chancellor; may be well enough ſaid to be done by bim 


— 


I, 


whic 


ceedin 
Time 
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rid Mann. And though the Clerk of the Petty Bag carrying 


( . . 
= © ard without an Order, has committed a Fault to this Court 
M that will not prevent the Record from being well removed ; 


And as to the 2d. he was of Opinion that the Record was intirely 

moved, on Conſideration of the Caſes of 7eferſon and Daruſon. 
und. 6. The King and Stoughton, 2 Saund. 157. and the Prince's 
Caſe, G. Mich. 1700. Between the King and the Marden of the 


—_ a Cauſe on the Latin Side, on a Motion that the Defen- 
ant might ſtand committed for not vacating his Letters Patent of 
Reprizals, it was moved that they might be at Liberty to bring a 
Writ of Error in the King's Bench, for which was cited Dyer 315. 
4 Lill. 8c, Cc. But my L. Keeper ſaid all theſe Books were founded 
only on the ſingle Opinion of my L. Dyer; and though he thought 
the Juriſdiction of Chancery, even of the Latin Side, not ſubjected 
unto, nor to be controuled by the King's Bench; and that he would 


(c) enjoin all ſuch Writs of Error. Hill. 1682, between the King © — 


and C21} ment given 
in this Court, 


4 Writ of Error doth lie returnable into the King's Bench. Vid. 13 Ed. 3. 25 Af. 24. Dier 315. Plow. 


per L. Coke : The Stile of the King's Bench is coram Rege, but the Stile of the Chancery is 


593+ and | - — 
in Cancellaria, and Additio Probat Minoritatem. 4 Inft. 80. 


coram Rege 


(3) Concerning the Jurisdiction of the extraoꝛ⸗ 
dinary oz limited Court in Chancery, pꝛo⸗ 
ceeding accozding to Law. 7744. ,,2 e , .,- 


1. HE King cannot grant a Commiſſion to determine a Mat- (a) That all 
ter of Equity, but it ought to be determined in Chancery, Count 
which hath had Juriſdiction (a) Time out of Mind. 12 Cp. 113. viz.the Chan- 


cery Pro- 
ceeding according to Law, King's Bench, Common Pleas, and Exchequer, have had JariſdiQion, 
Time out of Mind, ſeems ſettled by the beſt Authorities. 9 E. 4. 53. b. Doctor and Student, c. ). 
4 Inſt. 78. Hob. 63. but at what Time the Court of — firſt exerciſed an extraordinary Power 
of ding and decreeing according to the Rules of Equity, ſeems from the Diſtance and Obſcurity of 
the Matter very doubtful: It is however agreed, that its Commencement is much more modern than 
any of the other Courts; that neither the Mirror, Glanvil, Bracton, Britton, or Fleta, mention any Thing 
of this Court as proceeding according to the Rules of Equity. The moſt probable Opinion is, that the 
Equity Side of the Court of Chancery began in the Time of E 3. Lambard in his Archaion 62. ſays, 
that when the Courts of Chancery and King's Bench ceaſed to be Ambulatory, and became ſettled 
Courts in a certain Place, (<vhich was the 4 E. 3.) that then the King committed to his Chancellor, 
together with the Charge of the great Scal, his only legal, abſolute, and extraordinary Pre-eminence 
of Juriſdiction, Sc. but the Writ or Proclamation, 22 E. 3. directed to the Sheriffs of London, by 
them to be made publick, ſeems to have given it an Eſtabliſhment, by which the King commanded that 
all Buſineſs, relating as well to the Common Law of the Kingdom, as to ſuch by ſpecial Grace cogni- 
zable by him ſhould be proſecuted before the Chancellor, Sc. and this Delegation afterwards received 
the danction of an Act of Parliament, 36 E. 3. which Act is thought, by others, to have firſt given it 


Authority, Via. 1 Lev. 242. that this Court did from this Time exerciſe a Juriſdiqton in Matters of 


Equity, ſeems evident from-the Rolls of Parliament. Vid. 1 Rot. Abr. 372. And the Complaints made 
in Parliament of the Exerciſe of this Power to the Subverſion of the Common Law. Vid. Rot. Parl. 
Auro 2 R. 2. 7 R. 2. and this occaſioned the Statute 13 R. 2. c. 6. which reciting that People were 
compelled to come before the King's Council, or in the Chancery, by Writs grounded on untrue 
duggeſtions, Enacts, That the Chancellor for the Time being, preſently after ſuch Suggeſtions be un- 
truly found, and proved untrue, ſhall have Power to ordain and award Damages according to his Diſ- 
cretion, to him which is ſo untruly troubled as aforeſaid, S., which inſtead of Dimrniſhing, increaſed 
the Power and Juriſdiction of this Court. 


E11 + 3 
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2. A Cauſe ſhall not be examined upon Equity in the Court of 

(6) The Requeſts, Chancery, or other Court of Equity, (5) after Judgment 
— * at the Common Law. 1 Rel. Abr. 381. 
were, 1ſt, 
Becauſe it draws the Matter determinable by the Common Law ad al.ud examen, viz. a Trial by Wi. 
neſſes. 2dly, After Judgment, the Parties ought to be at Peace and Quiet; and if it ſhould be othervic, 
every Plaintiff would begin in Equity, which would tend to the utter Subverſion of the Common 
Law. 3dly, A Court of Equity being no Court of Record, cannot hold Plea cf any Thing of which 
— is given, which is a judicial Matter of Record. 3 Inſt 123. But as the allowed Province of 

quity is to correct and moderate the Rigour of the Law, and likewiſe to give Relief in Caſe, * 
which human Wiſdom was not capable of providing poſitive Laws ; ſurely it is but reaſonable that E. 
quity ſhould have a Power of interpoſing after 2 — at Law; — if it be eonſidered how 
uncertain the Law is before it be determined; and as this Reaſoning has occaſioned the contrary Prae. 
tice, which being now eſtabliſhed, it will be ſufficient only to mention the Authorities on this Head 
viz. 4 Inft: 36, 91. 3 Inft. 123. Dal. 81. Moor 836. Pl. 1129. 916. Pl. 1300. 1 Leon. 241. 2 Lew, 15, 
3 Leon. 18. 2 Brownl. 97. Godb. 244. 1 Rol Rep. 71, 72, 252. 2 Bulft. 194, 284. 3 Bulſt. 118, 129, L 
Rep. 37. Cro. Fac. 335, 344. March. 54, $3. Cro. Car. 595, 596. Stil 27. 1 Sid. 463. 1 Mod. 60, Hard, 
23, 123. 2 Bulft. 301, 302. 3 Bulſt. 115. 1 Lev. 241. 


. 3- The Chancellor by a Decree cannot bind the Right of the (c 
eters Land, but can only bind the Perſon; and if he will not obey i, 
firſt intro- the Chancellor may commit him to Priſon till he obeys it, 23 


duced by Sir 
Nicholas Ba- H. 8. 13s 


con, in Q. 

Eliz. * before which, Chancery found ſome Difficulty in enforcing its Decrees ; and for ſome 
Time after was controuled by the Common Law Courts. Vid. 4 Inft. $4. 1 Rel. R. 86. 3 Bulſt. 34 1 Nu 
Rep. 190. Lit. Rep. 166. L. Egerton impoſed a Fine on Sir Tho. Themilthrop, for not performing his De. 
cree concerning Lands of Inheritance, and eſtreated the ſame into the Exchequer; but he was dif. 
charged of it; for otherwiſe, by a Mean he might bind the Intereſt of the Land when he had ng 
Power. 4 Inft. $4. So where the Lands of one Waller were extended by a Proceſs out of Chancery, and 
he brought his Aſſiſe in the Common Pleas, and was relieved. 4 Inft. 84. A Perſon committed to the 
Fleet for not performing a Decree made ſubſequent and contrary to a Judgment at Law, was by Hi 
beat. Corpus, out of the King's Bench, admitted to Bail, and afterwards diſcharged. Cro. Fac. 341, 


ih 4 Three Things are to be (4) adjudged in a Court of Conſcience, 
3 1ſt, all Covins, Frauds, and Deceits, for which there is no Reme- 
that a Court dy by the ordinary Courſe of Law. 2dly, Accidents, as when a Ser- 
of Equity vant, Obligor, or Mortgagor, is to pay Money on a certain Day 
could not - ; .. , 2 : 
decree a- and they happen to be robbed in going to pay it, Relief is then to 
grind aMar- be had againſt the Forfeiture. 3aly, Breach of Truſt and Confidence. 
im w. 
1 Rol. Abr, 4 Lift. Sa. 
376. And 
therefore it has been adjudged, that one Executor could not compel the other to Account. 1 Rol. N. 
263. And that one Joint - Tenant could not ſue his Companion. 1 Rel. Abr. 376. And that if an Obligee 
loft his Bond, he was without Remedy. 1 Rol. Abr. 375. Where the Leſſor entred upon the Leſſee, and 
ſuſpended his Rent, it was held that he had no Remedy in Equity. Lat. 149. So where the Party be- 
came remedileſ by his own AR, as by paying Money without an Acquittance. 1 Rol. Abr. 374. So where 
one made a Promiſe for valuable Confideration to make a Leaſe ; and it was held that the Party could 
not ſue on this Promiſe in Equity, becauſe he might have an Action on the Caſe. 1 Rol. Abr. 380. But 
all theſe Reſolutions in the Common Law Courts have been long fince exploded, and the conſtant Pri- 
Rice otherwiſe. Boni Fudicis eft ampliare Fuſtitiam. 


5. A Bill was brought for a Diſcovery againſt an Executor, and 
the Executor preſſed for a Diſmiſſion, becauſe the Plaintiff had the 
Effect of his Suit, ig. a Diſcovery ; but per Curiam, as to a Di 
miſſion to Law, becauſe the Plaintiff hath a Diſcovery here, when 
this Court can determine the Matter, it ſhall not be a Hand-maid 
to other Courts, nor beget a Suit to be ended elſewhere; and there- 
fore retained the Bill. Mich. 26. Car. 2. between Barker and Der, 
2 Chan. Ca. 200. 

4 / 6. If 


f 
it 
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5. If A. ſues in Chancery for certain Lands, and (e) afterwards 8 
ſues in the Common Pleas for the ſame Lands, the Court of Chan- ther to dit 
cery will grant an Injunction to ſtay his Proceedings in the Common miſs his Bill, 
Plcas till the Matter is heard in Chancery. Cary 71. „ 

7. If a Man has his Election to proceed at Law, or in Equity, his Election. 
and the Bill 1s for Land and mean Profits, he may elect to proceed 
in an Ejectment at Law for the Poſſeſſion; and in Equity, upon the 
Account, becauſe at Law he can recover Damages for the Meſne 
Profits, from the Time only of the Entry laid in the Declaration. 

1. 105» 

: gy” will not ſuffer a Penalty to be demanded, if the Party 
will perform that for the Non-Performance of which the Penalty is 
ven, 2 Chan. Ca. 88. cu gc, will 
9. Equity will not aſſiſt a Forfeiture, Vid. 2 Vern. 127. When 
a Parſon brings a Bill for Tithes, he muſt waive the Forfeiture. 

ern. 60. 
: ch The Bill was at the Relation of ſeveral Freemen of the 
Weavers Company, —_— the Defendants and other Bailiffs, War- 
dens, and Aſſiſtants of the ſaid Company, ſetting forth their Incor- 
poration fempore H. 2. but that the Freemen being impoſed upon, 
and abuſed, by the governing Part of the Corporation, had a farther 
Charter and Rules granted them tempore Car. 1. but that the De- 
ſendants had been guilty of many Breaches and Violations of their 
Charters, and had oppreſſed the Freemen, Sc. and mentioned ſome 
Particulars; and for a Diſcovery of the rey, and that they might b2 
decreed for the Future to obſerve the Charters, and to have an Ac- 
count of the Revenue of the Corporation which the Defendants had 
miſ-ſpent, Gc. was the End of the Bill; to which the Defendants 
demurred, becauſe, as to Part of the Bill, it was to ſubje& them to 
Proſecutions at Law, and to a Cn Marranto: And as to the other 
Parts, the Plaintiffs had Remedy by Mandamus, Information, or o- 
therwiſe, and not here; and of the ſame Opinion was my L. Keeper, 
who ſaid it would uſurp too much on the King's Bench; and that he 
never heard of any Precedent for ſuch a Caſe as this, and ſo allowed 
the Demurrer. Mich. 1705. between the Attorney General and Rey- 
mids & al. 
11. If a Truſtee does, by Fraud and Combination with the Ceftus 
que Truſt, endeavour to evade any penal Law, as the Statute of Si- 
mony, Gc. under Pretence that a Truſt is only cognizable in Equity, 
and that Equity ſhould not aſſiſt a Penalty or Forfeiture, yet Chan- 
cery will aid remedial Laws, and not ſuffer its own Notions to be 
made uſe of to elude any beneficial Law. Paſcb. 1706. between the 
Attorney General and Hindley. 
12. The Plaintiff brought her Bill to have an Account of the real 
and perſonal Eſtate of her late Husband, and to have Satisfaction 
thereout for Defe& of Value of her Jointure-Lands, which he cove- 
nanted to be, and to continue of ſuch Value: The Defendants inſiſted 
it was a Matter properly triable at Law, and ſhe ought to be ſent there 
to try it, for if ſhe were damnified, this Court could not atleſs Da- 
mages; but my L. Chancellor ſaid the Maſter might enquire into 
it well enough; and therefore ſent it to him to examine and report, 
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and ſaid if he found there were any Difficulties in it, he could fenq i 
to be tried afterwards. Mich. 1799. between Hedges and Eterard 
13. A Deviſce of Lands being in Polleſſion of them, brings a Bil 
to prove the Will, and prays Relief; the Heir brings on the Cay ad 
requiſitionem Def tis, and inſiſts the Bill ought to be diſmiſs d, becauſe 
no Merit for a voluntary Deviſee, where no Debts or Legacies are 
to be paid, to have a Decree againſt the Heir; but the Maſter g 
the Rolls ſaid, it is the Buſineſs of this Court to quiet Poſſeſſions, aud 
gave the Defendant a Year to try the Validity of the Will, and then 
to reſort back to the Court. ill. 1702. between Woodgate and 
Woodgate. 8 
14. The Plaintiff's Father married Sir James Lang hams only 
Daughter, and upon the — Articles were entred into between 
the Defendant and the Plaintiff's Father, by which the Defendare 


. covenants that he would, within ſix Months after the Marriage, 


pay the Plaintiff's Father 10000/. and that his Executrix ſhould 

ay him 10000/. within fix Months after his Death; and the 
Plaintiff's Father covenanted to make the Wife a Jointure of 1509 / 
but no Covenant for making any Settlement upon the Children: 
The Marriage took Effect, and the Defendant paid the 10000/, any 
the Jointure was made, and both the Plaintiff's Father and Mother 
being dead, and the Defendant being grown very old, and having 
married a fourth Wife, the Plaintiff his Grandſon brought this Bil, 
pretending that the Defendant was grown very Weak in his Under- 
ſtanding, and wholly influenced by his Wife, and it was greatly feared 
would ſpend or make away his Eſtate, and not leave wherewithal 
to pay the 10000/. at his Death; and therefore to have the Money 
paid preſently, the Defendant having an Allowance of the Intereſt, 
or at leaſt that he might give better Security to pay it when it be- 
came due, was the Bill: The Defendant ſwore by his Anſwer, that 
on the Marriage Treaty no other Security was inſiſted upon but the 
Covenant; and that if there was, he would not have conſented to it; 


and though it was inſiſted upon, that this was like the Caſe of Execu- 


tors, who are every Day compelled to give Security for the Payment 
of Legacies payable at a future Day; yet my Lord Chancellor di- 
miſs'd the Bill, and ſaid, that to do it here, would be to alter the 
Terms of the Agreement; and that though this Court had Authority 
to compel Executors to give Security, yet it was becauſe they were 
conſidered as Truſtees for the Legatees: And no Agreement one way 
or other. Hill. 1698. between the Earl of Warrington and Sir James 
Langham: But upon an Appeal to the Houſe of Lords, the Matter 
was compromiſed. 

15. The Plaintiff having recovered Judgment againſt J. &. (but no 
Writ of Execution ſued out) ſuppoſing ſome particular Effects of 7. & 
to be in the Defendant's Hands, brought a Bill to diſcover them in or- 
der to ſubje& them to his Judgment. The Defendant demurs becauſe 
there is no Equity to compel ſuch a Diſcovery, and no ſuch Bill 
would lie againſt the Debtor himſelf, much leſs againſt a third Per- 
ſon. My L. Keeper ſeemed to agree it would not lie againſt the 
Debtor himſelf, nor to have a general Diſcovery from a third Perſon, 
but only for particular Things, as this Bill was, and over-ruled tic 
Demurrer. Mich. 1705. between Tayhr and Hill. Vid. Bills of 
Diſcovery, Title Bill. | | 

4 16. The 
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— Court of Chancery may, by a Bill in Equity, ſet aſide 
2 obtained by Fraud. Attorney General verſus Y. ernon, 


a if 2 Conveyance be gained indirectly, though it be by Deed 

7 yet a Court of Equity can relieve againſt it: Reſolved 
Mi . 1693. between JVoodbouſe and Brayfield, 2 Vern. 307. 

18. A Bill was brought to have a Will ſet aſide, being obtained 
b Fraud and Circumvention; and my L. Chancellor was clear of 
7 ion, that a Will may in Equity be ſet aſide for Fraud or Cir- 
Opiation. Mich. 1700. between Veli and Thornagh 

19. But it has ſince been decreed in the Houſe of Lords, that a Will 
of a real Eſtate could not be ſet aſide in a Court of Equity for 
Fraud or Impoſition, but muſt hrſt be tried at Law on deviſacir cel 
101, being Matter proper for a Jury to enquire into. Fuly the 28th, 
1728. between Bramsby and Kerridge. | 


) Concerning the Juriſdiction of Chancery 
in Foꝛeign Parts. 


1. Ir there are two Jointenants of Lands which lie in Ireland, 
| and one of them prefers a Bill for an Account of the Profits, 
and for a Partition of the Lands, the Bill will be good as to the 
Profits which are in the Perſonalty, but not ſo as to the Partition 
which is in the Realty; for a Commiſſion to make Partition cannot 
be awarded into Ireland. Hill. 27 Car. 2. between Cartzwright and 
Petrus, 2 Chan. Ca. 214. ri 259. e Na | 

2. 4. obtained an Annuity or Rent charge, charged on certain 
Lands of B.'s in Ireland, B. ſuggeſting ſome fraudulent Practice here 
in London, in obtaining it, exhibited his Bill againſt A. being here to be 
relieved; 4. pleaded to the Juriſdiction of the Court, the Land lying 
in Treland; but the Plea was over-ruled, and he was ordered to pay 
Coſts for endeavouring to ouſt the Court of its JuriſdiQtion; per Notring- 
ham, L. C. Mich. 1862. between the Earl of Arglaſſe and Muſchamp, 
1 Vern. 77. 1 Vern. 135. d and the former Reſolution affirmed 
by North, L. K. upon a Re-hearing; who ſaid that the Objection that 
the Court could not ſequeſter the Lands in Ireland was of little 
Weight, for that it did not appear but that the Defendant had other 
Lands in England, which would be ſubje& to a Sequeſtration. | 

3. So where a Bill was exhibited againſt A. to anſwer a Contract 
made of Lands that lay in Ireland; and tho the Lands lay in Ireland, 
and the Title was under the Act of Settlement there, yet a ne exeat 
Regnum was granted, and Proceſs againſt him to anſwer; and when 
he afterwards went into Jre/and without anſwering, he was ſent for 
by ſpecial Order from the King, and made to anſwer the Contempts, 
to abide the Juſtice of the Court. Between Archer and Preſton, and 
cited by the L. C. 1 Fern. 77. „ lug * 

4. It a Truſtee lives in England, the Chancery here may decree 
the Truſt, though the Lands lie in Ireland, although it was objected, 
% That in this Caſe there had been two Judgments in the Courts 
of Law in Ireland, and three Bills in Equity; 2dly, That the Truſtee 
came here occaſionally, and that it would be unreaſonable to keep 
him from his Concerns to attend this Suit. 34%, That the Caſe 
ariſes upon Facts properly triable in Ireland, viz. Whether Ceftui 
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« * 
que Truſt were the ſame Perſon who died in Rebellion, which y,, 
twice tried before in Ireland, and found againſt the Plaintif 
4thly, That this Caſe depends on the Conſtruction of the Act of &. 
tlement in Ireland; but theſe Objections were over- ruled, the Proof 
being full as to the Identity of the Perſon; two Chief Juſtices concu 
with my Lord Chancellor, that the Judges here were proper E 
ſitors of the Iriſh Laws. Mich. 1686. between the Earl of Kildar, 
and Sir Morris Euftace and Fitzgerald, 1 Vern. 419. | 

5. The Bill was, that the Defendant might redeem a Mortgage 
of the Iſland of Sarke, or be forecloſed; the Defendant pleaded i 
the Juriſdiction of the Court, that the Iſland was Part of the Duchy 
of Normandy, and had Laws of their own, and were under the Ju- 
riſdiction of the Courts of Guernſey; but the Plea was over- 
becauſe the Mortgage was of the whole Iſland, and for that the De. 
fendant was ſerved here; for Equitas = in Perſonam. Paſth, 
1705. between Toller and Carteret, 1 Fern. 494. vide 1 Chan, (a. 
221. Where it is ſaid by Serj. Maynard, that Court could not by 
—— bind the Jſe of Man, it being out of the Power of ay 
Sherift, 1 


(D) Concerning the Juriſdiction of the Court d 


Equity in the Exchequer, and how it inter- 
feres with Chancery. 


1. IF a Cauſe has been heard in the Exchequer, and two ſeveral 
I Trials directed, e. HH or no Will, and in both a Verdict is 
for the Plaintiff; and yet the Court diſmiſſeth the Bill, but without 
Prejudice in Law or Equity; the Plaintiff, by an original Bill in 
Chancery, may have Relief for thoſe Matters. 1 Chan. Ca. 155. 

2. A Bill was exhibited in concerning Tithes and Bounds 
of a Pariſh, which proceeded to Anſwer and Replication ; then the 
Plaintiff — 5 Bill in the Exchequer, and his yon 
were examined, and now procceds again in Chancery, and replies; 
the Defendant pleaded the — — in the Ex- 
chequer, and ruled good as to the Examination of the ſame Matters 
which being examined to there, were nat to be examined in Chancery. 
1 Chan. Ca. 233. 3 
3. A Mortgagee brought a Bill in the Exchequer to forecloſe, the 
Mortgagor exhibited a Bill in Chancery to redeem, to which the 
Mortgagee pleaded the former Bill ing in the Exchequer; and 
the Plea was over-ruled, tho it was urged, that if the Deputy Re- 
membrancer ſhould take the Account one Way, and a Maſter here 
ſhould take it another, it would breed Confuſion; and that if thi 
Court ſhould be of Opinion, that there ought to be no Redemption, 
and the Exchequer ſhould decree a Redemption, the JuriſdiQions 
would claſh: But per Lord Chancellor, the Exchequer tho an an- 
tient Court of Equity, yet is but a private Court, and its Juriſdiction 
for getting in the King's Revenue; and if there ſhould happen any of 
the Inconveniencies mentioned, there are ſeveral Precedents, that In- 
junctions have gone to the Exchequer in ſuch Caſes. Hill. 1683. be 
tween the Earl of Nezwbourgh and Wren, 1 Vern. 220. 
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Decree was obtained in the Exchequer againſt Two of the 
[ Ih of Bridgenorth, to eſtabliſh a Cuſtom for all the Inhabi- 
5 chere, to grind at the Kings Mills; and this Decree was had 
without any Trial, and afterwards affirmed in the Houſe of Peers; 
ys 4 now this Bill was brought in Chancery by other Inhabitants of 
Bridgenorth, to prevent Multiplicity of Suits, and to examine Wit- 
neſſes in per petuam rei memoriam. and to diſcover Evidences in the 
Defendant's Hands; and in the Bill they deny that there is any ſuch 
Cuſtom for Grinding, Oc. and alledge, that the former Decree in the 
Exchequer was obtained by Colluſion, and that the Defendants 
would not bring any Actions at Law, till the Plaintiff's Witneſſes 
were dead; and they likewiſe pray a Diſcovery, whether the Inhabi- 
tants in new Foundations as well as old, ate obliged to grind at the 


King's Mills. To this Bill the Defendants pleaded the former Decree 


in ho Exchequer, and Affirmance in the Houſe of Peers in Bar, and 
alſo dem to the Bill, but had not, as was affirmed, denied the 
Colluſion charged by the Bill; and the Court held, that the Tenor 
of the Bill was directly to queſtion the Juſtice of the former Decree, 
and that the Charge of Colluſion need not be anſwered, being 
inſerted to give the Court Juriſdiction; and if there was any R 
it muſt be by Application to the Houſe of Peers. Micb. 1699. be- 
tween Jay & al and Braine. * Lage * ted 
5. The Plaintiffs, as Aﬀignees under a Statute of Bar , pray 
an Account of the Eſtate o®Zind the Bankrupt, ſeiſed by the Defen- 
dants, on Pretence of Debts owing to tht King, by Virtue of ſeveral 
Extents ſued out for that Purpoſe, ei. otie original Ext#xe for the 
King, and two other Extents in Aid by the Deferidants, who were 
Farmers of the Excife, it being objected that this Matter was _ 
perly cognizable in the Court of Exchequer, which was the King's 
Court of Rievenie; and that this Court would not examine what 
was the Quantum of the Debt due to the King, or how far the Ex- 
tents were neceflary: The Lord Keeper allowed the Obje@ion and 
diſmiſſed the Bill; and as to the Precedents whith had been produ- 
ced, where this Court had held Plea in like Caſes; he ſuid they did 


not come up to this Caſe, for in the Caſe of (a) Capel and Bretver, ( 1 ves. 
the Defendant who ſued the Extent in Aid, confeſſed by Anſwer he 469. 


had ſufficient of his own Eſtate to pay the King's Debt; and in 
the Caſe of Choſmly and Hurt, it appeared to be à fruudulent 
Contrivance by an Extent” in Aid,” to gain a Preferente to à Debt 
on inferior Nature. Paſch. 1701. between Broten and Tran, 
2 ern. 426. $ "$3.3 ft 8.1 07 a 093! U 


(E) How far Chancery wil exert a Jitriſoſetion 

4 . ro IE'S 
e ourt | 

Cheſter, Durham, &c. = . 7 lis 


I, IF 4. and B. are made Executors, and both prove the Will, but 
4. only acts as Executor, and dies, leaving his Wife E 7 

and a Legatee ſues N. int the Spiritual Court, he being liable there 

by his Joining in the Probate of the Will; yet per Lord Keeper, tlie 

Judgments of the Ecclefiaſtical Courts ate as well fubje& to the E- 

* quity 
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quity of this Court as the Judgments at Law ; and he inclined 0 
give Relief in this Caſe, the Party being without Remedy þ 
peal, for the Delegates are to judge according to the Eceleſiaticy 
Laws. Paſch. 23 Car. 2. between Yanbrough and Cock, 1 Ch 
Ca. 200. | | f | 

2. If an Infant Legatee ſueth in the Eccleſiaſtical Court, and at. 
terwards in Chancery, the Suit depending in the Ecclefiaſticy 
Court cannot be pleaded in Bar, for there is no ſuch Security for 
the Infant's Advantage as here, eſpecially as to Intereſt and brins; 
in an Account. Hi. 33 Car. 2. between Howell and Wal, 
2 Chan. Ca. 85. | | N 

3. A Bill was brought to have Diſtribution of an Inteſtate's Eſtate 
according to the Statute 22 Car. 2. to which the Defendant pleaded 
that the Ordinary is made Judge, and appointed to take Securjy 
and that the Plaintiff ought not to ſue here; but the Lord Chai. 
cellor over-ruled the Plea, Paſeh. 34 Car. 1. between Pampliz and 
Green, 2 Chan. Ca. 95. 2 Vent. 362. K P. 

4. The Widow in the Spiritual Court ſet up a Procurator for het 
Children, the Infants, and gets her Account paſſed there, and each 
Child's Proportion aſcertained there, and Diſtribution decreed; and 
on giving new Security, got the old Security diſcharged ; but the 
Court, without Regard to the Proceedings in the Spiritual Cour, 
decreed an Account of the whole Eſtate. Paſch. 1688. between J, 
ſell and Axtell, 2 Yern. 43. | f. * 

F. If there be Fraud jn obtaining a Will relating only to a per. 
ſonal Eſtate, let the Fraud be ever ſo apparent; yet it is not exz- 
minable in Chancery after the Will is proved in the Spiritual Court, 
8 long as that Probate! is in Force. Between Archer and Moſe, 
a Hm... doit 21 200 iddaziggt 
6. A Will of a Perſonal Eſtate obtained by Fraud, and by getting 
the Party to ſwear, that it ſnould not be revoked; yet aſter Probate 
in the Spiritual Court is not to be controverted in Equity; but if a 
Party claiming under ſuch Will comes for any Aid into Equity, be 
ſhall not have it. Between Ne/ſon and Oldfield, 2 Vern. 76. 

7. If the Plaintiff exhibits his Bill to be relieved touching ſome 


Lands in Cornwall, and the Defendant being Head of Exeter Culligt 


in Oxford, pleads the Privilege of the Univerſity of Oxford, and that 
he ought: to be ſued in the. Yice-Chancellor's Court in Oxford only, 
his Plea will be over-ruled; for Matters of Freehold are excepted 
out of their Charter; and their Court can, at beſt, have but a lame 
Juriſdiction as to Lands in Cornwal. Hill. 36 Car. 2. between H 
phens and Dr. Berry, 1 Vern. 212. 

8. The Plaintiff ſets forth in his Bill, a Contract under Seal with 
the Defcndant,, for making a Leaſe of certain Lands in Middleſe:, 
and prays an Execution of the Agreement; to which the Defendant 
pleaded; that he was Head of 4 College in Oxford, and ſets forth the 
Charters of, Oc. impowering the Univerſity to inquire and proceed in 
all Pleas and Quarrels in Law and Equity, (Fc. and concluded to 
the Juriſdiction of the Court; but the Plea was over-ruled ; 1/f, Bc- 
cauſe the Charter ought properly to be extended to Matters at Com- 
mon Law only, or to Proceedings in Equity which might ariſe in 
ſuch Caſes, and not to meer Matters of Equity, which are originally 
ſuch as to execute Agreements in Specie. 140% Conuzance of Pleas 
is never to be allowed, unleſs the inferior Juriſdiction can give ru 
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nedy; here they can only excommunicate or impriſon, but cannot 
1to Sequeſtration of the Lands in Middleſex. Hill. 36: Car. 2: 
between Draper and Dr. Crowrber, 2 Vent. 362. 

9. A Claim of Privilege. cannot be put in by Writing, but it muſt 
be by Way of Plea, but it need not be on Oath. x Chan. Cu. 237. The 
Privilege of any inferior Court cannot be objected to at hearing, but 
muſt be pleaded. 2 Fern. 484. 3 

10. A Man cannot ſue in the Chancery of Cheſter, for a Thing 
which in Intereſt concerns the Chancellor there, becauſe he cannot 
de his own Judge, and therefore he may in this Caſe ſue in the Chan- 
cery of England ; otherwiſe there would be'a Fallure of Right. Bes 
tween Sir John Egerton and Lord Derby, 12 Co. 113. 

11. If a Man hath Cauſe to complain in Equity of a Matter ari- 
ſing within the County Palatine of Chefter; if the Defendant lives 
ut of the County Palafine, he may be ſued in the Chancery here, 
or otherwiſe there would be a Failure of Juſtice, for ings in 
Equity, binding the Perſon. only,” if the Perſon lives out of the Ju- 
riſciction of the Chamberlain of Cheſter, there can be no Relief there. 
12 OU. 113. : 

N have an Account of the Proſits of 
Lands which the Defendant had received on Truſt for the Plaintiff 
during his Minority, and for Money received on Bonds belonging 
to the Plaintiff, and for Writings, Cc. the Defendant pleaded, that 
the Lands lay in Cheſhire, and that he lived in Cheſhire in the Coun- 
ty Palatine of Cheſter, and therefore not within the Juriſdiction of 
this Court; and though Precedents were ordered to be { and 
on View of them a Maſter certified, that tho' the Privilege of the 
Counties Palatine was allowable, yet it was between Parties dwell- 
ing in the ſame County, and for Lands there; yet the Plea was over- 
_ Hill. 14 Car. 2. between Eagworth and Davies, 1 Chan. 
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CAP. XVII. 
 Creditoz and Debtoz. 


(A) Where there is a Þzo Deed on Will ty, 
Payment of Debts, what (all be paid, 
: (B) The Ozder and Manner in which Debts wall he 
paid, 02 what Precoedence one Kind of Debt wall have 6 
ver another in Equity. 
(C) What @all be a good Payment, to whom, and at 
what Time, 
(D) Where Debts of a different Nature are due, and a 


general Payment is made, co which Debt wall it be a 


plied. 
„ that Conveyatice 02 Pifſpoſition hall be fraudy; 
lent as kd Creditozs, | 


(A) Where there is a Pꝛoviſion by Deed 0: 
Will foz Payment of Debts, what Debts 


F A. makes a Deed of Truſt of Lands for Payment of his 

. Debts, to take Effect after his Death, and the Words of the 

Deed are, Montes owing by him, and a Schedule is annexed 

to the Deed, wherein Mention i is made of 1000/. to 4. and 

500 J. owing to B. and then there is this Lem, vis. The Sum of 
3000/. owing to other Perſons ; this Deed ſhall not be conſtrued to 
charge the Lands with Debts contracted afterwards, tho they * 
not the Sum mentioned in the Schedule. Decreed Hill. 1681. be 
tween Purefoy and Purefoy, 1 Vern. 28. 
2. A. had a Demand of 500 J. againſt B. and had run it up to 
27001, and obtained a Decree for it in Chancery, from which J. 
appealed to the Howſe of Lords, where the — was affirmed: It 
was obſerved, that B. at the pronouncing this Decree in the Houſe 
of Lords, fell down in a Swoon, and within a Week afterwards 


died, as ſuppoſed, of Grief; but he firſt got a Petition anſwered, 8 
+ a Re- 


e, . Soha 


ins Dower g. 
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Rehearing, and in his Sickneſs deviſed all his. Lands for the Pay- 
a it of his Debts z and my Lord Keeper faid,, that this could not 
be intended a proviſion for 4's Demand, which he denied Oath, 
in which he died a Martyr; however, at length Finn. gt af- 
ſimple were paid 4. ſhould come in and 
de paid his Debt, if he could find Aſſets. 1682. between Nor- 
ien and Norden, 1 Fern. 142. 1 Fern. 431. & C. cited, and ſaid to 
be adjudged by my Lord Keeper North, not to lie within the Intent 
of the Proviſien for Payment ef the Teſtator's Debts. HY. 
3. A Man deviſed bis Lands for the Payment of his juſt Debtsz 
the Teſtator, whilſt a Student at Cambridge, (but of Age) had by 
Surprize, g upon to give a Covenant for Payment of a 
Portion to his Siſter; but fie afterwards conteſted this Debt; and 
though he was decreed to levy a Pine to ſubject Lands for the Pay- 
ment of it, yet be refuſed ſo to do: Per Curiam, this being a juſt 
Debt, ſhall be paid, though perhaps not within the Intent of the 
Proviſion, Decreed Fill. 1686. between Lord Holks and Lady Car, 


: ſubject af 
i barred by the Statute of Limitations, ſhall. be paid; 
ke thay ans ore * — Wurz the Statute hath 
not ertinguiſne it taken away the Remedy. 1 Kull. 
„* mc 
A oW's a oney on the ge of a Ship, 
185 that whatever Money the Mortgagee ſhould advance 
for Inſurance of the Ship in a Voyage, ſhe. was then about ta make, 
that he would repay it; but there was no Covenant for Repayment 
of the Principal Money it ſelf; the Mortgagee inſures the Ship, and 
the Mortgagor repaid him that Money; then the Ship proceeds ow 
ber Voyage, and returns home; and being afterwards to. go out on 
another Voyage, the Mar treated with a Perſon concerning 
the Infurance, but could not agree for the Rate, and thereupon. the 
Ship went out and was loſt in the Voyage; and now between the 
Mortgagee and the Exeeutors of the Moxtgagor, the Queſtion was, 
whether the Mortgagee ſhould come in for his Principal Money as a 
Creditor by ſimple Contract; and it way | | 
becauſe there was no Cavenant for Payment 


Money too; but 
other Side it was urged, that if he bad taken no. Sour at 
his Money, he had then, withoat Queſtion, been a 


y 
6. If a Man ſeiſed in Tail of Lands, af which there is a Term in 
Truſtees to attend the Inheritance, levies a Fine, and by Deed 
jects the Land to a Debt of 2000 JL. but declares, that the 
pa the Land thould be to the old Uſes, and after deviſes the Land 


1 Vern, 99, 100. but the Reporter makes a Onezre, for it ſeems he 
Was but Tenant in Tail of the Inheritance, and ſo could not charge it 


or 
KS 


— 


Creditor and Debtor. 


by his Will, unleſs it be intended he had ſill a Power of doing it 
lodged in him, by Reafon of the Fine, notwithſtanding he had de. 
clared, that after the Payment of the 1000/. it ſhould go to the 
former Uſes. fe tle G42 

5. On the Marriage of the Plaintiff with Ederard, Earl of Jp. 
wick, in 1696. previous thereto a Settlement was made by the Hay 
to the Uſe of two Truſtees, for ninety-nine Years, if the Ear ang 
Counteſs ſhould ſo long jointly live, in I ruſt, out of the Rents ang 
Profits to pay to the > for her ſeparate and perſonal Uſe, 

Way of Pin-money, 400 /. per Ann. quarterly, and ſubject thereto 
that and the Reſt of the Eſtate was to the Earl for Life; Remainder 2; 
to Part to the Counteſs for Life for her Joigture ; Remainder of the 
Whole, as the ſaid Eſtates ſhould determine, to the Uſe of the Firſt and 
other Sons of that Marriage ſucceſſively in Tail Male, with Remain. 
der in Fee to the Earl; the Marriage takes Effet, and Jul) 1701, 
the Earl being taken ill makes his Will, whereby he charges, as fa 
as he was able, all his Real Eſtate with the Payment of his Debts 
and ſoon after dies, leaving only one Child, Edward- Henry, then 
Earl of Warwick. At the Time of his Death there was a Year and 
three Quarters of the Pin-money in arrear, and he was likewiſe in- 
debted to ſeveral other Perfons in conſiderable Sums of Money, 
which his Perſonal Eſtate would not extend to pay and ſatisfy; and 
there being no Executor named in the Will, the Lady Ez. Rich, 
his Siſter, as Principal Creditor, took out Adminiſtration to him, 
with the Will annexed ; and nothing but the Reverſion in Fee of the 
whole ſettled Eſtate, being in his Power to charge with the Payment 
of his Debts, this Reverſion could not be affected or ſold, during the 
Continuance of the Eſtate-tail, as it was liable to be docked by a 
Recovery by the Tenant in Tail; Earl Edward-Henry attained his 
Ape of twenty-one Years in 1719, and ſoon after levied a Fine to 
the Uſe of himſelf and his Heirs, and in 1721, died without Iflue In- 
teſtate and unmarried ; and upon his Death the Eſtate deſcended to 
the Defendant; and the Plaintiff, the Counteſs, his Mother, took out 
Letters of Adminiſtration to the ſaid Ear Edward-Henry; and now 
this Bill was brought by the Counteſs for a Satisfaction of the aid 
Arrears of Pin-money, and by the other Creditors of Fart Edward, 
for a SatisfaQtion of their Debts; and in order thereto, for an Ac- 
count of the Real and Perſonal Eſtate of Earl Edward; and that if 
the Perſonal Eſtate were not ſufficient, that the ſame might be paid 
out of the Real Eſtate, which now, by the Failure of Iſſue Male, 
was become Aſſets, according to the Will of Earl Edward. It was 
inſiſted upon, for the Defendant, that the Earl and Counteſs living 
together, and no Demand being proved to be made of theſe Arrears 
of Pin-money, that it was in the Nature of a Preſent of them to the 
Earl, or a Waiver of them, and that at moſt in ſuch Caſes, the 
Court never allowed more than a Year's Arrear; becauſe it was im- 
poſſible, but that at the Husband's Death, ſome Arrears muſt be, 
unleſs they were always paid punctually at the Day, and therefore a 
Year has been always held to be as much as was reaſonable to allow 
in thoſe Caſes; but in this Caſe the Court allowed the Whole, as 
the Whole were proved to be in arrear; and that between Husband 
and Wife, who lived well together, three Quarters of a Year made 
but little Difference. Another Point inſiſted upon for the Defendant 
was, that by the Fine levied by Earl Edward-Henry, the p_— 
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. xtinguiſhed or conſolidated with the Reverſion or Remain+ 
— rer — and that the Plaintiffs Title to demand their 
robes then attached upon the Eſtate; and cited 1 Hall.; 33: S monde 


J Scudmore ; and therefore, that the Rents and Profits received 
by Earl Edward- Henry; ouglit to be applied towards a Satiſ- 


fon of the Plaintiff's Demands; and by Conſequence that the 
Plaintiff, the Counteſs, being Adminiſtratrix to the faid Eari, had 
Aſſets in her own Hands for that Purpoſe: But the Court was clear 
of Opinion, that the Rents and Profits received by Ear! Edwurd- 
Henry, of his own Eſtate, whereof he was then Owner, ſhould not 
be applicable for that Purpoſe before a Demand made; becauſe till 
cden he did no Wrong in receiving the Rents and Profits of his own 
Eſtate; and fo it had been decreed lately in the Caſe of Montagne 


and Bord in this Court. Mich. 1728. between the Counteſs of Mar- 
wick and Edwar As: | 


(8) The Ozder and Manner in which Debts 
ſhall be paid, oꝛ What Pzecedence one Kind 
of Debt ſhall have over another in Equity. 


I I. Lands are deviſed to Truſtees for Payment of Debts: Debts 

by ſimple Contract, and Debts by Specialty, ſhall be paid in 
Proportion ; and though the Truſtees are Creditors to the Teſtator, 
or Sureties for him, yet they ſhall not be allowed to prefer them- 
ſelves 2 Chan. Ca. 54. That all Debts, when the Deviſe is to 4 
Truſtee, ſhall be paid in Average, except thoſe that affect the Land. 
Decreed. Vid. 1 Fern. 63. | * 

2. But if the Lands are deviſed to an (a) Executor, they become (aYFhar they 
legal Aſſets, and ſhall be paid in a Courſe of Adminiſtration, and become le- 
according to the Precedency or Superiority at Law. Decreed Mich, pal 8 — — 
1682. between Girling and Lee, I Vern. 63. 2 Chan. Rep. 262. F. C. — reaſon 


3 i A Reſolved 
1. Chan: Ca. 248. 1 Rol. Abr. 920. Hob. 265. 


3. If one deviſes Lands to his Nephezy, and his Heirs, whom he 
makes his Executor in Truſt to ſell; for Payment of Debts and Le- 
gacies, the Debts and Legacies ſhall be paid in Average; for he ha- 
ving deviſed to him and his Heirs, ſhews that he deſigned, that it 
ſhould go in a Courſe of Deſcent; and he to take as 4 Truſtee. 
2 Vern. 133. But ©. whether the Debts ſhould not be preferred; 
and vid. 2 Fern. 248. the Caſe of Sir John Bowles cited; where, upon 
a Truſt for Payment of Debts and Legacies; tho it was detreed by 
my Lord Keeper Bridgman, that they ſhould be paid Pari Paſſu, 
and each to bear the Loſs in Average; yet my Lord Nottingham re- 
verſed the Decree, and ordered the Debts to be firſt paid; and ſaid he 
would not let a Man fin in his Grave. Note; This has ſince been 
the conſtant Practice with Reſpett to Debts and Legacier; but as to 
Creditors, they ſhall be all paid in Average, except ſuch whoſe Debts 
afett the Land. Vid. 2 Vern. 405. 

4. If on the Eſtate of J. &. there ate ſeveral Mortgages, Judg- 
ments and Statutes; and he likewiſe owes ſeveral Debts by Bond and 
lmple Contract, and ſome Parts of his Eſtate are mortgaged no leſs 
Oo” 1 than 


— 
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than thrice over; and in this Manner, 8. to 4. there is x ſubſe. 


quent Mortgage of Lands, on which B. had a prior Mortgage dt 
Moiety of the Lands contained in A. s Mortgage, and alſo of fy 
other Parcels of Land: C. has a prior Mortgage of the other Moe. 
ty of the Lands compriſed in 4.s Mortgage, and alſo of fe, 
other Lands; and J. $. having ſubjected his Eſtate for the paynen 
of his Debts, it was held by my Lord Chancellor, that to ay 
Confuſion, the ſubſequent Mortgagees having a Right to redeen, 
the real Securities ſhould be firſt paid, and then the Bonds ang fn. 
ple Contract Debts in Average; altho it was urged, that the Subſe. 
quent Mortgages, Cc. ſhould be paid in Average with the Bond and 
ſimple Contract Creditors, their Securities not aflecting the Lands, th, 
legal Eſtate being in the firſt Mortgagee. It being likewiſe urped, 
that a Judgment-Creditor ſhould have Satisfaction before a 

(b) An Exe- Mortgagee, as at (5) Law, my Lord Chancellor thought it reafy. 

eutor ſhall able; but for the above Reaſons left him to get it at Law, i j, 

ſubſequent could. Decreed Mich. 1682. between Child and Stephens, 1 Vern, 1g, 


— — a . | , | 
fore a prior Statute, becauſe of the Notoriety of it. 4 Co. 59. but if the Statute be extended, whe. 


ther the Judgment · Creditor may enter on the Conuſee. Q. and vid. 2 And. 157. Cro. Eliz, 134, $12, 


5. It was decreed at the Rollt, that Mortgages were to be paid i 
the firſt place, and then Judgments, and then Recognizances, Gr. 
but upon an Appeal to the Houſe of Lords, it was adjudged, tha 
Mortgages were not to be preferred to other real Incumbrances; but 
that Mortgages, Judgments, Statutes and Recognizances ſhould take 
Place, according to their Priority, and as they ſtood. in order of 
Time. Mich. 1705. between the Earl of Briſtol & al and Hunger 
ford, 2 Vern. 524. | | Shy | 

6. If Creditors have joined in a Bill, and obtained a Decree for 
Payment of their Debts out of legal and equitable Aſſets, none of 
them ſhall be permitted to obtain a Preference of the others, by ob- 
taining Judgments againſt the Executors; and per Lord Keeper, 
where there are legal and alſo equitable Aſſets, the Creditors who 
will take their Satisfaction out of the legal Aſſets, ſhall have no he- 
nefit of the equitable Aſſets, until the other Creditors, who can only 
be paid out of thoſe Aſſets, have thereout received an equal Propor- 
tion of their reſpective Debts. Decreed Paſch. 1702. between Shep- 
pard and Kent, 2 Vern. 435. T1 1 ar) 

7. If the Teſtator ſeiſed in Fee, enters into a Statute, and deviſes 
a Legacy of 500/. and the Conuſee takes all the Perſonal Eſtate in 
Execution, ſo that nothing is left to pay the Legacy, Equity will 
decree the Real Eſtate to ſtand charged with the Legacy. 2 Chun. 
Ca. 4. 2 Chan. Ca. 117. S. P. decreed. = 
8. If there is a Debt owing to the King, Equity will order it to 

be paid out of the Real Eſtate, that other Creditors may have Satis 

faction of their Debts out of the Perſonal Aſſets. 1 Fern. 455. 
9. One died, leaving a Debt by Judgment, and another due by 

Bond, and the Judgment-Creditor being at a good Underſtan 

with the Heir, levied his Debt out of the . Perſonal Eſtate; | 
Hutchins, Lord Commiſſioner, inclined to relieve the Bond-Creditor, 
and. that he ſhould ſtand in the Place of the Judgment-Creditor, and 
charge the Land with his Debt; for as the Heir bas often the Aſlil- 
ance of a Court of Equity, in having the Perſonal” Alets applief 7 
1 | 
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— nn 
Eaſe of the Real Eſtate; it is ä 
quity to others: But the 3 aſonable that he ſhould do E- 
10. If one dies indebted by . to the Order. 2 Fern. 18 E- 
the Executor applies the perſonal A s and ſimple r 2. 
e, the ſimple Contract Creditor = in Diſcharge of the . and 
Mortgagee, and tho' one of them all ſtand in the Place of he 
Arent; yet as their Relief is onl gets Judgment of Aſſets cum the 
Average. Decreed Mich, 171 4 in Equity, they ſhall be acci- 
2 Vern. 763+ 1718. between Milſſn and 175 in 
11. But where H. ſeiſed in Fee, and ind: *. 
pies Legacies to his Children (whe and indebted by Bonds, by Wil 
ore) and deviſes his Lands to ou he had otherwiſe — . ill 
alſo made Executor, he pays th is eldeſt Son in Tail; and , ber 
and the Legatees brought a Bill Bonds with the Perſonal * Wk 
the Place of the Bond-Creditors o come againſt the Real gh 
the Lands had deſcended, the 2 the Court ſeemed to admi te in 
this Manner; but ſince the Teſt egatees might have been rel that if 
ved, that they ought to be 3 had deviſed them, it w eved in 
drs Intention, that the Deviſ pted; for it was as m des rug reſol- 
ſhould have their Legacies; ” ſhould have the Land, as t f Teſta- 
to in order to make good : 4 ſpecifick Legacy is n * = 22 
otherwiſe provided for, 3 One; and the Children e in- 
Harcourt Lord Chancellor in the Nature of Creditors. being 
Maſter of the Rolls, who dell an Appeal from a Deer rs. Per 
ſhould be charged, that both th that the. Real and Perfonal Elte 
Between Hern and Merick 2 Debts and Legacies mi __— 
12. If Lands are deviſed ra _ 416. ght be paid; 
place, and then Legacies; ** har to. pay. cee in the Grit 
fal Fehre th Lg to pay other Debes, the lat * 2 85 
e Le ' 

1 I 3 . 5 2 2 2 15 ee ortgage ſhall be 
a ine, and arti 10N o is Wife 1 3p f 
Truſtee a Bond * Jointure of 40 2 be 2 
for Life, Remainder to 82 of 40 4 er p == — - 3x her 
indebted in other Bonds, dies 1 cirs of her Body; the Hugband Wife 
ſtration, and confeſles Jud nteſtate, and the Wife takes A Farm, 
Bond-Creditor. Decree . her Truſtee; on a Bill b y 
8 before the Plaintiff; ife's Bond, as to herſelf = * 
rs of this Bond preferabl is paid; but the Children t y, to be 

ke and Fripp, 2 Vern e to the other Bond-Creditor o have no 
. 4 IF 4 purchaſes Lands of B. and 1 
other Part the Purchaſe - money 2 mortgages back theſe Lan 4 
of his Debts ch . and £ deviſes Lk be B. for 200. the 
an eee T 
in Equty. Mich, 1692 other Debts nr be a Charge on the Lana 
15. If a Freem een Bond and Kent. he Lands 
three an of London giv ent, 2 Vern. 287. 
n r IEP! 
the ms; and to the W idow's 2 L to Debts by AY 
2 Vern. Hig gatory Part. Between 2 4 2 will bind 
2 155 1 ä | Bowers , 
| ce of R 0 „ in A Co "= - 
cal Debts, tho by ſimple 2 g N 
» but ſhall, not- 
withſtanding, 
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next to Judgments. 1 Fern. 143. 


: F 
withſtanding, be paid before Legacies. Decreed per Lord Hare, 
between Toke and Potvell. TO 

17. If a Man recovers a Judgment or Sentence in France for Mo. 
ney due to him, the Debt muſt be conſidered here only as a Debt di 
on ſimple Contract. 2 Fern. 540. | 
18. The Arrears of Rent incurred in the Life-time of the Teſu. 
tor, ſhall be paid before Bond-Debts, tho reſerved on a Parol Leaks 
1 Fern. 490. | | 

19. if FJ. S. deviſes his Lands for the Payment of Mortgage, 
Judgments and Recognizances that affected the Land, and the 
other Debts, and there is a Recognizance not inrolled, it ſhall de 
taken but as an Obligation, and be paid as a Debt by Special. 
2 Vern. 750. ; | | 

20. So where a Recognizance being inrolled by ſpecial Order d 
the Court, after the Time for Inrolling of it was elapſed; and the 
Conuſor betwixt the Date of the Recognizance and the Inrolling d 
it, borrowed Money of J. &. upon r „ Which was noy 
over-reached by the Recognizance; and the Eſtate of the Conufir 
being in Mortgage prior to the Recognizance, ſo that neither the 

| Recognizance nor Judgment could reach the Eſtate without the Ai 
of Equity; and the Court inclined to give the Preference to the 
8 2 Vern. 234. vid. 2 Vern. 272. that Bond- 

ebts and Debts aſcertained, ſhall be preferred to Debts which only 
ſound in Damages. 

21. T. S. entred into a Bond, wherein he bound himſelf and his 
Heirs to pay 100/. within fix Months after his Death, and became 
indebted to the Plaintiff Neave in 45 J. by ſimple Contract, and died 
inteſtate, not leaving perſonal Aſſets ſufficient to pay his Debts; the 
Defendant was his Son and Heir, and had real Aſſets from him by 
Deſcent of the Value of oO. and he took out Adminiſtration to his 
Father; and fix Days before the 100 4. became due, by the Condition 
of the Bond, agrees with the Obligee to convey the Freehold Lands 
deſcended to him in Satisfaction of the Bond, and the Con 
were drawn and ingrofled accordingly; but before the Execution of 
them, he gives the Obligee thirty Shillings to have the Conſideration 
of the Deed razed, and made to be for ſo much Money paid in- 
ſtead of Delivery up of the Bond; but no Money 'was paid, but 
only the Bond delivered up; Neace the Plaintiff demanding his Debt, 
he inſiſted he had paid the Bond out of the perſonal Aſſets, and 
had none left to pay him; whereupon he brought this Bill, and 
the Defendant inſiſted, that he being both Heir and Adminiſtrator, 
had a Liberty to pay the Debt out of what Aſſets he pleaſed; that 
he had not paid the Bond out of the real Aſſets, nor ever intended 
ſo to do; but upon the whole Matter the Court declared the Bond 
to be well paid out of the real Aſſets, and decreed the Debt and 
Coſts out of the perſonal Aſſets. Hill. 1695. between Neave and 
Alderton. | > 2M 9 

22. Upon a ſpecial Report it was adjudged, that in Relation to 
other Debts, in Point of Priority of Satisfaction, a Duty decreed 
ſhould take Place before Debts on ſimple Contract and Bonds, and 


23. So where an Adminiſtrator paid Money on Specialties, 1 
M | wi 


% 


7 7 <& 8 8 F . FF” . ] ͤ . ²˙.wÜ[Ü:ĩ· A 2 . 


* 
— — — —-— 


OD Creditor and Debtor. 


_— 4 hi. Atl 


dee of Money due by (r) Decree; and had fully ad- (0 A 
withour the Ales i yer be was * ; f 
2 Verne 37. F — 


form a Dee 
ranted to t 


- , ſhall be ſarished 
Death of the, Td lerer re now held to bo equal to Judgments at Lay. Vide: Fer. 88. 


hat ſhall. be a good Payment, to whom, 


4 < 


(0) W 


F J. & a Scrivener, lends the Money of A. to B. and takes Se- 
J curity by Mortgage, in Truſt for A. and A. has the Security 
always in his Poſſeſſion, and B. pays the Money to the Sorivener, who 
becomes inſolvent, ſueh Payment will not diſcharge Y. for he having 
paid the Money, without taking up his Security, is an Evidence that 
he truſted the Scrivener more than 4. Decreed oh View of Prece- 
dents, between Hen and Qi, 1 Chan. Ca. 9 e 

2. So if Money is paid to one who uſually received Money for the 
Obligee; yet if ſuch Receiver has not the Cuſtody of the Bond, Pay- 
ment to him will not? de good. Between Gerrurd and Baker, 

u. Ca. on. ³ꝛ 
= Man rut 7” Scrivener to put out his Money, he takes 
Bond for it, and afterwards delivered the Bond td the Obligee, but 
receives the Intereſt from Time to Time, and afterwards called in 
the Principal; and the Obligor paid the Prineipal to the Scrivener, 
and took a Note from him to deliver” up the Bond (he having it not 
when the Money was paid in) then the Stiivener writes to the Obligee 
to ſend him the Bond, which he accordingly does, but takes the 
Scrivener's Note, either to deliver back the Bond er te pay the Mo- 
ney; before the Money paid, the Scrivener breaks, and the Obligee, 
for a little Money, gets back the Bond from the Serivener's Clerk, 
and puts it into Suit; and this Bill was brought by the Obligor to be 
relieved, and have the Bond delivered up, which was decreed atcord- 
ingly, with Coſts; for the Court held, that from the Time the Bond 
came into the Scrivener's Hands, he Was Truſtee for the Obligor (the 
Money being paid); and it is plain the Obligee truſted the Scrivener, 
not only with putting out his Money, but with the Cuſtody of his Se- 
curity. Paſch. 1691. between Mbington and Orme. 0 
4. The Intereſt- Money of a Mortgage being paid to a Scrivener, 
who became inſolvent; the Queſtion was, who ſhould bear the Loſs: 
It was admitted, 1, That if the Scrivener be intruſted with the 
Cuſtody of the Bond, he may receive either Principal or Intereſt. 
24ly, That if the Scrivener- be intruſted with the Mortgage-Deed, 
but not the Bond, he hath only an Authority to receive the Intereſt, 
but not the Principal, becauſe the Giving up the Deed is not ſuffi- 
cient to reſtore the Eſtate; but there muſt be a Reconveyance; where- ' 
as the Giving up a Bond is in Law an Extinguiſhment of the Debt. 
34%, That tho the Scrivener has neither the Cuſtody of the Mort- 
gage nor Bond, yet if the Mortgagee agrees that the Mortgagor ſhall 
pay the Intereſt to the Scrivener, the Intereſt may be well paid to the 
Serivener as long as the Mortgagee lives, 4thly, That if his Execu- 
tor receives Intereſt from the Scrivener, which became due after the 
| Pp Mort- 


ed to pay the Money dectted: Sing on 
EZ nes i pel an Exe- 
, reer ; 

deres made againſt the Teſtator before a Statute acknow] by him; and a Prohibition 
he Council of Tork — 1 Roll. Abr. 377. An Obligation becoming due after the 
| ore a Decree in Chancery. Sh. 38. Burt the Law has been 
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| of a Feme Covert, lend it to C who gives Bond to the Tres 


| Mortgagee's Death, he thereby renews the Agreement, and the Mon. 
gagor ſhall not bear the Loſs, if the Scrivener breaks, which Was the 
principal Point in this Caſe. Decreed at the Rolls, and affimed 


vol and IWattham, 1 


Money; and then deſiring the 


Cozyper Lord 8 on a Rehearing, 7 Aun. between 5 
K. 177. 10 N: 2 

5. If A and N. being Truſtees of Money, for the ſeparate 11; 
and the Truſt is declared in the Condition, and the Bond is kept by 
the Feme; apd B, having received Money for C. they ſettle an gl. 
eoum, and B. gives C a Receipt for reo l. as feceived for the Uſs 
of the Feme, and B. becomes inſolvent, C: ſhall not be diſcharge 
of this 100 /. the Truſt being declared in the Condition, ang the 
Feme having the Bond in her Ouſtody. Decreed Hill. 1705. between 
Baldwin and Billingsley, 2 Fern. 3539. 

6. If there are two Executors, and one of them is decreed not t» 
receive any more of the Teſtators Eſtate, and a Creditor, by Mor. 
gage to the Teſtator, being preſent at the Pronouncing the Decree, 
but not a Party to the Suit, pays Money to the Executor, again} 
whom the Decree was, he ſhall pay — Decreed Triy, 
34 Car. 2. between Harvey and Mowntague, '1 Fern. 57,122, KC 

7. If an Obligor pay the Money to the Obligee aiter Aſſignment cf 
tha Bend, and Notice thereof, ſuch Payment will not diſcharge hin, 
2 Vern. 540. 2 50 2) 

8. If a Feme Mortgagee, en her Marriage, ſettles the 'Eftate on 
her ſelf for Life, Remainder to the Iflue of that Marriage, and the 
Mortgagee brings a Bill to redeem, and ſhe omits ſetting forth the 
Settlement in her Anſwer, and the Mortgagor has a Decree to re 
deem, and he pays her the Mortgage-Money ; and afterwards the Iſue 
of the Mortgagee brings an Ejectment on the Settlement, and recovers 
the mortgaged Premiſſes, the Mortgagor ſhall be relieved, having 
paid his Money purſyant to the Decree, and having been in no Fault; 


tor if the 2 it was by his own Mother. Decreed 1690, 


between Chapman 2 Vern. 142, | 

9. The Plaintiff was indebted to the Defendant upon two Notes, 
and the Defendant obtained] t at Law againſt him for the 
dant's Forbearance, he told him, 
that if he would procure one Defoy to give him his Note for the 
Money, he would accept of it, and acknowledge Satisfaction on the 

udgment, and deliver up the Plaintiff's Notes; and being to go 
orthwith out of England, he left the Plaintiff's Notes with his A- 
gent here, to be exchanged for Defoy's, in Caſe the Plaintiff procured 
them, and the Plaintiff accordingly procured two Notes payable to the 
Defendant, which he delivered to the Defendant's Agent and took up 
his own Notes; and the Attorney at Law ſtaid all further Proczed- 
ings, but would not acknowledge Satisfaction on the Judgment, ha- 
ving no Orders for it from his Client; and before Defoy paid any of 
the Money, he failed, and then the Defendant proceeded at Law on 
the judgment; whereupon the Plaintiff brought this Bill to be re- 
lieved, and ſuggeſted, that he had diſcounted the Money with Defs, 
and made him Satisfaction; but he made no Proof of any ſuch Thing, 
and therefore at the Hearing his Bill was diſmiſſed by the Maſter of 
the Rolls; and this Decrce was affirmed by my Lord Keeper on Ap- 
peal. Hill. 1700. between Grubarr and Gairand. 


10. If 


4 
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lea Mortgagee, by Will, remits Part of the Mortgage-mo- 

. the Red be paid within three Mears after his Death, 

and the pete fails to pay the Money, he ſhalf loſs the Benefit of 

+ Dive: t 7 ͤ 

3 if a Creditor agrees with his Debtor to take a Sum of Mo- 

ney leſs than his Debt, fo that it be paid preciſely at fuch a Day, and 

he fails of Payment; and afterwards brings his Bill, ſuggeſting ſome | 

equitable Excuſes, why he did not preciſely pay at the Day, and that 

he tendred the Money within a Day or two atterwards; yet his Bill 

will be diſmiſſed; for Ovjus off Hare jus tf difponere." 1 Fern. 210. 

But if the Security was bettered, as by another's becoming bound 

D . 22 4 os = 
12. But if a Deed of 'Frult is erected for Payment of ſuch Credi-. 

tors as come in within a Year; a Creditor will not be excluded, tho” 

he doth not come in tilt after the Year: r Fern. 260, 319. KG 


) When Debts of a different Nature ate due, 
and a general Payment is made, to whieh 
J 4. is indebted by Security, carrying intereſt, and alſo on ſim- 
le Contract, and he pays Money generally, it ſhall be taken 
to be — towards Diſcharge of the Debt which carried Intereſt; for 
it is natural to ſuppoſe, that a, Man would rather ele& to pay off the 
Money for which Intereſt was to be. paid; than the Money. due on _ 
Account. Mich. 168 1. between. and Lomax, 1 Fern. EP 


2. For if 4. indebted by Specialty, and alſo' on ſimple — rat, 
pays ſeveral Sums, and enters them in his Book; on Account of 
what was due by Specialty, this Entry ſhall not be ſufficient to make 
the Application; for altho the Rule of Law is, that Quitquid ſoloi= 
tur, ſolvitur ſecundum moaum' foloentis ; yet this Rule is to be under- 
ſtood, when the Perfon, at the Time of Payment, declates on what 
Account he pays the Money; but if the Payment. is general, the Ap- 
plication is in the Perſon receiving. Per Lord Chancellor, Hill: 1707. 
between Manning and Weſterne, 2 Vern. G6. 

3. If A. is indebted to B. by Bond; in which 7. & is bound as 
Surety, and alſo by ſimple Contract, and 4. ftates an Account of 
both Debts with B. and makes a Bill of Sale for ſecuring the Balance; 
which proves deficient, the Bill of Sale ſhall be applied towards the 
Diſcharge of both Debts in Proportion: And per Lord Chancellor, 
ſolely for this Reaſon, that both Debts had been caſt into one ſtated 
Account, and the Bill of Sale made towards Satisfaction of the whole 
Debt. Degreed Hill. 1681. between Bevis and Roberts, 1 Vern: 34. 
4. If a Creditof, by 79 and alſo by Bond, receives 200 . 
in Part, of the Purchaſer of the Eſtate of the Debtor; but gives no 
Notice that he would apply it to the Bond-Debt, it ſhall be applied 
towards Satisfaction of the Judgment, being Part of the Purchaſe- 
oney. Decreed Trin. 1687. between Bret and Marſh, r Fern. 468. 
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(E) What Conveyance o: Diſpoſition ſhay b. 


kraudulent as to Creditozs, 


4 
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oO! jo im E 225»87 O7 703}c2%3 x N CID 1324 STI & it 
I. ] "HE Wiſe joined with her Husband in a Mortgage, and |. 
1 : vied a Fine, with Intent to Bar her Dower; and in (oa. 
deration thereof, the Husband agreed the Wife thould have Reden 
tion of the Mortgage; and the Husband afterwards mortgaged. the 
Eſtate twice more; the ſubſequent Mortgagees brought their Bill to (,, 
(@) By tbe aſide the Agreement as (a fraudulent againſt them, which was decreci: 
13 Ele 25 But the Wife had her Dower ſecured to her. 1 Fern. 294. 
ra udu- * * 8 a TT PS ; 
lent Conveyances of Lands, S. Goods and Chartels,-to avoid-the Debt or Duty of another, (41 (0 
againſt the Party only, Gn. whoſe Debt dr Duty is ſo endea voured to be avoided) be utterly yy; y 
and every of the Parties to ſuch fraudulent Conveyance, c, being privy thereunto and juſtify 
— ſame, = forfeit — Year's _— of the _ Exe. © provided — _ can extend id 
rants made Bona fide, and u onſideration, to Perſons nor privy to ſuc uſion 
no Notice or — — a — I » ) luring 


to taiſtii Macy, ta pay his Debts 5 0 
his younger Children, reſerving» 50 ST de to himſelf for Life, 
Remainder to his Son, Gc. and the Fath 


againſt the Title of B. that is prior, where both are equally Creditors, and Poſſeſſion, at the Ti 
ef the Bill of Sale, is delivered © * | gn , , ime 


tween Tarback and Marbury, 2 Fern. 510. | | 

4. J. & by a Bill of Sale, made over his Goods to a Truſtee for 
the Defendant; who lived with him as his Wife, and was ſo reputed, 
he alſo purchaſed a Leaſe of the Houſe wherein he dwelt, in the 
Name of Truſtee, and declared the Truſt thereof to himſelf for Life, 
then in Fruſt for the Defendant during the Reſidue of the Term; 
and the Court held the Bill of Sale to be fraudulent as to the Plain- | 
titfs, who were Creditors; but as to Declaration of the Trult of 


the Term, that it was good, and not liable to his Debts, the whole 
3 : | TI 
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2 being in him; and it being ſo ſettled on the Purchaſe ; | 
ne — have given the Money to the Defendant to have 
— the Leaſe herſelf, Hill. 1704. between Flercher and Lady 

77 ru. 490. f 
N ian had brought his Action againſt M. for lying 
5 his Wife; and 13 Zanuary 1689. M. made a Conveyance 
A bis Land to Truſtecs, in Truſt, to pay his Debts mentioned in a 
cchedule annexed to the Deed, and ſuch other Debts as he ſhould 
f int, Within ten Days in — — following; the Plaintiff 
2 5000]. Damages againſt M. and brought this Bill to be 
relieved againſt the Deed as fraudulent againſt him, and made to 
defeat him of his Debt. Per Cur, this Deed is not fraudulent, either 
in Law or Equity, for ſuch Debts as are named in the Deed; for 
'he Plaintiff was no Creditor at the Making of the Deed; and tho 
it were made with an Intent to prefer his real Creditors before this 
Debt, when it came afterwards to be a Debt; yet it was a Debt 
founded in Maleficio, and therefore it was conſcientious in him to 
prefer the other Debts before it; but the Plaintiff may come in up- 
on the Surplus after the Debts mentioned in the Schedule, or ap- 
inted within ten Days, purſuant to it, are ſatisfied Mich. 1699. 
23 Lewkner and Freeman. ; | 
6. A Man binds himſelf and his Heirs in a Bond, and dies, leaving 
a Real Eſtate to deſcend to his Heir, and the Heir having aliened 
the Real Eſtate, the Obligee brought a Bill againſt the Heir and 
Purchaſer to be relieved, on the (c) Statute againſt fraudulent De- () By the : 
viſes; and my Lord Chancellor relieved him. Note; It was objected, 3 N —_ 
that that Statute being introductive of a new Law, the Relief on it concerning 
ought to have been at Law. Paſch. 1702. between Bateman and Tard, or 


Bateman. . | Profits, 
Charge out of the ſame, whereof the Deviſors ſhall be ſeiſed in Fee-fimp 


irors, upon Bonds, or other 


7. Though by the Statute againſt fraudulent Deviſes, a Man is 
prevented from defeating his Creditors by his Will; yet any Settle- 
ment or Diſpoſition he ſhall make in his Life-time of his Lands, 
whether voluntary, or not, will be good againſt Bond- Creditors, for 
that was not provided againſt by the Statute, which only took Care 
to ſecure ſuch Creditors againſt any Impoſition which might be ſup- 
poſed in a Man's laſt Sickneſs; but if he gave away his Eſtate in his 
Life-time, this prevented the Deſcent of ſo much to the Heir, and con- 
lequently took away their Remedy againſt him, who was only liable 
in Reſpect of the Lands deſcended; and as a Bond is no Lien whatſo- 
ever on Lands in the Hands of the Obligor ; much leſs can it be fo 
when they are given away to a Stranger. Decteed Trim. 1718, be- 
tween Par ſlocve and M eedon. 


Q q C AP. XXIII. 


C AP. XXIII. 


Cuſtoms of London and 
York. | 


(A) Chat (hall be deemed a Freeman of London's Eſtate, 
and ſubject to the Cuſtom. 
) What Diſpoſition made by a Freeman of his tate, 
ſhall be good oz void, being in Fraud of the Cuſtom, 
(C) Perſons intitled to the Benefit of the Cuſtom, and 
ſubject to it. | 
D) Concerning the Cuſtom with Keſpect to the Child:en 
of a Freeman, and here of Advancement, bzinging into 
Hotchpot, Survivoꝛchip and Foꝛkeiture. 
(EE) Concerning the Widow of a Freeman, and what 
hall be a Bar of her Cuſtomarp Share, 
(F) Eoncerning the Legatozy 02 dead Man's Share, 
what (hall go out of it, and how it ſhall be diſtributed. 
(G) Concerning the Cuſtom of York. | 


(A) What ſhall be deemed a Freeman of Lon- 
don's Eſtate, and ſubject to the Cuſtom, 


1. IF a Freeman of London has a Mortgage in Fee, this ſhall be 
counted Part of his Perfonal Eſtate, and will be ſubject to the 
(a) When (a) Cuſtom. 1 Chan. Ca. 285. per Cur. 


this Cuſtom 
firſt began, the Citizens of London had no regard at all to a Real Eftate, for they did not * any 
Freeman of London would purchaſe ſuch Eftate, but would employ his whole Fortune and tock 1 
Trade, and for the Benefit of Commerce ; which is the Reaſon that neither Eftates of Inheritance 
nor Freeholds in Houſes, Lands, c. are within the Cuſtom. Aich. 1710. between Clavell and Little 


arg uendo. 
2 2, But 


Cuſtoms of London arid York. 


— 


But a Leaſe for Years, waiting on the Inheritance of a Citizen; 
ot be reckoned a Chattel, to be divided among the Children 
agreed by Counſel, and admitted by the Court; 


2. 


ſhall n 
by the Cuſtom ; 


Ca. 160. | : I | LS es 

. * * and Freeman of London; poſſeſsd of a Leuſe worth 
„/ bought the Reverſion and Inheritance thereof in the Name of 
Truſtees, for 150 L and died; and whether this Leaſe, being Aſſets 
at Law, ſhould be Part of his Perſonal Eſtate, ſubject to the Cuſtom 
of London (there being no Declaration that it ſhould attend the In- 
heritance) was the Queſtion ; and it was decreed, that tho' this Leaſe 
would be Aſſets at Law to pay Debts, yet it ſhould attend the Inhe- 
ritance, tho there was no Declaration of Truſt that it ſhould do ſo, 
and not be liable to the Cuſtom ; per Nottingham Lord Chancelher ; 
and this Decree was confirmed on a Rehearing, by North Lord 
Keeper. Hill. 1683. between Dozwſe and Derivall, 1 Vern: 104. the 
Cuſtom of London ſhall not prevent the Attendance of a Term on the 
Inheritance. 1 Vern. 2. per Nottingham Lord Chancellor: 8 

4. On a Marriage of B. s Daughter with A. a Freeman of Lon- 
dm, B. the Father, ſettles a Term for Years in Truſt, that A. the 
Husband ſhould receive the Rents and Profits till ſuch Time as D: 
and E. or the Survivor of them, ſhould otherwiſe appoint, and then 
ſuch Perſon as they ſhould appoint; and for Want of ſuch Appoint- 
ment, for ſuch Perſons as the faid 4. by Will ſhould appoint; and 
for Want of ſuch Appointment, then in 'Truſt for the Executors and 
Adminiſtrators of 4. the Truſtees having made no Appointment; the 
Queſtion was, whether this Term ſhould go according to that Ap- 
pointment, or be looked on as Part of 4.'s Perſonal Eſtate, who was 
a Freeman of London, and ſo go according to the Cuſtom ; and my 
Lord Keeper was of Opinion, that it was not to be look'd upon as 
Part of A. s Perſonal Eſtate, becauſe it was never in him, but was 
ſettled by his Wife's Father, and therefore not ſubje& to the Cuſtom, 
Hill. 170. between Grice and Gooding. | 

5. It a Freeman of London is made both Executor and reſiduary 
Legatee, and he dies before he has made his Election; whether he 
will take as Executor or Legatee; yet the Legacy muſt be conſider- 
ed as ſuch, and will be ſubject to the Cuſtom of London. 1 Chan: 
Cu. 310. per Lord Chancellor. 

6. A Citizen of London having been a great Chymiſt, and ſpent 
great Part of his Eſtate in that Study, had given to the Defendant, 
who had married one of his Daughters, a little before his Death, ſe- 
veral Receipts for making Strong-waters, which the Plaintiff, who had 
married the other Daughter, and who had only 400 J. Portion given 
him, alledged, were worth 500 J. per Ann. certain Profit; and to in- 
duce the Court to think they were of Value, he offered the Defen- 
cant 5004, for his Intereſt in them, and prayed, that upon his bring- 
ing his 400 J. into Hotchpot, the Defendant might be obliged to ac- 
count for them; but my Lord Chancellor faid, that he would not 
ſo far Countenance theſe Receipts (which is only a Piece of Quacke- 
ry, and ſerves only to cheat the People) as to put a Value on them 
in Chancery; and the Plaintiff refuſing to bring his 400 J. into Hotch- 
pot, the Bill was diſmiſs d. Mich. 1682, between Fenks and Ho 
ford, I Vern, 62. 


1500 , 


(B) What 


— 


=_ Cuſtoms of London and York. 


Es, 


(B) What Diſpoſition. made by a Freeman gf 
his Eſtate, ſhall be good oz void, being in 
Fraud of the Cuſtom. 


1. Ir a Freeman of London is poſſeſſed of a Term for Years, and 

he voluntarily aſſigns it as a Proviſion for his Child, and dies 

(a) Though yet his Wife ſhall have her (a) cuſtomary Share therein; ſo found by 
che Father 4 Jury on an Iſſue directed out of Chancery, and tried before Hal 


cannot dil- 


poſe of the Ch. Juſt. Between City and City, 2 Lev. 130. 


cuſtomary : ; 
Parc from his Children; yet he may, by his Will appoint, that if one dies before twenty-one, an- 
other ſhall have his Part. 1 Lev. 227, but ©. and vid. 1 Chan. Ca. 199. cont”. 


2. If a Freeman of London makes a Deed of Truſt of a Term 
for Years, to the Uſe of his Will, and he by Will declares it to 
J. &. this Deed and Declaration will be void, being againſt the Cu- 
ſtom. Decrced 10 Car. 1. between Nott and Smithies, 1 Chan, 
Rep. 84. ä | | 
| 4 A Citizen of London being poſſeſſed of a Term for Years, af- 
ſigns the ſame in Truſt for himſelf for Life, paying 204. per Ann. to 
his Son by his firſt Wife, Remainder to his ſaid Son during the Re- 
ſidue of the Term; and it was made a Doubt, whether this Aſſign- 
ment was good within the Cuſtom of the City of London; ſo as to 
hind the other Children; and it was referred to the Recorder to cer- 
tify. Paſch. 1689. between Clerk and Leatherland, 2 Vern. 98. 

4. A Freeman of London having three Baſtards by T. J. confeſſes a 
Judgment to her in 1000/. defeaſanced for Payment of 50oſ, in 
three Months after his Death; and it was held, that this Judgment 
being voluntary, ſhould not prevail againſt Debts by ſimple Contract, 
nor againſt the Widow of the Freeman, but that ſhe muſt have her 
Share according to the Cuſtom of the City, without any Regard had 
to this Judgment; but his Debts being paid, the Judgment will bind 
the legatory Part. Decreed Hill. 1690. between Fairebeard and 
Baioers, 2 Vern. 202. | 

5. A Freeman of London, by Deed in Nature of a Will (the 
Words of which were, I gige and deviſe, but it was ſealed and de- 
livered) gave ſeveral Goods to his Children, but kept them in his 
Poſſeſſion; and it was held per Curiam, in Favour of the Widow, that 

if Goods are abſolutely given away by a Freeman in his Life-time, this 
will ſtand good againſt the Cuſtom ; but if he has it in his Power, as 
by Keeping of the Deed, Gc. or if he retains the Poſſeſſion of the 
Goods, or any Part of them, this will be a Fraud upon the Cuſtom. | 
Mich. 1 - 26 between Hall and Hall, 2 Vern. 277. vid. 2 Vern. 
612. & P. 6 

6. A Freeman of London having one Daughter, and three Grand- 
children by a Son deceaſed, by Deed aſſigns over ſeveral Leaſes in 
Truſt, to pay any Sum not exceeding 100 J. as he ſhould appoint; 
and by Deed and Will he appoints 500 J. to his Daughter, and the 
Reſidue to his Grandchildren; and it was held, that this was in Fraud 
of the Cuſtom, and void as to the Moiety which the Daughter was 
intitled to. Decreed Trin. 1712. between Turner and Jennings, 
2 Vern. 685. | 


2 | 7. But 


** 
7 
- 
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of We may Artlo> a He lege of fs Cum 5 SHiere” 
25e, MA: 


Cuſtoms of London and York. 153 


1 Money be given by a Freeman of London to be laid out 
: Land and ſettled on his eldeſt Son for Life; Remainder to his 
a" and other Sons in Tail, this ſhall not be reckoned any Part of 
he Perſonal Eſtate, neither is the Son obliged to bring it into Hotch- 
; to intitle him to a Share of the Perſonal Eſtate. Per Lord Chan- 
Pr Mich. 1685. * Annand and Honeyzwood, 1 Fern. 345: 
a J. 1 18. 5. . | | 
7M m — of London, who was a Widower, and had ſeveral 
Children, being poſſeſſed of a very conſiderable. Leaſehold Eſtate 
on 2 ſecond Marriage conveys theſe Leaſes, in Conſideration of 
000]. Portion, in Truſt for himſelf for Life, Remainder to his 
Wife for Life, in Lieu and Bar of all Dower, Cuſtomary Eſtate, Cc. 
Remainder to the firſt Son of that Marriage, and fo to every other 
Son; and in the Settlement there was an Agreement, that the Tru- 
fees ſhould ell theſe Leaſes, and inveſt the Money in the Purchaſe 
of Lands of Inheritance, to be ſettled to the Uſes aforeſaid ; but the 
Husband dying before any Purchaſe made, it was held, 1/7, That 
the Wife was barred from claiming any other Part of the Perſonal 
Eſtate, 2aly, That the Children by the firſt Venter could have no 
Right to thoſe Leaſes; neither would this Settlement prevent the 
Children of the ſecond Marriage from coming in for a Share of the 
Reſt of the Perſonal Eſtate; for by the Agreement theſe Leaſes are 
now to be conſidered in Equity; as if a Purchaſe had been actually 
made, and the Freeman had paid the Money out of his Pocket. 
Decreed Mich. 1700. between Hancock and Hancock, 2 Fern. 


665. 8.C. Vp £74 1/2 - 


c) Perſons intitled to the Benefit of the Cu- 
(© ſtom, and ſubject to it. | 


1. IF an Heir or Co-heir has a real Eſtate ſettled on him by his 

1 Father, he ſhall notwithſtanding, come in for his Share of the | 
Perſonal Eſtate, according to the Cuſtom of (a) London, certified to 2 In London 
be the Cuſtom. Hill. 1683. between Ce and Rich, 1 Fern. 216. ns 
2 Jon. 204. & P. Per Curiam. of Orphans, 


Time out o 

Mind, and there hath been a Cuſtom, that if any Freeman or Freewoman dies, leaving Orphans under 
Age, unmarried, that they have had the Cuſtody of their Body and Goods, and that the Executors 
and Adminiftrators have uſed to exhibit true Inventories before them; and if there appear'd to be any 
Debt, to be bound to the Chamberlain, to the Uſe of the Orphans, in a reaſonable Sum, to make a 
good Account thereof upon Oath, after they have received them; and if they refuſed, to commit 
them till they were bound; this is a good and reaſonable Cuſtom ; and if the Ecclefiaftical Court will 

compel them to make an Account there againſt this Cuſtom, « Prohibition lies. Hob. 247. 


2. If a Freeman of London leaves London, and reſides in the Coun- 
try, yet on his Death his Perſonal Eſtate ſhall be (5) liable to the (43 Sbalt be 


Cuſtom. 2 Fern. 110. -_ tho” 

x | : : e did not 
inhabit or die in Londow. 1 Rol. Rep. 416. 1 Sid. 256. All the Children of a Freeman, though he dies, 
and they were born out of London, ſhall be Orphans. 1 Vent. 180. 1 Mod. 80. If « Legacy be given 
by one Freeman to the Children of another, it ſhall be ſubje& to the Cuſtom. Hutt. 30. If an Or- 
Phan is taken out of the Cuſtody of a Perſon! to whom the Court of Orphans have eommitted him, they 
may impriſon the Offender till he produces the Infant, or is delivered by Courſe of Law. 1 Sid. 250: 
Raym. 116. S. C. adjudged. 1 Lev. 162. F. C. adjudged. So if any one (tho' not a Freeman) without 
the Conſent of the Court of Aldermen, marry ſuch Orphan, under the Age of twenty- one, tho'out of 
the City, they may fine him, and impriſon him for Non-payment thereof; fot if the Cuftom ſhould 
not extend ro Marriages out of the City, their Power would be but in vain. Hill. 23 & 24 Car. 4. 


between the King and Harwood, 1 Vent. 178. 1 Lev. 32. S. C. Adjudged 1 Aed. 79. S. C. 
Rr 3. A 


Cuſtoms of London and York. © 


3. A Citizen of London dies, leaving a Widow, and no Child 
but has ſeveral Grandchildren living at the Time of his Death, 25 F 
the Queſtion was, whether they were within the Cuſtom of the Cy 
of London, or not; and the Lord Chancellor taking Time to conſce. 
of the Caſe, and conſulting the Recorder and ſeveral of the Mey. 
men, dclivered his Opinion, that Grandchildren were not within 1 
Cuſtom of the City of London. Paſcb. 1686. between Probe and 
Hunt, 1 Vern. 397. e 

4. But an atter-born Child ſhall come in with the Reſt of the 
Children for a cuſtomary Share of a Freeman of London's Perſonal 
Eſtate. Decreed Trin. 1718. between Malſam and Skinner. 


(D) Concerning the Cuſtom With Reſpect to the 
Childzen of a Freeman; and here of Ad⸗ 


6a + C: 247. vancement, bzinging into Hotchpot, Sury;- 


E= T. 123+ 


vozſhip, and Foꝛkeiture. 


1. A NY Proviſion made by the Father, in his Life-time, for his 

Children, is an Advancement within the Cuſtom, unleſs it 
be declared by Writing, that they are not ſufficiently advanced; and 
for ſome Time it was held, that in ſuch Writing there muſt be Men. 
tion made, what Sum they received from their Father, becauſe of 
bringing it into Hotchpot. 1 Fern. 89. Per Curiam: But whether 
there be any Difference in giving a Portion before, or after Marriage, 
or whether Preſents at Chriſtnings and Lyings-in are to be reckoned 
an Advancement, C, & vide 1 Vern, 61. 

2. By the Cuſtom of the City of London, where a Child is mar- 
ried with the Father's Conſent, and there is a Portion given in 
Marriage, ſuch Child is debarred from claiming any Benefit of the 
Orphanage Part, unleſs the Father ſhall by Writing under his Hand 
and Seal, not only declare, that ſuch Child was not fully advanced, 
but likewiſe mention in certain, how much the Portion given in Mar- 
riage did amount unto, that ſo it may appear what Sum is to be 
brought into Horchpot. 1 Vern. 216. But this Matter ſeems to be 
well ſettied by the follozving Caſe and Certificate. 

3- Sir Ralph Box, a Freeman of London had two Sons and two 
Daughters, both the Daughters were married in his Life-time ; and 
upon the Marriage of one of them with the Plaintiff, Sir Ralph en- 
tred into Articles, to give 2000/. with her for her Portion; and there 
being an ExpeRation that her Grandmother would leave her ſome- 
thing conſiderable at her Death, which the Plaintiff's Friends were 
not willing to rely on; Sir Ralph covenamed to pay the further 
Sum of 400 J. for what the Grandmother ſhould leave her; the 
Marriage took Eſſect, and Sir Ralph paid the 20007. and 40ol. and 
the Grandmother died, and left the Plaintiff's Wife nothing; and 
bow Sir Ralph being dead, the Plaintiff and his Wife brought this 
Bill, ſuggeſting, that ſhe was not fully advanced, tho Sir Ralph had 
declared by his Will, that ſhe was, and therefore ought to have 
an Account of his Perſonal Eſtate, and her Portion ought to be 
made up to her a full cuſtomary Part; the Court deſired the Re- 


corder of London to certify what the Cuſtom of the City = * 


= 


barer ae e,, ES 


* be ages goed 


dome of London and York. 389 


—"Cates, who c:rtified, (a) Ge. and my Lord Chancellor Sid ( 70 — 
that the Certificate being the proper Trial in this Caſe, and being a May itpleae 
= inſt the Deſendan; for when the Certainty of the Advaneement h Mt 


ip. where- 


— ars, the Father's declaring or not deelaring her fully advanced, as by an Or- 
des ver avail; therefore an Account wait be taken of the Eäate, and Jg 
the 2000 J. muſt be made up her full cuſtomary Part, and the 400 J. High Court 


d for the Grandmother's Legacy moſt not be taken as any. Part, of Chancery 
— being paid on a Bargain only. Decreed Frin. 1699. berween of 44 fall 
oy 22 | s there de- 


ding, between Fames Chace and Elizabeth his Wife, Plaintiffs, and Sir Ralph. Box, Knt. Defendant; 
— Lord Mayor and Aldermen, are required 10 certify the Cuſtom of London, by the Mouth of the 
- der, in the Points following, (viz.) Whether if a Citizen of the aid City bath, in his Life- 
time, advanced any of his Daughters in Marriage with a Portion of Money, and ſhall by any Writing 
under his Hand and Seal. declare ſueh Doughter was by him fully advanced; whether ſuch Daugh- 
ter, by the Cuſtom of the ſaid City, is not exeloded from having or demanding any further, or other 
Part of her Father's cuſtomary Eſtate, as an Orphan of the ſaid City; os whether ſhe ſhall, after 
her Father Deceafe, have a Share of his cuftomary Eftate, bringing what ſhe received on her Mar- 
riage, into Hotchpot: We, the Lord Mayor and Aldermen of the ſaid City of Lenden, having heard 
the ſaid Parties, and their Couofel learned in the Law, do bumbly certify your Loruſbip, that by the 
Laws and Cuftoms of the City, if any Freeman's Child, Male or Female, be married in the Liſe time 
of his or her Father, by his Conſent, and not fully advanced to his or her full Parr or Portion of his 
or her Father's perfonal or cuſtowary Eftare, as be fball be worth at the Time of his Deceaſe; then 
every ſuch Freeman's Child ſo married, as aforeſaid, ſhall be excluded and deharred from having any 
further Parr or Portion of his or their faid Father's perſonal or cuſtomary Eſtate, to be bad at the Time 
of his Deccaſe, except ſuch Father, by bis Last Will and Tefiament, or fome other Writing by him 
written, and ſigned with his Name or Mark, {ball declare or cxprefs the Value of fuck Advancement; 
and then every ſuch Child, after the Deceaſe of his or her ſaid Father, producing ſueh will or other 
Writing, and bringing ſuch Portion ſo had of tis or her Father, or the Value thereof, into Hotchpor; 
ſhall have as much as will make up t he ſame a full Child's Part or Portion of the cuſtomary Eftare 
his or her ſaid Father had at the Time of his Deceale; notwithBaxding ſuch Father ſhall, by any Wri- 
ting under his Hand and Seal, declare fuch Child was by him fully advanced. Dated, G.. 


in a Cauſe 


4. A Freeman of London having advanced his Daughter with a 
Portion, and intending to exclude her from any further Share (on 
ſome Diſpleaſure taken againſt her) made his Will, and thereby re- 
cites, that he had advanced her with 300 J. and upwards, gives her 
five Shillings, and no more, and died; and after his Death the ſaid 
Daughter brought a Bill to have the ſaid 300 /, made up a Moiety of 
his Eſtate (he having no other Child, and the Cuſtom not —— 
to Grandchildren) and had a Decree accordingly, for the Words and 
upwards, are Certum in lucerto, and not to be regarded, tho it was 
objected it might be 1000 J. or 2000 J. of any other Sum above 3004 

Decreed Hill. 1704. between Brizht and Smith. © | 
5. A Settlement of a Real Eſtate on a Child is no Advancement, 
nor to be brought into Hotchpot. 1 Chan. Ca. 160. Neither does a 
Deviſe of a Real Eſtate bar the Child of its cuſtomary Share of- the 

Perſonal Eſtate. 2 Yern. 753. | vs 5 
6. If a Freeman of London advances a Child in Part by a Portion 
which is to be brought into Hotchpot, ſuch Portion or Adyancement 
muſt be brought into the orphanage Part only. Per Lord Chancellor 
Mich. 1585. between Beckford and Beckford, 1 Fern. 345. 2 Vern, 
281. S. C. decreed, vis. that the Eſtate left by the Teſtator, ſhall 
be firſt divided into three Parts, ©iz, the Widow's third Part, the or- 
 Phanage Part, and the legatory or teſtamentary Part, and then what 
the Children in Part advanced had received, ſhall be brought into 
” e Part only, and not to increaſe the whole Eſtate; and 
therefore, 3 , 
7. If there be an only Child in Part advanced in the Father's Life» 
time, ſuch Child ſhall not bring her Part into Hotchpot, there being 
£ | none 
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none in equal Degree with her; agreed between Fane and Bey, - 
2 Vern. 234. 2 Vern. 630. S. P. between Dean and Lord Del, 
ware; and tho there be a Widow, yet ſhe is to have her Third ex. 
cluſive. 2 Fern. 754- F P. for if it were to be brought in, it myg 

fall again into the Child's Part. ES 

8. If a Freeman of London dies, leaving two Daughters and 3 
Wife, and one of the Daughters dies,, tho after a Diviſion and Par. 

tition of the Perſonal Eſtate, yet the ſurviving Siſter ſhall have the 

Whole of the orphanage Part. Per Lord Chancellor, Trin. 191, 
between Logfes and Leen. 

9. If a Child intitled to an orphanage Share dies before twenty. 
one, and unmarried, her Share will ſurvive to the Reſt of the Chil. 
dren, tho' ſhe makes a Will, and deviſes it away at ſeventeen Years 
of Age. Per Cnr, 2 Vern. 559. 

10. But if a Man marries an Orphan, who dies under twenty-one, 
her orphanage Part ſhall not ſurvive to the other Children, but ſhall 
go to the Husband. Between Fouke and Lewen, 1 Fern. 88. 

11. If a Man marries a City Orphan, and her Portion is in the 


Chamber of London, and he dies before her Age of twenty-one, this 


ſhall not be looked upon as a Depoſitum for the H „ but as a 
Debitum or Choſe in Action, which he not having taken out, or re- 


| duced into Poſſeſſion, muſt ſurvive to the Wife. An. Pheſant's Caſe, 


2 Vent. 340. 1 Chan. Ca. 18 1. S. C. 
12. It the Daughter of a Citizen of London marries in his Life- 


time againſt his Conſent, unleſs the Father be reconciled to her before 
his Death, ſhe ſhall not have her orphanage Share of his Perſonal 
Eſtate; and it would be unreaſonable to take the Cuſtom to be other- 
wiſe. Hill. 1 & 2 Fac. 2. between Foden and Hozwlett, 1 Vern. 354. 
Per Lord Chancellor. 


(E) Concerning the Widow of a Freeman, and 


what ſhall be a Bar of her cuſtomary Share. 


1. IF a Freeman of London dies without Iflue, his Widow ſhall 
1 have her Widow's Chamber, and a Moiety of the Reſt of the 
Perſonal Eſtate; and as to the other Moiety, ſhe may plead herſelf 
Adminiſtratrix to her Husband, and a Proviſo in the Act of Diſtribu- 
tions, that it ſhould not prejudice the Cuſtom of London, and the 
Plea will be allowed. Hill. 168 2. between Mattherys and Newly, 
1 Fern. 132. But ©. as to this laſt Point, for the Proviſo in the Act 
extends only to the cuſtomary Share; and therefore the dead Mans 
Share muſt be divided according to the Statute of Diſtributions. 

2. A Freeman of London having no Children, made his Will, 
and thereby deviſed a Chattel-Leaſe to one, and all his Books to an- 
other, and as to all the Reſt of his Eſtate, conſiſting in Money, 
Goods, Mortgages and Credits, he gave the yearly Profits and Bene- 
fit thereof to the Plaintiff, his Wife, for Life, by quarterly Pay- 
ments; and directed his Executars, out of his Eſtate, to pay the 
Plaintiff's Funeral Charges after her Death, and deviſed to her the 
Uſe of his Plate, Gc. during her Life, and directed that his Stock 
and Eſtate in the Hands of one J. C. ſhould remain there during his 
Wife's Life, and the Product paid to her for her Maintenance, and 
deviſed ſeveral particular Legacies; and after the Death of * 1 
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deviſed over the Surplus and Reſidue to his Brother's Children; on 4 


Bill brought by the Widow, it was deereed at the Rolls, that by the 


Cuſtom of London, ſhe ſhuuld have her Widow's Chamber, and one 
intire Moiety of the Perſonal Eſtate, aiter Debts paid, as well of the 
Leaſe and Books which were ſpecifically deviſed away, as of all the 
Reſt and Reſidue of his Eftate, by the Cuſtom of the City of Lon- 
Ihn, and ſhould have the Benefit of the other Moiety for Life, by the 
Will, and decreed an Account accordingly, which Decree was con- 
firmed upon an Appeal to the Lords Commiſſioners. Mich. 1689, be- 
tween Mebb and Webb, 2 Fern. 110: 1 21 or 

3. J. Ii a Freeman of London, on a Treaty of Marriage with 
M. P. a Widow, who had a conſiderable Fortune and ſeveral Chil- 
dren, agrees that he ſhould have only 6007: of her Fortune, and the 
Reſidue to be ſettled for her ſeparate Uſe; and after her Death, for 
the Benefit of her Children; and accordingly an Indenture was pre- 
pared and executed before Marriage; whereby ſhe; with his Afent; 
aſſigns over her Fortune to Truſtees, in Truſt, that ſhe ſhould re- 


ceive the Profits of it for her own ſeparate Uſe during her Life, and 


after her Death; that the ſame ſhould go and be divided equally a- 
mongſt her Children, and 7. V. in Conſideration of the intended 
Marriage and Marriage-Portion of 600/: makes a Settlement on her; 
and at the End of the Deed covenants, that if the ſaid M. P: ſhould 
ſurvive him; then his Executors ſhould pay and deliver to the ſaid 
. P. 600 J. out of his Perfonal Eſtate; the Marriage takes Eſſect, 
J. Ve dies without Iſſue; and it was inſiſted upon, that the Widow 


was intitled to this 600 J. in the firſt place, purſuant to the Marriage 


Agreement, and to a full Moiety of the Perſonal Eſtate; as his Wi- 


dow, by the Cuſtom of Loxdon; but the Maſter of the Rolls * 


that the Agreement, mentioning him a Citizen of London, ſhews tha 


the Cuſtom might well be in View at that Time, and that this Com- 
pounding for 600 J. in all Events, exempted. her out of the Reaſon of 


the Cuſtom; and decreed accordingly. Hill. 1711. between Mhit- 
hill and Phelps, vid. Letter (B) Caſe 7th: & P. 707. 
4. A Widower and Widow being about to intermarry, and having 


only Perſonal Eſtate; by Articles made before Marriage, agreed, that 


in Caſe the Husband ſurvived; he ſhould have 2000/7: only out of his 


Wife's Perſonal Eſtate, and the Reſt to be at her Diſpoſal, Sc. and 
in Caſe the Wive ſurvived, then ſhe was to have 2000 J. out of the 


Husband's Perſonal Eſtate, without ſaying only, or no more; the Hus- 
band being a Freeman of London died, and his Wife brought her Bill 
for an Account of his Perſonal Eſtate, over and above the 2000 “. 
and to be let into her cuſtomary Share thereof; but it was decreed; 


that the equal Conſtruction of theſe Articles muſt be, to exclude the 


Wife from any further Share out of the Eſtate; and though the Words 
were not ſo full to exclude her; vet the Intent of the Articles appear- 
ing to be a mutual reciprocal Agreement between them for ſettling 
each other's Claim, ought not to be extended larger on one Side than 
the other; and therefore the Wife muſt have only the 2000 J. De- 
creed Mich. 1714. between Pott and Lee. | 

5: On a Treaty of Marriage between the Defendant and her 
late Husband, Eamond Materſon, deceaſed; Indentures of Leaſe 


and Releaſe, by Way of Settlement, were executed; whereby, in 


Conlideration of the intended Marriage, and 2000/; Marriage- Por- 
SC tion, 
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tion, Lands to the Value of 200/. per Ann. were limited to the De- 
fendant for Life, for her Jointure, and in full of all Dower and Title 
of Dower to any Lands, Tenements or Hereditaments, whereof or 
wherein her ſaid intended Husband was, or ſhould be ſeiſed of any 
Eſtate of Inheritance during the Coverture between them; ang in 
the Releaſe, William Waterſon, Father of Edmond, covenanted . 
that in Caſe Edmond ſurvived him, that then all his Real and ber- 
ſonal Eſtate, whereof he ſhould die ſeiſed or poſſeſſed, ſhould de- 
ſcend and come to Edmond, his Heirs, Executors and Adminiſtrators, 
the Marriage takes Effect, Villiam Materſon dies; whereby ſome 
Real Eſtate and a conſiderable Perſonal Eſtate came to Edmond, 
then Edmond makes his Will, and having no Iflue, deviſes 500 J. tg 
his Wife, and ſome other Legacies, and deviſes the Refidue of his 
Perſonal Eſtate to be laid out in a Purchaſe, to be ſettled on the 
Plaintiffs, Bonnelli, who were his Nephews, and makes the Plaintiff, 
Atkins, his Executor, and dies; and the Bill was brought againſt the 
Widow for a Diſcovery and Account of the Perſonal Eitate, and that 
it might be laid out in a Purchaſe, and ſettled purſuant to the Di- 
rections in the Will; the Widow infiſted by her Anſwer, that her Huſ- 
band was a Freeman of London, and that he dying without Iſſue, 
ſhe, as his Widow, was intitled to a Moiety of his Perſonal Eſtate, 
as ber cuſtomary Share; and whether ſhe were ſo intitled, or not, 
was the ſingle Queſtion; for the Plaintiffs it was urged, that ſhe was, 1 
for that by this Settlement ſhe was provided for already; and by 
the Cuſtom of London, where the Widow is componnded with, as 
they call it, ſhe cannot be let in to any other Part of her Husband's 


Perſonal Eſtate; that this was founded on very good Reafon, that 


the Wife might not depend for Subſiſtence on the Caſualties of 
Trade, and other Contingencies, whereto the Perſonal Eſtate might 
be liable; and therefore, ſince ſhe had in all Events ſecured herſelf 
of a Proviſion, and taken out ſo much from the Husband's Power of 
diſpoſing of, ſhe ought to reſt ſatisfied with that Proviſion, that if 
this had not been intended in full of her cuſtomary Part, there 
would have been negative Words, or fome Proviſo in the Settlement, 
that it ſhould not extend to exclude her of her cuſtomary Share; 
that the Perſonal Share was under Conſideration, as appears by the 
Covenant concerning the Diſpoſition of it, in Caſe the Husband ſur- 
vived his Father; and therefore the Proviſion being general, muſt be 
intended to be compleat, and to exclude her from any other ; and 
on this Side were cited ſeveral Cafes wherein a Compolition with the 
Wife has been held a Bar of her cuſtomary Share: On the other Side 
it was argued, that ſhe ought not, by this Settlement, to be ex- 
cluded from her cuſtomary Part; that if no Settlement had been 
made, ſhe would, on her Marriage, have been intitled to her Dower 
at Common Law out of the Real Eſtate, and to her cuſtomary 
Share out of the Perfonal Eſtate; that this Jointure came only in 
Lieu of Dower of the Real Eſtate, and that by the Act of Parlia- 
ment 27 H. 8. and therefore could be no Recompence for her cuſto- 
mary Share of the Perſonal Eſtate; that ſhe was intitled to one by 
the Common Law, and to the other by the Cuſtom; and a Recom- 
pence provided for one of them only, could be no Recompence for 
the other, which ſhe claimed by a diſtin& independent Title; that 
there being no negative Words in the Deed f 
3 a 
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that they did not intend to exclude her of her cuſtomary Share; 
and therefore it was tied up barely in Bar of her Dower and Title 
Dower; and ſuppoſe by the Settlement there had been a Proviſion 
out of the Perſonal Eſtate only, and that had been expreſſed 
in full of her Share of the Perſonal Eſtate, would that have 
her from her Dower of the Real Eſtate? no more ought 
this Jointure, which goes only in Bar of her Dower of the Real E- 
ate. be conſtrued to exclude her from her cuſtomary Share of the 
Perſonal Eſtate ; and the Entries in the City Books muft be intended 
where the Compoſition (as they call it) was only out of the Perſonal 
Eſtate; and as to the Caſes which have been in this Court, they 
are all to this Purpoſe. My Lord Chancellor ſaid, he thought the 
Reaſon of the Caſe very ſtrong for the Defendant, but that this 
Point might be ſettled in a proper Way, deſired to have the Cuſtom 
certified, whether ſuch Jointure before Marriage being limited to be 
only in Bar of her Dower, ſhould preclude her likewiſe of her cuſto- 
mary Share; afterwards the Cuſtom was certified to be, that where 
4 Freeman, before Marriage, makes a Settlement on his intended IWife, 
and the ſame ts thereby declared to be in full Lieu and Bar of her 
Share of bis Perſonal Eftate, that ſhe is thereby barred to claim any 
of bis Perſoual Eſtate after his Death; but if the ſame were expreſ- 
{ed to be in Bar only of ber Dower, or Thirds of Lands, Tenements 
and Hereditaments, they ſaid the ſame had never been in Controverſy 
in this Court, nor had they any Cuftom concerning it. It was after- 
wards decreed to be no Bar of the cuſtomary Share. Paſeh. 2 Geo. 1. 
between Atkins and Waterſon. | 

6. In this Caſe the Cuſtom of London was certified to be, that if 
2 Woman, before her Marriage with a Freeman, accepts a Settle- 
ment out of his Perſonal Eftate, without any Notice taken of the 


of 
for he 


Cuſtom, this bars her of any cuſtomary Share of his Perſonal Eftate 


after his Death, if ſhe ſurvives; but note, this means only, that ſhe 
cannot ſingly and meerly, by Virtue of the Cuſtom, claim any other 
Part; not that ſhe is thereby debarred from the Benefit of any Gift 
or Deviſe he thinks fit to make her. Trin. 1727. between Lewen 
and Lern. 


(F) Concerning the legatozy 602 dead Man's 
Share, what ſhalt go out of it, and how it 
ſhall be diftributed, 


1. A Citizen of London deviſed 7007. for Mourning; and the 
Queſtion! was, Whether it ſhould come out of the whole E- 
ſtate, or only out of the | 


Part; for it was inſiſted, that if 


there had been no Directions by the Will, or if the Will had only | 


directed, that the Expences of the Funeral ſhould not exceed fuch a 
Sum, then the Deduction muſt have been out of the whole Eſtate: 
But per Curiam, Mourning deviſed by the Will muſt come out of 
the legatory Part, and not leſſen the Orphanage or cuſtomary Share. 
ch. 1691. between Deakins and Buckley, 2 Vern. 240. | 

2. If a Freeman of Zondon dies Inteſtate , leaving # Wife and 
Children, one Third of his Perfonal Eſtate, and the Widow's 
Chamber muſt go to the Wife, and one other Third to the Children, 
00 | and 
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and the dead Man's Third muſt go according to the Statute or Dir 
tributions, oe. Two Thirds to the Children, and the other Third 
to the Wife, and that this dead Man's Third was not at all unden, 
Controul of the Cuſtom; agreed on as an undonbted Rule. 
1718. between Walſam and Skinner, 2 Fern. 559. K. P. 

3. If a Freeman of London deviſes Legacies more than the legs. 
tory Share comes to, the Legatees ſhall abate in Proportion; and f 
a Legacy be given to a Child, tho this ſhall go out of the legat 
Part, and cannot go in Part of Orphanage; yet if the lega ory Par 
is not ſufficient; the Legatee mult abate in Proportion. Vid. 2 Fir 
754. 2 Fern. 111. 5 d 

4. A Citizen of London being poſſeſſed of a Perſonal Eſtate to the 
Value of 18000/. and having made a competent Jointure to hi 
Wife on his Marriage, it was agreed, that he might diſpoſe of two 
Thirds of his Perſonal Eſtate by his Will, £72. one third Part, which 
would have belonged to his Wife, had he not made a Settlemen: 
on his Marriage in Lieu thereof, by which Means her cuſtom: 
Part comes to be at his Diſpoſal, and one other third Part which i, 
the legatory Part, which every Citizen may diſpoſe of by his Wi, 
and having two Sons and two Daughters, he makes his Will, and by 
it deviſes two Thirds of his whole Eſtate to his Daughters, and ore 
Third to his Sons; hereupon the Chamber of London would have di. 
tributed his Eſtate in this Manner: I/, To make an equal Diviſion 
of the cuſtomary Part, iz. of 6000 J. amongſt all the four Chil- 
dren, which was 1500/. a-piece, and then allot two Thirds of the 
Reſidue to the Daughters, and one Third to the Sons; ſo that by 
this Diviſion each Daughter ſhould have only 5500 J. and each Bro- 
ther ſhould have 3500/. But the Lord Chancellor declared, that the 
Intent of the Teſtator did to him - plainly appear to be, that his 
Daughters ſhould have two intire Thirds of his whole Eſtate, which 
is 6000 J. a- piece; and it was decreed accordingly. Paſch. 168 1. be- 
tween Loce and 1 Fern. 6. 

5. In this Caſe it was held, that where a Freeman of London 
made his Will, and deviſed Legacies to his Children more than their 
orphanage Part would amount unto, without taking any Notice 
whatſoever of the Cuſtom, that theſe Legacies ſhall be a Satisfac- 
tion of their orphanage Shares, to which they were intitled by the 
Cuſtom in the Nature of a Debt, and that the Legacies ſhall not 
come out of the teſtamentary or dead Man's Part, becauſe it is held 
in this Court, that they ſhall not take both by the Will and the 
Cuſtom too; but where ſuch Legacies are lefs chan their orphanage 
Shares, whether they ſhall be pro tanto in Satisfaction, he was in 
great Doubt, and ſent it to the City to certify, though he ſeemed ra- 
ther to think they ſhould, in that Caſe, take both, eſpecially if none 
of the Deviſes in the Will were thereby diſappointed. Trin. 1729. 
at the Rolle, between Nicholls and Nicholls. 
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(G) Concerning the Cuſtoms of York. 


1. IF a Freeman of London dies in the Province of York, ſeiſed 

and poſſeſſed of a Real and Perſonal Eſtate, the Cuſtom of the 

City of Lyndon, for the Diſtribution of his Perſonal Eſtate, ſhall — 
2 | V 


* 
te TY 3 


. 
1 * 


INN F 5 — ñ— — — 
| Cuſtoms of London and York. _ 


„ n 3 ; 3 
—i, and controul the Cuſtom of the Province. ot Tor. 2 Fern. 48: 


ly per Curiam. 3 
* 1 — of London dies in Tort, his Heir ſhall come in 
- for a Share of the Perſonal Eſtate, tho by the Cuſtom of 7ork he 

- 4charred therebf, for the Cuſtom of. London; which follows the 

derbe, ſhall be preferred to that of Piri, which is only local. Mich: 

588, between Cholmely and Chotmely, 2 Vern: 8 2. per Curiam. | 

s If a Man within the Province of 75rk dies Inteſtate, leaving a 
WE and no Child, the Wife ſhall have 6ne Moiety of the Perſonaſ®' 
Eſtate by the Cuſtom, and the other Moiety being without the Cuſ- 
tom, ſhall be diſtributed, aceording to the Act of Diſtributions; De- 
od Trin. 1687. between Stapleton and Sherrard, 1 Fern. 465. 134. 

432. K. C. | | | 
5k Man who lived in the Province of 7or& died Inteſtate, ha- 
ving advanced all his Children in his Life-time ; and it was held, 
that the Perſonal Eſtate which he died poſſeſſed of, ſhould be ſettled 
according to the Act for ſettling Inteſtate s Eſtates. Mich. 1683. be- 
tween Goodevin and Ramſden, 1 Fern. 200. Vide 2 Vern. 263. where 
a Perſon, who was an Inhabitant of the Provinee of Dort died Inteſ- 
tate, having before his Marriage made a Settlement on his Wife in 
Bar of her cuſtomary Share, and leaving Children ; the Queſtion was, 
how Diſtribution ſhould be made; but there is no Reſolution. _ 

5. The Inteſtate being an Inhabitant in the Province of Zorł, leſt 
Iſue a Son and a Daughter only, and ng Widow; the Daughter had 
Portion given her in Marriage in Lieu and full Satisfaction of what 
ſhe might claim by the Cuſtom of the Province of York; the Son 
was allo advanced by a Settlement of Lands; and the Queſtion was, 
how the rar diſtributod s for (the Hir it was inſiſted, 
that now the Cuſtom of the Proniner f Dork is to be quite laid 
out of the Caſe, and the ſame Diſtributioh made of the Eſtate as of 
any other Inteſtate's Eſtate, and by Conſequence the Daughter to 
bring her Portion into Horcipot, but the Heir to have a full Share, 
without Regard to what Lands had beeti ſettled upon him: But per 
cur, the Daughter muſt not bring back ber Portion into — 
for that eame in Lieu of the cuſtomary. Part; and was the Price the 
Father thought fit to give her for the ſame: Trin. 1692. between 
Gudgemn and Ramſden, 2 J ern. 274. i Lendaaem tl 9 0 

6. An Inhabitant of Jurk, having o his Marriage ſettled his 
Real Eſtate on himſelf for Life, Remainder. as to Part on his Wife 
for a 4— Remainder of the Whole to his firſt and other. Sons 
in Tail, Remainder to his own right Heirs; the Queſtion was, whe- 
ther the Son was thereby excluded by the Cuſtom of the Province 
of Pri, from having any Share of his Father's Perſonal- Eſtate 
which Point being directed to be tried on an Iſſue at Law; and it be- 
ing found that he was thereby debarred, the fame was decreed ac- 
cordingly. Trin. 1700. between Conſtable and .Conflable, 2 Vern. 373. 
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CAP. XXIV. 
Decree. 


2 Concerning the pm ur and Jnrolling of b. 
(B) Who are bound by the Decree. 
(C) Concerning Erroz in the Decree, q 

D Concerning the Perfozmance and Execution of a 


Prove 
Bill 


ying ( | 
held by my Lord Chancellor, to hon Ting —_ — — that 
it was like a Judgment at Law, which, if pronounced before, may 
be entred after the Party's Death; —— was inrolled ac- 
— 4 — 227. Nel. Chan. Rep. 169. S. P. 3 Chan. 

EP. 73. . 

3- So Where a former Decree of Diſmiſſion being pleaded in Bar 
to a ſecond Bill, it was objected, that the Diſimifficn and * 
could not be pleaded i in Bar, becauſe the Decree was not ſigned and 
inrolled; and if the Defendant would have it, that it was a Suit ſtill 
in' Being, then the Plea was a Plea in Abatement only: But per Cur, 
Either that Suit was for the ſame Matter as the — or not; if not, 
you _ to have moved to have had the Plea referred ; but if * 
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uit is either depending or determined, and either Way is 

del. Fl 1684. between — Pritman, 1 Vern. ; * 
But if an Adminiſtrator obtains a Decree, that he, his Execu- 

Led: Adminiſtrators may redeem a Mortgage, and he dies Inteſtate 
— Inrolment of the Decree, ſuch Decree ſhall not afterwards be 
- ;nrolled for the Benefit of his Adminiſtrator, for the firſt Adminiſtra- 
tors Title is gone. 2 Chan. Ca. 248. | 


) Who are bound by the Decree. 


1. A LL original Parties to the Suit, and likewiſe all thoſe who 
come in pendente lite, and are made Parties thereto by Pro- 
ceſs, are bound by the Decree. 1 Chan. Ca. 3. 150. 

2, If there are two Executors, and one of them by Decree is pro- 
hibited to receive any more Money, or meddle farther with the Te- 
ſtator s Effects, and a Mortgagor to the Teſtator, who was preſent at 
the Hearing and Pronouncing the Decree, afterwards pays the Mort- 
gage- money to the Executor who had the Decree againſt him, he 
mult pay it over again. 1 Vern. 57. 122. F. C But for this vide Ti- 
tie Notice, and what ſhall be a Lis Pendens. | 

3. An Agreement by ſome Tenants of a Manor to incloſe or tint 
a Common, will be decreed in Equity, and fuch- Decree will bind 
two or three 1 Tenants who oppoſe it. 1 Chan. Cu. 48. 
2 Vern. 103. S. P. 

4. So * a Bill was brought by ſome few Tenants of Grey/tock 
Manor againſt the Lord, to ſettle the Cuſtoms of the Manor, as to 


Fines upon Deaths and Alienations; and an Iſſue was directed to be 


tried at Law, and found, that upon the Death of the Lord or Tenant, 
there was due an uncertain Fine, but not exceeding a Twenty-penny 
Fine, that is, twenty Years old Rent; and upon Alienation of the 
Tenant, a Fine altogether uncertaia and arbitrary; and it was inſiſt- 
ed upon, that there being but ſome of tht Fenants Parties to this 
Bill, the Reſt would not be bound by this Trial: But my Lord 
Keeper held they would; and he ſaid he remembred the Caſe of Ne- 
ther Wier{dale, between Lord Gerrard and ſome few of the Tenants, 
and Lord Nottingham's Caſe in the Dutthy, concerning the Cuſtoms 


of Daintree Manor, for Grinding and Baking at the Lord's Mill 


and Bake-houſe, and ſaid in theſe and 100 others, all were bound, 
tho only a few Tenants Parties; elſe where there are ſuch Numbers, 
no Right eould be done, if all muſt be Parties, for there would be 
perpetual Abatements; and it is no Maintenanee for all the Tenants 
to contribute, for it is the Caſe of all; and in the Exchequer and 
Dutehy it would certainly be ſo, and no Difference when it is here 
and he cited Sir Milliam Boothby's Caſe in the Dutchy laſt Michael 
mas-Term, where a Bill concerning the Cuſtom of Grinding at the 
Lord's Mill was amended, and made to be on Behalf of the Plain- 


tiffs, and all the Reſt of the Tenants; and as to the Objection, that 


the Courts of Exchequer and Durchy, are Courts of Revenue, and 
go by other Rules than ordinary Courts of Equity, he ſaid, that was 

of no Weight, and held, that all muſt be bound here as well as there, 
Mich. 1701. between Brown and Howard, a | 


5. The 


* 


Decree. 


5- The Plaintiff being Vicar of the Pariſh of Wirkſworth in Yer. 
b;ſhire, brought a Subpena in the Nature of a Scire facias, againg 
the Defendants; to enforce the Performance of a Decree made 
5 Car. 1. by which (amongſt other Things) it was decreed, that aj 
the Miners within the ſaid Pariſh; as well for the Time being ag to 
come, ſhould pay the reurb Diſh of Lead Oar cleanſed, Oc. to the 
Vicar of the ſaid Pariſh for the Time being; for-Tithes, Oc. the 
Defendants appeared to the Kire facias, and ſet forth, that they 
claimed not in Privity under any of the Parties to that Decree, and 
that ſome of them were ſeifed of Mines not then found bi or 
ed, and that there had not been any Performance or Execution of 
the Decree, and other Matters in Avoidance. The Court held, that 
the Decree extends to all Miners within the Pariſh for the Time 
being, or to come; ſo the. Defendants are within the Letter, and ex- 
preſſy bound by the Decree, and, as long as the Decree ſtands in 
Force, muſt obey. Mich. 1690. between Brozwne and Booth, 
2 Vern. 184 S349 1 009% $ DOB: een 

6. If a Deviſee obtains a Decree to hold and enjoy the Lands + 
gainſt the Heir, who it was ſuppoſed had ſuppreſſed the Will, and 
pending this Suit a third Perſon gets an Aſſignment of a Mortgage 
made by the Teſtator, and then purchaſes the Equity of Redemption 
of the Heir, having Notice that there was ſuch a Will, the Purcha- 
ſer ſhall not be admitted to diſpute the Juſtice of the Decree, nor to 
try at Law, whether the Will was not cancelled by the Teſtator. 
2 Vern. 216. | Sc; | 

7. But if a Mortgagee, after ten Years. Suit, four Reports, and 
two Trials at Law, obtains a Decree to forecloſe, and an Account is 
taken, Gr. yet ſuch Decree; Oc. will not hinder a ſubſequent In- 

- cumbrancer from redeeming the firſt Mortgagee, neither ſhall he be 
concluded by the Account taken in the firſt Suit. 2 Fern. 663, 


O Concerning Erroz in the Decree, 


* Atters aſſigned for. Error in a Decree, muſt appear in the 
10 Deeree it ſelf; ſor being inrolled, it is ſuch a_ Record as 
muſt be tried by it ſelf; but if a Fact be miſtaken at the Hearing and 
deeretal Order, That may be reQtified upon a Rehearing. 1 Chan. 
Ca. 54. Vide Bills of Review and Reverſal, Title Bill. 
2. If a Feme Sole exhibits a Bill, and during the Proceedings mar- 
ries, and no Notice is taken of it, but the Cauſe proceeds, and there is 
a Decree for the Defendant; this will not be ſufficient Cauſe to reverſe 
the Decree, being no Error appearing in the Decree, but a Matter 
which ſhould have been pleaded in Abatement, and of which the 
Defendant alone might have taken Advantage. 1 Chan. Rep. 231. 
3. So if a Mortgagor has a Decree againſt the Mortgagee to have 
a Redemption, and pending a Reference, the Suit abates by the 
Death of one of the Parties, Defendants ; but the Account goes on, 
and the Maſter is attended by the Executor of the Party dying; and 
makes his Report, which is confirmed and decreed; this, after 
twenty. Years, ſhall not be ſufficient Error, ſo as to intitle the De- 
viſee of the Mortgagor to a new Account, 20 Cay. 2. between Slingſ- 
by and Hale, 1 Chan. Ca. 122. 9 
3 I 4 
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r George Downing brought an Appeal in the Houſe of Lords 

* 2 — made in * Court of Chancery, by Conſent, ſug- 

eſting, that tho' the Regifier, in drawing up the Order, had drawn 
p as a Decree, by Conſent, (and the Minutes were to too); yet he 
— did conſent to ſuch Decree, nor his Counſel neither; or if they 
did. it was without his Authority, and made Affidavit of it; but the 
Appeal was diſmiſs d. Hill. 1699. between Downing and Cage. 

5. Jobn Grice, by Will, deviſes his Real Eſtate to his Wife for 
Life, and after to Thomas, his Son, for ninety-nine Years, if he 
ſhould ſo long live, charged with the Payment of 500/. a- piece to 
John and Thomas, the two eldeſt Sons of his Son Thomas, at their 
Ages of twenty-one Years, and dies; afterwards John, the Grandſon, 
dies in 1694, an Infant, and Inteſtate after, in 1698, Thomas, the 
Father dies, without taking Adminiſtration to Zohn, his Son; and 
this Bill was brought to have an Account and Diſtribution of the 


Perſonal Eſtate of John Grice, the Grandfather, Thomas, the Fa- 


ther, and John, the Son; and on hearing the Cauſe, the Court had 
decreed the 500 J. Legacy, deviſed to John, the Grandſon, to be 
diſtributed amongſt his Mother, Brother, and Siſters, equally; and a 
Bill of Review being brought to reverſe this Decree, the firſt Error 
aſſigned was, that on the Death of John, the Grandſon, in the Life 
of Thomas, his Father, his 500/. Legacy veſted in his Father; by 
the Statute of Diſtributions, tho' he took not Adminiſtration to him, 
and therefore ought not to have been diſtributed as the Perſonal 
Eſtate of John, the Grandſon, but as the Perſonal Eſtate of Tho- 


mas, the Father, and then the Mother would be entitled to a Third- 


of it; and it was admitted that it ought to have been ſo; but it was 
inſiſted, that this Error did not appear in the Body of the Decree, as 
drawn up; for tho it was laid in the Bill, that the Grandſon died in 
1694, and the Father in 1698; and that it is confeſſed in the Anſwer, 
they died about the Times in the Bill; yet the Defendants, being In- 
fants, their Admiſſion is not ſufficient, unleſs proved; and it ſhall be 
{ſuppoſed it was not proved, becauſe, if it had, the Court could not 
make ſuch a Decree, and the Proofs cannot now be referred to. On 
the other Side it was ſaid, taking the Facts to be, as it appears on 
the Decree, as drawn up and inrolled, it is a plain Error, and it muſt 
be ſo taken now; and the Queſtion is not at preſent, whether an In- 
fant's Admiſſion be good, or not. My Lord Keeper held it an Er- 


ror appearing in the Body of the Decree; ſo the Decree was opened. 


Trin. 1706. between Grice and Goodwin. 

6. There having been a Decree made for a very liberal Allowance 
for the Maintenance of an Infant out of a Truſt Eſtate, and not ac- 
cording to the Truſt; upon a Rehearing, it was endeavoured to ſet 
aide the Decree : But per Cur, where an Infant recovers by Decree 
of the Court, the Court may, by the Approbation of the Infant's 
Relations, allot him a Maintenance, tho no Proviſion in the Truſt 
for that Purpoſe; and this founded on natural Equity; and tho in 
this Caſe the Decree went beyond natural Equity; yet a Decree be- 
ing made in it, we will not reverſe it, tho poſſibly we would not 
have made the Decree. 2 Fern. 236. 
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(D) Concerning the Perfozmance and E 
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ecution 


of a Decree. 


1. & i HE Lord Chancellor for the Time being, will inforce the 
Execution of Deerees, though made by a prior Lord Chan- 
cellor; and tho they are alledged to be unreaſonable, yet will afl 
with the utmoſt Proceſs of the Court till they come regularly before 
him to be reverſed. 2 Chan. Rep. 127. 5 
2. If by Decree Mortgage-money is to be paid at a certain Tine, 
yet in Caſe of inevitable Neceſſity, the Court may inlarge the Time, 
tho' the Decree be ſigned and inrolled. 1 Chan. Ca. 64. 
3- But where the Court had decreed, that either the Defendant 
ſhould pay a Sum of Money by a Time therein, for that Pur. 
poſe limited, or that in Default thereof, that the Plaintiff ſhould 
hold and enjoy the Lands charged therewith ; and a Writ of Execy. 
tion of the Decree had iſſued, and an Attachment for Non-perforn. 
ance thereof; and upon the Return of the Attachment, the Defen. 
dant moved he might appear and be examined; and it was inſiſted he 
ought to be admitted thereto, for that he might ſhew that the pro- 
eſs iſſued not regularly, or that he had paid the Money, or had x 
Releaſe, &c. but the Maſter of the Rolls ordered the Proceſs to go 
on, and would not admit the Defendant to appear to be examined, 
unleſs he would give Security to perform the Decree. Mich. 1688, 
between Roper and Roper, 2 Fern. 91. | 
4. The late Lord Allington s Eſtate was decreed to be ſold for 
Payment of his Debts and Legacies, and that all Parties intereſted 
ſhould join in the Sale, and accordingly the Eſtate (being about 
2000 J. per Ann.) was ſold to J. S. and Conveyances executed, in 
which there was a Covenant for farther Aſſurance; — $. 
ſold away 16004 per Ann. of the Eſtate to another Perſon, and was 
conſtrained to deliver all the Deeds to him, fo that he had none left 
to make out any Title to the 400 J. per Annum, that remained unſold; 
and therefore moved the Court, that the Parties to the Conveyance 
to him, might be ordered to execute a Duplicate of the Conveyance 
to be kept by him; they refuſing to do fo on the firſt Motion; My 
Lord Keeper ſaid, he looked upon it to be within the Covenant for 
further — and ordered that a Duplicate ſhould be executed, 
but that it ſhould be indorſed on it, that it was only a Duplicate; 
but the Matter being moved again by the other Side, the Order was 
diſcharged; for that the Decree being once executed, the Court had 
no more to do in it. Mich. 1700. between Napper and Lord 4+ 


o 


IC a Decree is — to a ment, and be paid — 
at 


in a Courſe of Adminiſtration, vid. Title Creditor and Debtor; . 
the Benefit of it ſurvioes to the Wife, vid. Title Baron and Feme. 
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Deeds,and other Writings, 


(a) Who is obliged to pꝛoduce them, to whom, and up- 
on what Terms, and how they are to be kept. 

(B) Of ſuppzeſſing and cancelling Deeds and Writings, 
and the Conſequence thereof, 

(c) Deeds, and other Inſtruments entered into by 
fraud, &c. in what Caſes to be relieved againtt. 

(D) Defect in a voluntary Deed, in what Caſes aided in 
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(4) Who is obliged to pꝛoduce them, to whom, 
— upon what Terms, and how they are to 
ept. 


HE Plaintiff was a Remainder-man in Tail in a volun- 
tary Settlement, and the Bill was for a Diſcovery of 
the Deed; but it appearing to the Court, that the In- 

tail was diſcontinued, the Court would not relieve the 

Plaintif, Hill. 1688. between Kelly and Berry, 2 Fern. 35. Vid. 

Bills of Diſcovery, Title Bill. 

2. So where a Bill was exhibited to Diſcover an antient Deed of 

Intail, alledged to be in the Defendant's Hands, and the Defendant 

pleaded a Conveyance made to bimſelf of the Eſtate in Queſtion; 

and that, if there was any ſuch Intail, the ſame was diſcontinued ; 
and the Court allowed the Plea, and ſaid, they would not aid the 

Iſſue in Tail againſt a Diſcontinuance, tho' by a voluntary Convey- 

ance. Paſch. 1688. between Bunce and Phillips, 2 Fern. 50. Where 

Affidavit muſt be made, that the Party who prays a Diſcovery of a 

257 has it not in his Poſſeſſion, cid. Title Marit, Let- 
3. If an Heir at Law brings a Bill for Deeds and Writings againſt 

the Widow of his Anceſtor, he muſt eſtabliſh her ſointure, though 

it was made after the Marriage, and not purſuant to any Marriage- 

Articles 


168 Deeds, and other Writings. 


Articles, but purely voluntary. 1 Fern. 479, 480. per Curiam, PN 
2, Chan. Ca. 4. | 

4. 4; brought a Bill againſt one who was Aſſignee of a Leaſe, and 
charged, that the Defendant knew that the Leaſe was expired, and 
that the ſame did appear by Writings in his Cuſtody ; the Defendant 
pleaded, that he was Purchaſer of the Leaſe, and that at the Time 
of 'the Purchaſe he was informed, that there were fifty-ſeven Years 
to come in the Leaſe, and therefore gave after the Rate of nineteen 
Years Purchaſe for it, and the Plea was allowed. 2 Fern. 25, 

„ A Bill was exhibited for a Diſcovery, whether in a Mortgage 
made by A. to B. which had been aſſigned to the Defendant, there 
was not ſome Truſt declared for the Benefit of the Plaintiff, the 
Defendant, by Anſwer, denied there was any Truſt declared for the 
Plaintiff; and the Anſwer being replied to, the Queſtion at the Hear- 
ing was, whether the Defendant ſhould be obliged to produce the 
Deed; and the Lord Keeper ſaid, he would not oblige him; for by 
this Method all Purchaſers might be blown up. But the Reporter 
adds a O, tamen. 2 Vern. 463. For this vid, bow far Purchaſers, 
without Notice, are favoured, Title Purchaſe. by 
| 6. If there be a Deed of Settlement, under which two Perſons 
. lan claim, the Court will (a) order it to be brought into Court for its 
Lands in Fee ſafer Cuſtody, and both Parties to uſe it as they have Occaſion, and 
hath divers take Copies of it, if they pleaſe. 2 Chan. Ca. 42. 

rters, 
— Evidences, and maketh a Feoffment in Fee, either without Warranty, or with Warranty 
only againſt him and his Heirs, the Purchaſer ſhall have all the Charters, Deeds and Evidences, as in- 
cident to the Lands, & ratione Terra, to the End he may the better defend the Land bimſelf, having 
no Warranty to recover in Value; for the Evidences are as it were the Sinews of the Land, and the 
Feoffor not being bound to Warranty, hath no Uſe of them; bur if the Feoffor be bound ro Warranty, 
ſo that he is bound to render in Value, then is the Defence of the Title at his Peril; and therefore the 
Feoffee in that Caſe ſhall have no Deeds that comprehend Warranty, whereof the Feoffor may take 
Advantage; alſo he ſhall haye ſuch Charters as may ſerye him to deraign the Warranty Paramount; 
alſo he ſhall have all Deeds and Evidences which are material for the Maintenance of the Title of the 
Land, but other Evidences which concern the Poſſeſſion, and not the Title of the Land, the Feoffee 
ſhall have them. Co. Lis. 6. a. 1 Co. 1, 2. | | 


7. 4. on the Marriage of his Son, ſettled ſeveral Lands in this 
Manner, gig. as to Part, to the Uſe of himſelf for Life, and after to 
the Uſe of his Son for Life, then to his firſt and other Sons in Tail, 
and for Want of ſuch Iſſue, to the Uſe of the Plaintiff, who was his 
Brother, and his Heirs; and as to the other Part of the Lands, to the 
Uſe of the Son for Life, and after to the Uſe of the Wife for her 
JR, then to the firſt and other Sons in Tail; and for Want of 
uch Iſſue, to the Plaintiff and his Heirs; the Son and Wife died with- 
out Iſſue in the Life-time of A. and after their Deaths A. got the Set- 
tlement and cut it in Pieces; but the Counterpart was intire, and in 
the Hands of A. and the Bill was brought to diſcover it, and have it 
preſerved; and the Counterpart being confeſſed in the Anſwer, the 
Plaintiff obtained an Order at the Rollt to have it brought into Court; 
and a Motion was made to have that Order diſcharged, for that the 
Remainder to the Plaintiff was meerly voluntary, and therefore he 
ought not to have any Aid from a Court of Equity ; but the Court 
would not diſcharge the Order, but made the Deed be brought into 
Court, there to remain, and thereby hinder A. from ſelling the Eſtate 
from the Plaintiff. Trin. 1691. between Brookbank and Brookbank. 
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Hk ſuppreſſing and canicellitig Deeds and 


"certings, and the Conlequence thereof, 


; A. Tail Male was limited to the Plaintiff's Father; and all the 
prior Eſtates being ſpent; upon Proof made, that the Settlement 
came to the Defendant's Hand, and that he had confefled it in Au- 
ſwer to a former Bill, tho' he now denied it; the Maſter of the 
Rolls decreed the Plaintiff ſhould hold and enjoy the Eſtate, and 
this Decree was confirmed = my Lord Keeper. Trin: 1700. be- 
tween Eyton and Eyton; 2 Fern. 380 

2. So where a Perſon confeſſed, that he in a Paſſion had burnt his 
Marriage-Articles ; but it being made appear, that he produced them 
at the Execution of a Commiſſion ſubſequent in Time to the Day on 
which he pretended to have burnt them, he was committed to the 
Hlet, until he ſhould produce them; and altho' he afterwards made 
Oath he had them not, and could not produce: them, and that it was 
inſiſted for him, that altho the Burning, of the Articles was a great 
Miſdemeanor, yet a Man was not to ſuffer perpetual Impriſonment, 
becauſe he could not do what was impoſſible for him to do; yet he 
could not be diſcharged until he had conſented to admit the Articles 
were to the Effect in the Bill. Trin. 1706. between Samſon: and 
Ramſey, 2 Vern 561. vid. 1 Chan. Ca. 192, 293. 8. PP. 


3. If 4. on his Marriage with B. ſettles Lands on her for a Join- : 1 


ture, which were ſubject to an Intail, and C. the Brother of A. is privy 


to the Intail, and ingroſſes the Jointure-Deed, and has the Deed 8 


Intail in his Cuſtody, and owns that he cancelled it, being under al 


Apprehenſion that 4. would dock the Intail, and A. deviſes the Inhe- 
ritance to J. &. and dies without Iſſue, tho C. recovers in Ejectment 


on the Deed of Intail ; yet Equity will decree the Widow her Join- 
ture; but F. $. being a voluntary Deviſee, can have no Relief Mich. 
1691. between Raue and Pole, 2 Fern. 239. decreed and affirmed 
in the Houſe of Lords. Vid. Title Notice: - 3337 


O) Deeds, and other Inſtruments entred info 
by Fraud, &c. in what Caſes to be (a) re- 
lieved againſt, ok 


1. 4 For 300 J. granted to the Defendant B. 4 Rent-Charge of 
* 300/. per Ann. out of Lands in Ireland, of 10001. per Aun. 


to hold to B. and his Heirs, to commence from the firſt Micbaelmas 


or 29 after the Death of A. without Iſſue Male, with a Pro- 
viſo, if the ſaid 4. had any Iſſue Male, who ſhould attain the Age of 


twenty-one Years, the Grant ſhould be void; A. died without Hue, 
and on a Bill to be relieved againſt this Rent - charge, the Court de- 
creed a Reconveyance or Leaſe thereof on Payment of the 3007. and 
Intereſt ; it appearing in the Cauſe, by Proof, that 4: was young and 
neceſſitous, and had lived an idle diſſolute Life, and that the De- 
baucheries, in which B. was often a Companion with him, would 
093 end his Days; that he made 


X x 


this Bargain without the Advice of 


(a) For this' 
vid. Title 4 
greement:s. 
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any — Counſel of his dans — _ he was utterly 59 hey 
ble of getting Children, as appe y Oaths of his Surgeonz 
Paſech. 1684. between the Far! of Ardeleffe md Majehamp. 1 Fr, 
237. | 

2 But where 4. had an Inn in Nerrcaſtle deſcended to him 
which was let at 644. per Aun. but ſubject to a ſmall Mortgage, and 
A. being very Poor, was inveigled to ſell it for 80.4 and atterwarg, 
brought a Bill to be relieved, but was diſmiſſed: My Lord Char. 


— 


cellor declaring, that tho the Bargain was not a fair one; yet a8 
Witt not 4 with irong Badges of Fraud, there could be 1s 
. Relicf againſt it. Mich. 1702. berween Mond and Feneick. 


z. If a Bond be entred into by Force and Terror, but ſo as not to 
make it Dureſs, the Court may relieve againſt it, at leaſt not ſuffer 
2 to be carried into Execution in Equity. 2 Ferv. 497. per Cariay, 
4. A Man poſſeſſed of a Leaſe for three Lives of a ReQory, devi 
ſed the Rectory by his Laſt Will; but that being void, it came to 
his three Daughters, as Coheirs and ſpecial Occupants: There being 
. a Suit in Chancery, the Husband of one of the Daughters, fearing 
to be in Law, and being made to believe that he ſhould be forced to 
pay the Coſts, releaſed the Arrears that ſhould be coming to him for 
his Share of the Rectory to the other Siſters, who were to bear the 
Charge of the Suit; and his Share of the Arrears amounting to rooo/, 
the Releafe was fet afide, it being a Mifapprehenſfion in him. Hil 
1681. between Gor and Spencer, 1 Vern. 32. vid. 1 Fern. 10. where 
it is declared by my Lord Chance/fr, to be the conſtant Rule in E- 
| (4) 4. had à Quity, to avoid (a) a Releaſe, where there is Supprefſio Veri, or 
Judgment of Swggeftio Fault. ns: 
oe ied, 4 
Lian N e eee f e 6 Lager ty Band nk 
all Demands w I inf bim, as Execatir of R cn have, for any Matter ; and it was ad- 
judged, that the Generality of the Words, A Demands, ſhould be reſtrained by the particular Occa- 
on mentioned in the former Part thereof, «iz. the Receipt of the 57. Legacy, and ſhould not be 4 


Diſcharge of the Judgment. Pad 1 W. &. Ii. betwecn and Col, 1 Lev. 101. adjudged, 


(O) Defect in a voluntary Deed, in what Caſes 


i. f Having two Nephetyt, who were his Heirs at Law, by Convey- 
_ -,- © ** "ance. exccuted in his Life-time, ſettled all the Lands to the 
D' ſe of himſelf for Life, Remainder to his Iſſue, if he ſhould happen 
co have any, Remainder to his Nephews; but in the Enumeration of 
the Particulars of the Lands, a Miſtake was made; but the Convey- 
ance being meerly voluntary, the Court refuſed to amend it, but left 
the Lands to deſcend equally between them. 1 Per. zy, 38. 

2. But if a Man makes a voliititary Settlement as a Proviſion for his 
younger Children, and for their Maintenance, ſuch voluntary Con- 
veyance ſhall be ſupplied and made good in 7 * 1 Fern. 40. vid. 
2 Fern. 475. That if there are two voluntary Deeds of Conveyances, 

the Firſt ſhall prevail: And sid. Title Agreements, Letter (C). 


—— CAP. XVI 


CAP. XXVII. 
Deviſes, 


4) Of Deviſes, by whom and to whom. 
3 Of what Eſtate o: Intereſt in the Pebiſos 
ole. e 
wa chat woꝛds paſs a Fee in a MHH. 
(D) What Wozds paſs an Eſtate-tail and foz Life, 
E) Of Executozy Deviſes of Lands of Jnheritance, and 
here of Contingent Remainders and Crofs Remainders, as 
far as they relate to this Place. * 

(F) Of Executozy Deviſes of Leaſes foz Pears, and here 
of the Limitation of the Cruſt of a Term, as fax as it re⸗ 
lates to and agrees with the Deviſe thereof. 

(C) Of Terms ton Years and incertain Jytereſts by De⸗ 


dite. | 
x) Of Deviſes by Amplication, | 
92 Peviſes of Lands foz Payment of Bebts, 


x) Of Peviſes of Things Pertonal, as Goods, Chattels; 
08 what Deſcription, and to whom good. " F 


100 here a Debite hall de in Batiskatrion of a Chim 
(11) Of Uoid Weviles, 
1%, By deviſing what the Law already gives, or what the Policy 


of the Law will not admit, | 
24ly, By Uncertainty in the Deſcription of the Thing deviſed. 


maß be 


24h, By Uncertainty in the 1 jon of the Perſort to take. 
_ athly, By the Deviſee of Lands dying in the Life-time of the 


What Circumſtances are Neceſſary by the 32 & 34 H. S. & 19 Car. 2. 
what ſhall be a Revocation 7 a — Publication, vide Tit. Will. . 


(4) Of Deviſes, by whom and to whom, 


l. Wife, whoſe Husband is baniſhed for his Life by Act of 
Parliament, may (a) make a Will, and in every Thing act (,)By 34541 
as a Feme Sole, as if the Husband was Dead. 7rim. 1689. — 5 —— 
between the Countefs of Portland and Prodgers. 2 Yerw. greñ Words, 

| FO. that a De- 


, <p | viſe of 
Mate, Lands, &:. by » Feme Covers, Infant, Keot, or N Camper, is not gend; ther fach enly, who | 
vs 


172 Deviſes. 


| ; * 
have « found 104. and the Legatees under the Lady Sandy's Will, whoſe Husband 


— was ſo baniſhed, were decreed their Legacies. 


deviſe, vid 6 | 
— Cro Fac. 497. and that ir is not ſufficient that they be able to anſwer to familiar and uſual 


ions. If a Man makes a Will an his Sickneſs by the over Importunity of his Wife, to the 
— — quiet, this ſhall be faid to be a Will made by Reſtraint, and ſhall not be good. Styl _ he 


(oy The Huſ- 2. A Feme Covert Executrix cannot deviſe any of the Goods which 


_ hf ſhe hath as Executrix, without the Aﬀent of the Husband or his 


by Covenant (b) Agreement after. 1 Rol. Abr. 608. 


or Bond to | 
_- his Wife by Will to diſpoſe of Legacies, c. and this will be ſuch an Appointment as the yur. 


nd will be bound to perform. Cro. Elix. 27. Cre. Car. 219, 376, 597+ but it does not operate as a Will 
neither ought it to be proved in the Spiritual Court. 1 Mod. 211, 212. For the Property paſſes from 
him to her Legatce, and it is his Gift. 1 Mod. 211. per Curiam. If he once afſents, he cannot after 
diſſent; and where he is bound by Agreement to let her make a Will, his Conſent ſhall be implied till 
the Contrary appears; and what ſhall be à ſufficient Evidence to an Aſſent, eid. 2 Med. 172, 173. what 
Religious 2 were diſabled from making a Will, vid. Rol. Abr. 608. 


3. If -a Feme Covert makes and publiſhes her Will, and deviſe; 
Land by it, and her Husband dies, and then ſhe dies, the Deviſe is 
void becauſe the Conſummation is founded upon the Making and pub- 

liſhing, which are void Acts. Plozp. 344. | 
4. So If one, being under the Age of 21 Years, makes his Will, and 
thereby deviſes his Lands, and after attains the Age of 21 Years, and 
(o) For this, dies without making any new Publication thereof, this Deviſe is (c 
— void. Mich. 15 Car. 2. between Herbert and Forbale. ' 1 Cid. 162. 
Raym. 89. agreed per Curiam, upon a Trial at Bar. ' 
(I Some 5. But an Infant Male at the (4) Age of Fifteen; or Female at 
Books men- Twelve, if proved to be of Diſcretion, may make a Will of their 
rien the 38 Perſonal Eſtate, and it ſhall be good; agreed by Counſel, and admit- 


that an In- ted by the Court. 2 Fern. 469. 

t ma 
make dy Teſtament, and conftitute his Executors for his Goods and Chattels at 18. Co. Lit. but as 
the Common Law hath appointed no Time, it therefore depends wholly on the Spiritual Court. 2 Mod. 
315. per Curiam ; and it was ſaid, that they ſometimes allowed Wills made by Perſons of Fourteen Years 
of Age; but however it being a Matter within their JuriſdiQion, the Courts of Law will not intermed- 
dle. 2 Med. 315. 2 Fones 210. | 


6. Tenant in Tail to him, and the Heirs of his Body, with the 
Reverſion expectant in Fee, cannot deviſe the Land in Fee to an- 
(e) Becauſe other, though he dies without Iſſue. 31 . 3. (e) adjudged. Quere 


at Common . 2 
Law it was Rationem. 


ly a Poſſi- | | | 
din, and not grantable or deviſable; but whether ſuch a Reverfion could be deviſed by Parol vith- 


in the Cuſtom, vid. Styl. 409, 410. Dubitatur, and there ſaid, that the Statute of Weftminfter 2. helped 
not the Cuſtom, g | 


7. Tenant in Tail may deviſe Lands to a Charity, and ſuch De- 
viſe ſhall Be good, the there was neither Fine levied, or Recovery 
—— — of the Lands. Duke's Char. Uſes 110. 2 Fern. 453. 8.P. 

ectecd. „,. . . 1 PS 

8. If there be two Jointenants of Lands, and one of them devi- 
ſes that which belongs to him, and dies, this is a void Deviſe, and 
the Deviſee takes nothing, becauſe the Deviſe does not take Effect 

till after the Death of the Deviſor; and then the Surviving Jointe- 
nant takes the whole by a prior Title, iz. from the firſt Feoff- 
ment; but in this Cafe, if the Deviſor ſurvives the other Jointe- 
nant, then the Deviſe is good for the Whole, becauſe he being the 


ſurviving Jointenant has the whole by Survivorſhip, and then 5 
US Wor 


1 
e 
e 
d 


a... A... tn th. it FS OOO” IE I 


__ dw. HS 


Words of the Will are ſufficient to carry the whole Eſtate; beſides 
at the Time of making the Will, tho he was not ſole Tenant of the 
Land, yet he was ſeiſed per moy & per rout; and it is impoſlible 
to fix upon any particular Part which he meant to deviſe, becauſe 
he could not-then call one Part of the Land more his own than ano- 
ter; and the moſt Genuine Conſtructions ſeems to give the whole 
Land, ſince he was ſeiſed per tout of it at the Time of the Deviſe. 
Lit. Seft. 287. Perkins Kdt. 500. | 

9. A Wife may be a Deviſce tho not a Grantee to the Husband; 
for as the Grant had been void, becauſe the Husband and Wife are 
but one Perſon in Law, ſo the Deviſe is good, becauſe it does not 
take Effect till after the Death of the Husband, and then they are 
no more one Perſon. Ch. Lit. 112. 1 Roll. Ar. 610, 

10. A Deviſe to the Principal, Fellows and Scholars of Jeſur 
Cllege in Oxford, and their Sueceſſors, for Maintenance of a Scho- 
Jar, is good by the Statute of Charitable Uſes, tho' ſuch Deviſe had 
been Mortmain by the Statute of Wills. Hob. 136. Flood's Caſe. Vid. 
Tit. Charity. | 1 

11. A Man might have deviſed to an Infant in Fentre ſa mere, tho 
the Deviſor died before the Infant was born, for he was in Eſe in 1 
ſome Reſpect, and the Freehold ſhall be in the Heir in the mean GW 


Time; (g) Dubitatur. 1 1 H. 6. 13. 3 Deviſe — 

? a an In * 
Ventre ſa mere per verba in Preſenti be good, has been much doubted, becauſe ir is not to take Effect ar 
the Time of the Death of the Deviſor; and fince by the Deviſe he is to take immediately after the 
Death of the Deviſor, the Freehold cannot be in Abeyance by the Act of the Parties; but as the ber- 
ter Opinion ſeems to be that ſuch a Deviſe is good, it will be ſufficient barely to mention the Autho- 
rities pro and con. as Dier 303. 2 Mod. 9. 1 Lev. 135, Au 177. PI. 312, 220. Raym. 163. I Kb. 851. 
2 Bulft. 273. 1 Rol. Rep. 110, 137. 2 Rol. Rep. 335. Raym. $3. Carter 5, $7. 2 292. And by Finch 
L. Keeper, the Doubt ariſes upon the Statute of Wills, which ena&s that it may be lawful to deviſe 
to any Perſon or Perſons, &c. but that at Common Law without Queſtion it was good. 2 Ad. 9. but 
a Man cannot ſurrender a Copyhold to an Infant in Ventre ſa mere. 1 Rol. Rep. 109, 137, 254. 2 Bulfts 


272. 


12. A Deviſe to an Infant in Ventre ſa mere, when he is born, is 
undoubtedly good, and the Freehold ſhall deſcend in the mean Time 
1 Lev. 13 5. 1 Rol. Ar. 66g. 

13. So is a Deviſe to an Infant in Yentre /a mere, with a new 
Publication of the Will after his Birth. Cro. Elis. 423. 

14. So if Lands be deviſed to A. for Life, the Remainder to a 
Poſthumous Child, this is a good Contingent Remainder, becauſe there 
is a Perſon in Being to take the Particular Eſtate ; and if the Contin- 
gent Remainder veſts during the Continuance of the particular Eſtate, 

or eo Iuſtante that it determines, it is ſufficient. Moor 637. vid; 
Z Lev. 408. 4 Mod. 259, 282. the Caſe of Reve and Long, and vid. 
10and 11 . 3. cap. 15, whereby Proviſion is made for preſerving Re- 
mainders for the Benefit of Poſthumous Children. | 

15. If Lands are deviſed to two Men, and the Child with which 
the Deviſor's Child is enſient, the Child ſhall take by the Deviſe, but 
whether jointly or in Common, Owere. Moor 177. 

16. A Baſtard may be a Deviſee of Land, but a Monk cannot. 


Dyer 323. . 


1 


Deviſes. 


3 


37% (B) Of what (a) Eſtate 02 Jntereſt in the de. 


Law 20 - viſoz may he diſpoſe. 

Lands or Te- 

deviſable | by 1. IF the Father deviſes Lands to his youngeſt Son, and the eldeſt 
any laſt Will Son knowing thereof enters into the Land, and diſſeiſes the] 
or Teſtament, 4 


neither could ther, and ſo continues till the Death of the Father, by which the 
they berranſ- Will is (v) void; yet becauſe it was made void by Deceit and Covin 
ferred from it ſhall be made good in Chancery; per Lord Chancellor, in Roſwell 


other, but and Emry's Caſe. 1 Rol. Abr. 378. 


by ſolemn : : | 
Livery and Seiſin, Matter of Record, or ſufficient Writing, Co. Lit. 111. b, The Reaſon of thi, ;, Oving 


to the Nature of the old Feuds and Tenures ; for if this were permitted, the Lord would be diſappoint. 
ed, not only of the Profits of Ward, Marriage and Relief; but likewiſe it would be in the Power of his 
Tenant, by deviſing to a Stranger to put on him a Perſon, who had neither Ability of Ming, or 
Strength of Body; tho* the one was requiſite to aſſiſt him in his Courts, and the other to defend his 
Perſon in the Field. (6) If a Stranger diſſeiſes the Deviſor, if he dies before Re- entry, the Deviſe is 
void. 39H. 6. 18. ö. but if he re-enters, the Deviſe ſhall be good, for he was ſeiſed 4b initio. 1 Salk, 238, 


2. If A. articles for the Purchaſe of Lands, but before any Con- 

veyance executed, he deviſes all his Lands to be ſold for the Pay- 
Ee ment of his Debts and Legacies; theſe Lands will paſs, altho' he 
in which he was not ſeiſed at the (c) Time of the Will, and tho there was no 
hap netking, new Publication: So if a Man deviſes all his Lands for Payment of 
chaſes them, his Debts, and afterwards purchaſes Land, Equity will decree 2 
ſuch a De. Sale of the purchaſed Lands, altho' there were no Precedent Arti- 
viſe is void, cles. Tin. 35 Car. 2. between Prideux and Gibbon. 2 Char. 


not being i 
within the Ca. 144. Pf Cu ire C. 20. 
tatute 
Wills, for he is not a Perſon having. Plow. 348. So where a Man deviſed to his Wife all ſuch Sums of 


Money, Lands, Tenements, and Eſtate whatſoever, whereof at the Time of his Deceaſe he ſhould be 
poſſeſed and after the making of the Will, he purchaſed Lands of the Cuſtom of Gavelkind, and 
ied without making any Publication; and it was held, that theſe Purchaſed Lands did not paſs, 
for they were not ſua at the Time of the making of the Will; and the conſtant Form of Pleading is, 
that the Teſtator was ſeiſed, and that being ſo ſeiſed, &c. which ar leaſt is an Evidence of the Law; 
and there is no Difference as to Lands deviſeable by Cuſtom roy Statute; bur ſuch Deviſe of Things 
| Perſonal is good, tho' the Teſtator had them not at the Time of making his Will, becauſe they go to 
the Executor, and paſs not by the Will, but by the Aſſent of the Executor to whom the Will is only 
directory: Adjudged Mich. 6 Ann. in B. R on a Writ of Error, out of the C. B. and confirmed alſo on 
« Writ of Error in the Houſe of Lords, between Bunter and Cooke. 1 Salk. 237, 238. 


3. If 4. Purchaſes Copyhold Lands, and dies before Admittance, 
having firſt deviſed all his Copyholds to T. S. the Copyhold Lands 
contracted for will paſs by the Will; or in any Caſe, if there are Ar- 
ticles for a Purchaſe, and the Purchaſer makes his Will, and dies be- 
fore any Conveyance executed, yet the Lands ſhall paſs in Equity, 
Trin. 15. Car. between Davie and Readſham. 1 Chan. Ca. 39. 

4. A. employs B. to article for the Purchaſe of Lands, which B. 
did and the Articles were made in April, but the Poſſeſſion was not 
to be delivered till the Mzchaelmas following; A. before Michaek 
mas, or a Conveyance executed, but after Payment of the Purchaſe 
Money, deviſed by ſufficient Words to J. S. and afterwards 4. takes 
a Conveyance of the Lands fo articled for, to him and his Heirs, and 
died; and it was held, that the Land paſſed by the Will, and that 
an equitable Intereſt is as well deviſable, as a legal Eſtate. Hill. 
1711. between Greenbil and Greenhil. 2 Vern. 679. the Reporter 


adds a Ouere, whether the Teſtator after the Date of oof 
4 | | ving 


1 Devi ſer. 
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having taken a Conveyance to himſelf and his Heirs, it did not amount 
to a Revocation. ; ; | OM 

On a Treaty of Marriage, Articles were entred into, whereby 

um of 700 L being the Wife's Portion, and 7004. more added 
to it on the Part of the Husband, in all 1400 J. was agreed to be 
lad out in the Purchaſe of Lands, to be ſettled on the Husband for 
Life, Remainder to the Wife for Life, Remainder to Truſtees, to 
ſupport Contingent Remainders, (5c. the Marriage takes Effect, the 
Husband dies without Iſſue, and before any Purchaſe made purſuant 
to the Articles, having firſt deviſed all his perſonal Eſtate to the 
Defendant, who was his Wife, and all his real Eſtate to the Plain- 
tifs, who were his Nephews, and one of them his Heir at Law, and 
— Bill brought by the Plaintiffs to have this 14004. as they would 
have the Land, if the Purchaſe had been made purſuant to the 
Articles; for the Wife took more by the Deviſe, than ſhe would be 
intitled to under the Settlement, had it been made; and therefore 
it was agreed, that if it were to be conſidered as Lands, ſhe could 
not have both, the Deviſe of the perſonal Eſtate being more than 
an Equivalent, and therefore a Satisfaction; and it was held by my 
Lord Chancellor, that as this Caſe is, if a Purchaſe had been made, 
even after the making this Will, tho' at Law ſuch- Lands would not 
paſs, yet in this Court there could be no Queſtion, but the Plaintiffs 
would have the Benefit thereof by the Relation to the Articles; and 
tho no Purchaſe was made, yet by the Agreement, the 1400/. is to 
be looked upon in a Court of Equity as a real Eſtate, and as ſuch 
muſt go to the Plaintiffs, and decreed accordingly per Harcourt Lord 
Chancellor, and affirmed by my Lord Cooper, aſch. 1715. between 
Lingen and Souray. | 

6. A Man ſeiſed in a Fee, deviſed his Lands in Truſt, to ſell 
Part for Payment of his Debts, and till his Debts were paid, to pa 
100 l. per Ann. to his natural Daughter M. and after the Debts paid, 
300 J. for her Life; and if ſne have Children, to convey ſucceſſively 
to thoſe Children; but if ſhe die without Iflue, then to convey to 
the eldeſt Son and Heir of F. C. his Nephew, and the Heirs of his 
eldeſt Son; but if he claim any thing during the Life of M. then both 
Father and Son to be excluded from having any thing out of his 
Eſtate. The eldeſt Son of 7. C was 4. who had two Siſters, B. 
and T. A. died leaving Iſſue F. who in the Life of M. deviſed 
the Lands in Queſtion to J. S. and died without Iſſue; and after 
the Death of M. without Iflue, the Truſtee conveyed to the Siſters 
of 4. and their Heirs; and the Queſtion being between the Siſters 
and the Deviſee of J. it was decreed by the Lord Keeper, Treby 
Chief Juſtice, and Baron Povel, that this being but a meer Poſſibi- 
lity during the Life of M. the Deviſe was void, and the Lands well 
conveyed to the Siſters B. and T. Trin. 7 V. z. between Biſhop and 
Fountain. 3 Lev. 427, 428. 

7. J. & who was to have had a conſiderable Advantage by a 
Will, was drawn in by Fraud and Falſe Suggeſtions, to make a 
Compoſition for his Intereſt, and to give a Releaſe ; afterwards F. S. 
being ſenſible of the Fraud, makes his Will, and thereby (after o- 
ther Legacies) he deviſes all the reſt of his Goods and Chattels 
whatſoever to his Wife, upon Condition, that ſhe paid all his Debts, 
and made, her ſole Executrix; and it was held, that his Right * fe 
| 1 


the 


his Wife Executrix, but took no manner of Notice of the 1400. 


r * 


aſide the Releaſe was deviſrable, and the Words proper for th, 5 
Purpoſe: Decreed Trin. 1701. between Drew and Merry, 


(C) What Wozds paſs a Fee in a Wh, 


: 1. IF A, deviſes Land to B. to give, ſell, or do what he pleaſes 
(a) Tho' « with it, theſe Words by the (a) Intent of the Deviſor, cor. 
ſer Form of yey a Fee to B. or if the Words were to B. & ſanguini ſuo, the 
— would paſs a Fee, becauſe the Blood runs through the Collateral 
Heirs parti- as well as Lineal Line. Co. Lit. 9. b. Benl. 11. 1 Rol. Ar. 83 4. 


cularly, are 

— 2 in Deeds to convey an Inheritance, yet may they be diſpenſed with in laſt Wills,at which Time 
it is preſumed, that the Teſtator is I Conſilii; and therefore, if a Man deviſes Lands to another i 
Perpetuum, or in Feodo Simplici, or to him and his Aſſigns for ever, or to him and his; or that ſuch a one ſhall 
be univerſal Heir, in all theſe Caſes a Fee paſſes by the Will; for it is evidently the Deviſor's Intention 
that the Gift ſhould continue beyond the Life of the Deviſee. Co. Lit. 6. b. 1 Bulſt. 222. Bendl. 11, Moy 51 


2. A Deviſe to a Man and his Succeſſors carries a Fee, for by 
the Word Succeſſors is intended Heirs, quia Heres ſuccedit Patri. 
Cro. Jac. 416. 1 Rol. Abr. 835. 

3. If a Deviſe be in theſe Words, I Releaſe all my Lands to 4 
and his Heirs, 4. has a Fee-ſimple, for where the Intention of con- 
veying appears, the Law diſpenſes with the Form in a Will, 
Bendl. 30. : 

4. I appoint that J. S. ſhall have my Inheritance, if the Lay al. 
lows it, or that J. F. ſhall be Heir of my Lands; theſe Words are 

ſufficient to convey a Fee. Hob. 2. 

5. If a Man Deviſes Land to his Wife for Life, and after her 
Death, to his three Daughters, equally to be divided; and if one 
dies before the other, then one to be Heir to the other, equally to be 
divided; this laſt Clauſe gives a Fee to the Daughters; for the Word 
Heir is Nomen operatioum, and chiefly in a Will ſhall be taken in its 
full Extent; and then it reaches the moſt remote Heir. 1 Roll. 
Ar. 833. | | 

6. 4 denites Land to his Son-and Heir; and if he dies before his 
Age of 21 Years, and without Iflue of his Body then living, the 
Remainder over, he ſurvives the 21 Years, and ſells the Land; and 

the Sale was adjudged good; for he had a Fee-ſimple preſently, the 
Eſtate-Tail being to commence upon a ſubſequent Contingency ; be- 
tween Collenſon and Wright. 1 Sid. 148. 

J. If a Man deviſes Lands to A. for Life, and after his Deceaſe, 
the whole Remainder of theſe Lands to B. theſe Words paſs a Fee 

in the Remainder to B. between Norton and Ladd. 1 Lt. 762. 
; 8. If Lands are deviſed to Truſtees, without any Words of Limi- 
tation to ſupport the Truſt of Eſtates of Inheritance, they by Impli- 
cation muſt have an Eſtate of Inheritance ſufficient to ſupport the 
Truſt; for there is no Difference between-a Deviſe to a Man for 
ever, and to a Man upon Truſts, which may continue for ever: Ad- 
judged in the Caſe of Shaw and Wright. Paſch. 1 Geo. 2. in B. R. 

9. If A. deviſes Land to B. for Life, the Remainder to C. pay- 
ing ſeveral Sums in Groſs; C. hath a Fee, tho' all the Sums toge- 
ther do not amount to the annual Rent of the Land, for the Deviſe 
ſhall be intended for his Benefit; and if he had only an Eſtate for 
Life, he might die before he would receive the Legacies out of the 

— . . 
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Land, and conſequently be a Loſer; for where there is a Sum in 

-ofs to be paid, then the Deviſee hath a Fee, tho the Sum be not 
She Value of the Land. Collier's Caſe, 6 Ch. 16. Cro. Eliz. 378. 
Gro, Face 527. Cro. Car. 158. Ch. Lit. 9. B. 5 Ch. 21. 

10. So if A. deviſes Lands to B. in Conſideration that B. will re- 
leaſe 100 J. due to him, to the Executors of 4. B. has a Fee-ſimple 
upon his Releaſe of the Debt, for the Deviſe ſhall be intended for 
his Benefit, and an Eſtate for Life might be determined before he 
could receive 100 J. out of the Land. Bendl. 15. 

11. If a Man deviſes 100 J. in Legacies, to be _u_ within a Year, 
to ſeveral Perſons, out of Land of the Value of 10 L yearly, and 
then deviſes the Land to another, the Deviſee has a Fee in the Land; 
for though the Deviſe be not to him paying 100/. yet ſince he muſt 
take the Land ſubject to the Charge of the Legacies, he muſt have 
a Fee to have any Benefit by the Deviſe. 2 Lev. 249. vide 2 Salk. 


. & P. : 
” 2. But if A. deviſes Lands to B. paying ſo much, or ſuch Sums Wien 
out of the Profits of the Lands, the Deviſee takes but an Eſtate for the Weg 
Life; for although he takes the Land charged, yet he is to pay no Paying our 


farther than he receives, and fo can be no Loſer. 6 Cv. 16. 2 Mod, f Lands in 


general, and 
Re p. 25. 8 not mention- 
; ing any cer- 

tain Time, ſo that a Loſs may appear, paſſes a Fee-fimple, Q.,S* vide 2 Vern, 106. 


13. So if the Deviſe had been to B. paying an annual Sum to an- 
other; this had been an Eſtate for Life, for he may pay this out of 
the yearly Profits, without any Loſs to himſelf. Vide Gro. Car. 158. 
1 Jon. 211. 1 Bulft. 194. Oo. Car. 416. Ov. Fac. 527. 


14. If a Man deviſes to his younger Brother all his Lands, Tene- „ a 239. 
ments and Hereditaments, and all his Perſonal Eſtate, and whatever WIS S* (0497 


elſe he had in the World, and makes him Executor, deſiring him to 
pay his Debts and Legacies; the Deviſee has a Fee- ſimple by theſe 
Words: Adjudged on a ſpecial Verdict in C. B. Hill. 1713. between 
| Ackland and Ackland, 2 Vern. 687. 

15. If a Man deviſes 50 /. to be paid in three Months, and all the 
Reſt and Reſidue of his Real and Perſonal Eſtate whatſoever, he 
gives to his dearly beloved Wife, whom he makes ſole Executrix; 
by theſe Words, the Wife has a Fee-ſimple in the Lands. Decreed 
Mich. 1706. between Murray and Miſe, 2 Vern. 564. | 

16. So where the Teſtator being ſeiled of Copyhold and Frechold 
Lands, deviſed all the Reſt of his Eſtate, whether Freehold or Co- 
pyhold, to his Wife and Children, equally to be divided amongſt 
them; and it was held, that the Word Eftate muſt ſignify the Inte- 
reſt he had in the Land, and fo paſs a Fee. Between Carter and 
Horner, 4 Mod. 89. for this cfade Stil. 281. 2 Lev. 91. 1 Mod. 
Rep. 100. 2 Chan. Ca. 262. . 

17. 4. deviſed in the following Words, I give certain Lands to 
J. S. and, I give to John, Earl of B. my Son in Law, 5000 L and 
all my Mines, all which I give to my ſaid Son in Law, his Execu- 
tors and Aſſigns, together with my Plate and Jewels, and all other 
my Effate Real and Perſonal, not otherwiſe diſpoſed of by this my 
Will, for to be given by him to his Children, as he ſhall think con- 
ventent, I ſolely truſting to his Honour and Diſcretion, that he will 
give them ſuch Proviſion as will be neceſſary; and another Clauſe 
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was, Whereas I have contracted for the Sale of my Fee-farm Rente 
my Will is, that if my Debts ſhall not be ſatisfied out of my other 
Eſtate, my Executors (whereof the Earl was one) ſhall and ma 

ſell ſome Part, or all of them, for Payment of them, notwithſtand. 
ing the Rents are not deviſed by this my Laſt Will; and the Queſjig, 
was, whether his Fee-Farm Rents ſhould paſs to the Earl of P. and 
for what Eſtate. Et per Holt Ch. Juſt. who delivered the Reſolu. 
tion of the Court, the Rents paſs by theſe Words, All my Real aud 
Perſonal Eſtate, for the Word Eſtate is Genus Generalifſimum, and 
includes all Things Real and Perſonal, and the Fee of the Rent; 
paſs, at leaſt the whole Eſtate of the Deviſor, for all his Eſtate is a 
Deſcription of his Fee. Counteſs of Bridgwater and Duke of 30. 
ton, 1 Salk. 236. 

18. J. B. a young Lady, being in eight Days Time to be married 
to the Defendant, being taken ill, made her Will, and after ſever] 
ſpecifick and 3 Legacies, deviſes in theſe Words, Item, [ 
give and bequeath all my Lands and Eſtate in Upper Catesby i, 
Northamptonſhire, 2wizh all their Appurtenances, to William Ede. 
worth of F. Margaret's, B/q; and made him and Mrs. Redge, Exe. 
cutors and Reſiduary Legatees, and died ſeiſed of a Real Eſtate of 
the Value of 200 J. per Ammm, and poſſeſſed of about 3000 J. Perſo- 
nal Eſtate, and the Plaintiff's Wife was her Siſter and Heir; and the 
only Queſtion was, whether the Defendant had an Eſtate in Fee, or 
only for Life; and it was agreed, that a Deviſe of all her Eſtate 
would have paſſed a Fee; but a Difference was endeavoured between 
ſuch a Deviſe of all her Eſtate generally, and a Deviſe of all her E- 
ſtate at ſuch a Place; that this was only a Deſcription of the Place 
where the Eſtate lay, and no Deviſe of the Intereſt which ſhe had in 
that Eſtate farther than for Life; and it was agreed clearly, that a 
Deviſe of all her Lands would paſs only an Eſtate for Life, and not 
the Eſtate in Fee, which ſhe had in thoſe Lands; but the Maſter of 
the Rolls was clear of Opinion, that he had an Eſtate in Fee, be- 
cauſe the Lands paſſed by the firſt Words, and the Intereſt in thoſe 
Lands by the Second; and if the Word Effate meant nothing more 


than the Lands, it would be uſeleſs; but if the Deviſe had been of 


all her Lands or Eſtate at ſuch a Place, he thought that would not 
have paſſed the Fee, but would have been taken, according to the 
common Acceptation, for her Lands at ſuch a Place; but as this was, 
it muſt be a Fee, and decreed accordingly at the Rolls. Paſch. 1729. 
between Barry and Edeworth. | 

19. But where a Man ſeiſed of Black-acre in Fee by Mortgage, 
which was forfeited, and of J/hite-acre as his own Inheritance, de- 
viſed White-acre to his Brother, and then deviſed all the Reſidue of 
his Goods, Leaſes, Mortgages, Eſtates, Debts, Ready Money; and 


other Goods, whereof he was poſſeſſed, after Debts and Legacies 


paid, to his Wife, and made her Executrix, and died; and it was 
held, that this was no Deviſe in Fee to the Wife, of the mortgaged 
Land, for the Word Eftate is coupled here with Chattels, which in- 
tended that he meant only Eſtates for Years; and the rather, becauſe 
the Words, zzhereof he was poſſeſſed, ſhews, that he intended only 
to give her Chattels, and the Mortgage-money, and not the Inheri- 
tance of the Land. Between Milbinſon and Merry/and, Cro. Car. 447. 
1 Roll. Ar. 834. | 
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at Moꝛds paſs an Eſtate-tail, and 
0 ) may fo: Life. + 


F Lands are deviſed to one, and if he die before Iſſue, or if he 
depart, not leaving Iſſue, or if he die not having a Son, all 


theſe Limitations (a) create an Eſtate- tail. 2 Fern. 766. (a) Here it 
; a muſt be ob- 
the Intent of the Deviſor will ſupply thoſe Words which are neceſſary in Conveva 

—— Law: As if Lands are deyiſed to a Man and his Heirs Males, the — will — — — 
Edate- uil, and ſupply the Words ( bis Body); ſo a Deviſe to one and ſemini ſuo, Creates an Eſtate- 
il; but a Deviſe cannot direct an Inheritance to deſcend againſt the Rules of Law; and therefore 
if 4. deviſes to B. and his Heirs Male, though this is an Eſtate-tail, yet if B. has Iſſue a Day hier, 
ay Iſſue a Son, he ſhall never inherit; for the Rule is, whoever claims as Heir in Tale Male, 


muſt convey his Deſcent wholly by Heirs Males. Co. Lit. 9. ö. 25, 271. Hob. 33. 1Vent. 228. 


1. 


>. So if a Man deviſes in theſe Words, Aud if it 2 Cod to 
rake my Sou R. before be ſhall have Iſſue of his Body, ſo that 
the Lands deſcend to his Brother, this is an Eſtate-tail in R. 
29. 

1 "4 deviſes to the eldeſt Son J. & and the Heirs Males of 
his Body, for the Term of 5oo Years; provided, if he, or any of his 
Iſſue Male alien the Premiſſes, then to remain over, this is an Eſtate- 
tail, and the Limitation for 500 Years void; for though generally a 
Deviſe to a Man and the Heirs of his Body, for 1000 Years, is a 
Term, and not an Inheritance; yet here the Teſtator's Intent was, 
that it ſhould be an Inheritance; becauſe, by the Proviſo he took 
Care to advance the Iſſue of J. &. but if it ſhould be a Term, then 
by the Deſcent of the Inheritance on J. & the Term would be merged, 
and the Iſſues would be unprovided, for J. S. might alien the Eſtate. 
10 Rep. 78. Moor 772. F. C. ; 

4. 4. having two Sons, B. and C. deviſed Black-acre to B. and 
his Heirs, and J/hite-acre to C. and his Heirs; and further willed, 
that the Survivor of them ſhould be Heir to the other, if either of 
them died without Iſſue; tho the firſt Words were ſufficient to paſs an 
Eſtate in Fee, yet the ſubſequent Words correct them, and paſs only 
an Eſtate-tail, and the Remainder in Fee was not contingent, but exe- 
cuted, each Son being Tenant in Tail of the Part to him deviſed, with 
the Remainder to the other. Cro. Fac. 695. 

5. If a Man deviſes Lands to his Wife for Life, and after to her 
Son J. & and if he dies without Iflue, having no Son, then the 
Remainder over, J. S. the Son, by this Deviſe, takes an Eſtate in 
Tail Male; for though the Deviſe to the Son, and if he dies without 
Iſſue, had been a good Tail general, yet when the Deviſor went 
further, and ſaid, having no Son, he thereby explained what Iſſue he 
intended ſhould inherit the Land, and limited it to the Iſſue Male. 

1 Roll. Mr. 837. | 

6. A. ſeiſed of Lands deviſed them to his Wife, if ſhe did not marry ; 
and if ſhe did, then his eldeſt Son preſently after her Deceaſe, to en- 
ter and hold the Land to him and the Heirs Male of his Body, the 
Remainder to his other Sons in Tail Male; the Wife did not marry, 
yet the Court reſolved that the Lands were intailed by the Will, ta- 
king the Intention of the Deviſor to be, that the Intail ſhould be 
created in all Events; but that the eldeſt Son ſhould not enter till af- 
| ter 
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ter the Deceaſe of the Wife, unleſs in Caſe of her Marriage, and 1, 
to enter preſently. Between Luxford and Cheek, 3 Les. 125. ict 

7. But where A. deviſed all his Land to his Wife, until his Gon 
ſhould be twenty-four, and then to his Heirs for ever; and when he 
came to twenty-four, ſhe ſhould have the third Part for her Life. 
and if he dies before twenty-four, then ſhe to have all for her Ii; 


and after her Deceaſe, if the Heir has no Iiſue, the Remainder tg J. 


the Remainder to the right Heirs of the Deviſor; the Heir came to 
twenty-four, but no Eſtate- tail was created by the Will; for the Pee. 
ſimple deſcended to him, and the Limitation was to take Place, ff 
he died before the Age of twenty-four, which he did not. Dyer 124. 
1 Roll. Mr. 839. 

8. A Man deviſed all his Fee-ſimple Lands to his Wife for Life, ang 
after her Death to 4. B. and C. his three Daughters, equally to be 
divided; and if any of them die before the other, then the others to 
be her Heirs, equally to be divided; and if they all die without Iflue, 


then to others named in the Will; and it was adjudged that the 


Daughters had an Eſtate-tail. Co. Fac. 448. 1 Roll. Ali. 836, 


9. So where the Deviſe was to a Man and his Heirs, and if he die 
without Iſſue, that then the Land ſhall go to 4. and B. or the Sur 
vivor of them; adjudged an Eſtate-tail in the firſt Deviſee, for in 
theſe Caſes the Extent of the Word Hejr is confined to the Deſcen. 
dants, or Iſſue of the Deviſee, ſince otherwiſe the Limitation over 
cannot veſt according to the Intent of the Deviſor, for they will 
not allow a Limitation of a Fee upon a Fee. 1 Roll. Abr. $36, 
Moor 864. Hob. 75. Poll. 487. Cro. Zac. 448. | 

10. A. having Iflue B. and C. deviſed ſome of his Land to Y. his 
eldeſt Son, and the Heirs of his Body, after the Death of his Wife; 
and if B. died, living his Wife, then to C. his Son, and deviſed other 
Lands to his other Son, and the Heirs of his Body; and if he died 
without Iflue, then to remain over; B. died in the Life of the Wife, 
and yet it was adjudged that C. could not enter into the Land while 
any Iſſue of B. remained; for the Words of the Deviſe, that if B. 
died, living the Wife, did not abridge the Eſtate-tail which was gi- 
ven by the former Words, becauſe the Teſtator could not be ſuppo- 
ſed to intend to prefer the younger Son before the Iſſue of the Eldeſt, 
eſpecially when he had in the former Part of the Will ſettled it on 
the Eldeſt, and made the ſame Proviſion of other Lands the ſame 
Way, for the younger Son. 1 Bu. 230, 231. 

11. A. deviſed Land to B. his Son, and if C. his Daughter ſurvived 
B. and his Heirs, then ſhe ſhould have the Lands; and it was ad- 
judged, that B. had but an Eſtate-tail, for the Word Heirs muſt be 


intended Heirs of his Body, for he could not die without collateral 


Heirs while his Siſter was alive; but if the Will had aid, that if 
J. &. a Stranger, ſurvives B. and his Heirs, then he ſhould have the 
Land, there B. had a Fee-ſimple, and then the intended Remainder 
muſt be void, for it is to veſt on a Contingency of B.s Dying with- 
out Heirs, which is too diſtant to expect; and the whole Fee-ſimple 
being in B. there can be no preſent Intereſt to veſt in a Stranger. 
Cro. Fac. 415, 416. 1 Salk. 233. 

12. So where A. deviſed to J. for his Life, and to his Heirs; and 
for Want of Heirs to him, to C. in the ſame Manner, and for Want 
of Heirs of him, to D. and his Heirs for ever; the Jury found that 


4 an 


* Brothers, and that D. was next Couſim and Heir to 
— not mentioned in the Will; and the Court held; that 
they had but an Eftare-tail, and the Remainder in Fee to D. good? 
ſor D. being Couſin and Heir to eos. proves, that he intended 
Heirs of the Body ; ao Want of Heirs bim, are to be taken for 
Want of Heirs of hi Between Parker and Thacker, 3 Lev. 


A 
9 Deviſe to J. & in perperum, and after his Deceaſe, Re- 
mainder to his Heir Male in the ſingular Number, is an Eſtate- tail, 
for Heir is nomen Colleftioum: 1 Bulſe 219. 
x4. If 4. deviſes to B. for his natural Life, and after his Deceaſe 
he gives the ſame to the Iſſue of his Body lawfully 3 on a ſe- 
on} Wiſe; and for Want of ſuch Iftne o J. $ and his Heirs for 
erer; provided that J. may make a Jointure of all the Premiſſes to 
ſuch ſecond Wife, which ſhe may enjoy during Life; this is an E- 
ſtate-tail in B. for the Word 1ſae is nomen collettioum, and takes in 
the whole Generation. Between King and Melling, T Yen. 225. 


; 3 where Lands were deviſed to 4. and his Wife, and after 
their Deceaſe to their Children, = having then a Son and a: 
Daughter; it was adjudged that A. and his Wife had but a Eftate: 
for Life, for no greater Eſtate had paſſed at Common Law; and 
the Intent of the Deviſor muſt plainly appear, or they will never ad- 
mit of a Conſtruction different from what they would allow in Con- 
veyances executed in the Life-time of the Party; and for that Rea- 
fon, when the Deviſe is to B. and his Children, or Tue; B. having 
Iſſue at the Time of the Deviſe, it muſt, rake Effect according to 
the Rules of the Common. Law, and Y. can have but an Eſtate. 
for Life jointly with his Children; but if A." had deviſed his 
Lands to B. and his Children, or Iſſues, and B. had none at the 
Time of the Deviſe, then he takes an Eſtate-tail ; for it is plain, 
by the Intent of the Deviſor, that the Children fhallt have the 


and they cannot take as immediate Deviſces; for 

= eſſe, nor by Way of Remainder, for the Deviſe 
mediately to B. and his Children, and they ſhall be 
Words of (5) Limitation, eig. as Children of his Body. 


Caſe, 6 . 17. b. il. ders deviſed 
to one with- 


out more Words, this paſſes but an Eftate for Life ; ſo if the Deviſe had gone further, to him and 
his Aſſigns, theſe Words of themſelyes had not inlarged the Eftate. Cs. L 9. l. But tho an ex 

Eſtate for Life is given to the Anceſtor, with a Limitation n Riait or Heirs of his Bod „or his 
Iſſue; yet regularly the Anceſtor takes an Eſtate · tail, accordion to the yr down in Shelley's 
Caſe, 1 Co. 99. viz. that where the Anceſtor takes an ls CRY 0 i 


mitation to his righ 
. —— Pack; the tho Ev 

16, If a Man deviſes to 4. for Life, and afterwards to the 
next Heir Male; and to the Heirs of the Body of ſuch next Heir 
Male, this is only an Eſtate for Life in 4: for the Inheritance 
is limited or grafted on the Eſtate of the Heir in the | 
* and therefore he ſhall take by Purchaſe. Arcber's Caſe; 
10. 66, 

17. But where a Man deviſed Land to his Son for ever, and aſter 
his Deceaſe, the Remainder to his Heir Male for ever, with other 
Remainders over; this was held an Eſtate- tail in A. for tho the firſt: 
Aaa Deviſe 


— 


 Doviſee. 


Deviſe being to him for ever, would give him a —— e, 
fubſequent Words, to bis Heir Mals, ſhew what Sort 1 
the Devifor intended him; and the Word Heir being nomen coll-5;;. 
emm, is ſufficient in a Will to create an Inheritance. 1 Bu, 219. 
1 Roll. Ar. 8 66. A Sn o 
18. If Lands be deviſed to 4. and B. equally to be divided, tbey 


if one of them die before the others, that 
Heits; theſe Words give them no Intail, 
but fot Life only, becauſe it is not to them and their Heirs, or Heirs 
of their Bodies; wherefore they have only an Eſtate for Life, with 
croſs Remainders of each one's Part to the Survivors for Life. King 
and Rambai, 1 Roll. Ar. 836. nk 
21. A Copybolder in Fee ſurrenders to the Uſe of his Will, and 
by Will deviſes his Copyhold Lands to his Wife; and if ſhe hath 
Ilſue by the Deviſor,; that the Iſſue ſhall have it at his Age of twenty- 
one Years; and if the Iſſue die before that Age, or before his Wi 
or if fe bath mo Tſe, then ſhe ſhall chooſt two Attornies and ſhe 
to make a Bill of of my Lands to her beſt Advantage; and 
per Curram, ſhe hath only an Eſtate for Life, and having no Iſſue, 
hath no Intereſt to diſpoſe, but an Authority only to nominate two 
who ſhall ſell, and the Vendee ſhall be in by the Will. Between 
22. A Man ſeiſed in Fee made a Settlement of his Lands on G. 
his Son for Life, Remainder to his firſt, Oc. Son in Tail Male, Re- 
verſion. in Fee to himſelf; and afterwards he made his Will as fol- 
loweth: As touching my Lands and Tenements, my Will is, that it 
my Son's. Wife die, during the Life of her Husband, without Iſſue 
Male, that then he ſhall have Power to wake a Jointure to any 
other Wife, and for Want of Iſſue of his faid Son, then the Lands 
mall be and remain to his Sen by any ether Wife, and his Gran- 
daughter ſhall have 4000 J. and in Cafe of Failure of Tſſne Mate 
by his Son G. then all his Lands ſhall go to his Grandchildren 
and their Heirs, Share and Share alike; and the Court held, that it 
could not be made an Eſtate-tail, by Tacking the Eſtate by the 
Will to the Eſtate for Life in the Settlement, on Purpoſe to ſup- 
port the contingent Remainder, becauſe the Settlement and Will 
are two diftint Conveyances, and therefore Judgment was given, 
that this was not an Eſtate-tail. Between Moor and Parker, 
4 Mod. 316. net ues | I. 
23. One by Will deviſes Lands to A. for Life, without Impeach- 
ment of Waſte, and in Caſe he ſhall have Iſſue Male, to 2 
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and bis Heirs for ever ; and after the Death of A. in Caſe he 

— Tiſu Male, to Z. and his Heirs for ever, and dies, 4: ſuffers - 
Common Recovery,. and declares the Uſe to. himſelf in Fee, and 
by his Will deviſes it to C. in Fee; and dies without Iſſue; and the 
gelt Queſtion was, whether by this Deviſe A. took an Eſtate in Tait 
Male, or only for Life; and it was held to be but an Eſtate for Life 
in 4. 1ſt, Becauſe it was deviſed to him expreſly for Liſe; and that, 
without Impeachment of Waſte; which would have been needleſs if 
i were an Eſtate-tail: '2dþy, The Words, and in Cafe A. die with- 
nt Iſur Mole, or leave ue Iſſue, are not to be taken ſubſtantively and 
- abſolutely, but relatively to what was ſaid before, eis. if A die 

without Iſſue, who ſhall take the Fee as before is appointed; and 
theſe oblique Words cannot be intended to deſtroy by Implication the 
Eſtate expreſly deviſed before to the Iſſue Male of 4 and there is no 
Uncertainty in theſe Words, to the Iſſue Male, which of them ſhalt 
take, if there be ſeveral ; for the eldeſt ſhall take the Fee by Purchaſe; 
and the Court being ready to give Judgment on this Point, Juſtice 
Potrel, junior, ſtarted another, e. Whether thefe Remainders 
ſhould take Place as executory Deviſes or contingent Remainders; 
upon which it was twice argued, but before any Judgment, the Par- 
ties agreed, according to 3 Lic. 431. dut in ll. 224. KC it is ſaid 
to have been further held, that this Limitation to the Iſſue was not 
an executory Deviſe, being after a Freehold but a contingent Re- 
mainder, ſo that a poſthumous Son could never take; but there is no 
udgment between Loddington and Kime, 3 Lee. 431. 1 Salk. 224. 
— per Raym. Ch. Juſt. in the Caſe of Harn and Meigb, it was de- 
termined, and Judgment entred. Paſch, 9 H. 3. that it was only an 
Eſtate for Life; and it was'likewife decided in the ſame Manner in 
Chancery, and on Appeal in the Houſe of Lords. 5 

24. J. &. deviſed his Eſtate to Truſtees; and their Heirs, in Truſt 
for A. for Life, and to his firſt and other Sons in Tail; but in Caſe A. 
died without an Heir Male of his Body begotten, the Truſt to be 
void, and in ſuch Caſe he gave the Eſtate to the Defendants; and it 
was held, that theſe Words, If he die withont Heir Male of his Body 
legotten, did not give him an Eſtate· tail by Implication; nor inlarge _ 
an expreſs Eſtate deviſed to him for Life; Between (c) Bamfeld and &) Note; 
 Popham, 2 Vern. 427, 449. C. 1 Saſk. 236. & C but ſtated; that «s fares 

7 by | 
the Deviſe was to 4. for Life, Remainder io the firſt Son of 4; in the Opinion 
Tl Male, and ſo on to the tenth Son in Tail Male; Gc. by which af dr Court 


* 


if Pleas, was in 
n * 4 . 99 the Words 

following, viz. 4. ſeiſed in Fee of the Lands in Queſtion, Anxo 1671, made his Laft Will in Writing, 
and thereby deviſed the ſaid Lands to certain Perſons therein named, and their Heirs, in Truſt, by 
Woodſales and Fines for Leaſes, to 5 Money for the Payment of his Debm; and after his Debts 
paid, in Truſt for, and for the Uſe of B. for his Life; and after his Deceaſe, in Truft, for the Uſe 
of his firſt Son, and the Heirs Males of his Body; and after the Deceaſe of the firſt Son without Heir 
Male, then in Truft for ſuch other Son and Sons, and their Heirs Males, as ſhould be begotten by the 
ſaid B in Seniority one after another; provided that if the ſaid B. ſhall die before he come ro the 
Age of 21 Years, or at any Time thereafter, without Heir Male lawfully begotten of his Bod „ that 
then the Truſt ſo limited to the ſaid B. ſhould be utrerly void; and in ſuch aſe, from and after the 
Death of the ſaid B. without Heir Male by him lawfully begotten, the Truffees to ſtand ſeiſed to the 
Uſe of C. and his Heirs; the Teftator afterwards annexed a Codicil in Writing to the ſaid Will, and 
thereby reciting, that he was minded-to make ſome Alterations in his Will, and that he had deviſed 
all bis Real Eftate to the ſaid B. and the Heirs Males of his Body, by the ſaid Codieil declared, 
that if it ſhould happen that the ſaid Eſtate in Tait ſhould determine by the Death of the ſaid R. 
. without Iſſue, before he attain the Age of twenty-one Years, then the leid Lands ſhould be enjoyed 
by the Father of the ſaid B, for his Life, to commence from and immediate af;er the Determination 
the ſaid Eſtate in Tail, as aforeſaid: The Teſtator died ſoon after the Making the ſaid Codicil 5 

the Truſt, as to the Payment of Debts, is performed, and B. entred on the Premiſſes; and now er joys 
_ them, Q. What Effate B. bath by the ſaid Wilt and Codicil: Nee; & is Couſin and Heir to 4. the © 


» 
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Deviſor; if there had been more than ten Sons, they muſt be excluded; "= 
and it was were conſtrued and eſteemed an Eſtate for Life in A. 
the unaninous Opinion of the Court, that B. had bur an Eftare for Lifs ; which was decordingly 4. 
creed by my Lord Keeper Wright, aſſiſted by E and Trevor C. Juſt. and Powe? Juſt; Back, 1505 
the Caſte cited were :Meor 611. Lee. 19. 30 Ed. 3. 18. P and Holmes, 1 Sid. 21, Clerk ang 
Day, 1 Roll. Abr. 839. Owen 148. Lingen and Kime, 3 Lev. 431. 9 Co. 113. 2 Vert. '55, 2 
Purchett and Durdant, Reym. 28, 296. Liſte and Gray ; which Caſe per Holt 2 Fones 114. mix. lt 
ſaying it was revers'd; for it was effirmed in the Exchequer-Chamber. | va 


25. If 4. deviſes to D. his Daughter for Life, and after her De. 
ceaſe to her firſt Son, and the Heir of his Body; and if he die with. 
out Heirs of his Body, then to her ſecond and other Sons, Gr. and 
'the Heirs of their Bodies; and after them to N. in eadem forma, and 
for Default of ſuch Iſſue, to J. S. in Fee; and after the Will was f. 
niſhed, but before Publication, the Teſtator adds this Clauſe, Mey. 
randum, the Intent and Meaning of the Teſtator is, that D, ſhall 
not alien the Lands given to her, but that they ſhall be to her Heir 
Males; and for Want of ſuch Iſſue to N. this reſtrictive Clauſe ex. 

plains the Intent of the Teſtator ; and therefore B. ſhall have an E. 
ſtate for Life only, and not an Eſtate- tail by Implication. 1 Fax, 2. 
between Friend and Bouchier, Skin. 240. S 

26. If A. deviſes Lands to Truſtees to pay Debts and Legacies, and 
then to ſettle the Remainder of one Moiety of what ſhould remain 
unſold to H. and the Heirs of his Body, by a ſecond Wife, and in 
Default of ſuch Iſſue, to her Son F. and the Heirs of his Body, the 
other Moiety to F. and the Heirs of his Body, with Remainders over, 

Tating ſpecial Care in ſuch Settlement, that it never be in the Power 
of either of my ſaid Sons F. or H. t0-dock the Intail of either of the 
ſaid Moieties given them, as aforeſaid, during their, or either of 
their Life or Lives, this Eſtate being only executory, it muſt be con- 
ſtrued, as if like Proviſion had been contained in Marriage-Articles; 
and therefore the Sons ſhall only have Eſtates for Life conveyed them; 
but it muſt be without Impeachment of Waſte. Decreed Micb. 1705, 

between Lennard and the Earl of Suſſex, 2 Fern. 526. 

297. A Man ſeiſed in Fee, deviſed to J. B. for his Life only, with- 

out Impeachment of Waſte, and from and after his Deceaſe, then to 
the Iſſue Male of his Body lawfully to be begotten, if God ſhall bleſs 
im with any, and to the Heirs Males of the Bodies of ſuch Iſſue 
*-, Jawfully begotten; and for Default of ſuch Iſſue, Remainder to J. J. 
and the Heirs Males of his Body; and for Want of ſuch Iſſue he li- 

mits two Remainders over in the ſame Words; and it was adjudged, 

that 7. B. took only an Eſtate for Life, for the Eſtate was given to 


2 LC. Mg. bim for Life, and there was a Limitation afterwards to his Iſſue, 


| which was a Deſcription of the Perſon who was to take the Eſtate- 
tail. 11 An. between Backhonſe and Wells. | 

. 28. A. deviſes Lands to his Wife for Life, and for her better Sup- 

port he gives and bequeaths unto her the Sum of 500 J. to be raiſed 

j her Executors or Adminiſtrators, by Sale of Timber, or by Sale 

of any Part of the Premifles, or otherwiſe, by digging, ſinking, get- 

ting, and Sale of Coal on the Premiſſes, or any Part thereof, at hers, 

her Executors, and Adminiſtrators Choice and Election; and if my 

ſaid Wife ſhall happen to die before the ſaid Sum be raiſed, as afore- 

TN — on —.— Perſon whom 7 8 inted in her Life- time, to 

_ - raiſe, for which I give them and her, full Power and Authority; pro- 

vided, nevertheleſs, that if cither my Siſters hereafter named, A. 

3 | 
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fuch Perſon for whom my Truſtees hereafter named ſhall be Traf 
ces, ſhall pay unto my Wife, her Executors, Gr. the ſaid Sum of 
„that the ſaid Power of ſelling ſhall ceaſe; and after the De2 
beate of my faid Wife, 1 deviſe all my Eſtate before-mentioned to 4 
Þ and C. and the Survivor and Survivors of them, upon the Truits 
hereafter-· mentioned, that is to ſay, in Truſt for my Siſters A. L. and 
J. E equally betwixt them during their natural Lives; without 
committing any Manner of Waſte, from and after the Deceaſe of 
my faid Wife; provided always, that what Sum or Sums of Money; 
in part or in full of the ſaid 500 J. hereby left my Wife, ſhall be 
really paid my Wife, her Executors, c. by either of my faid Siſters; 
that in that Caſe my Will is, that ſuch Money be likewiſe raiſed by 
getting of Coal on the premiſſes only; and if either of my {aid St- 
ters happen to die, leaving Iſſue or Iſſues of her or their Bodies law- 
fully begotten, or to be begotten; then in Truſt for ſuch Iſſue or 
Iſſues of the Mother's Share, or elſe in Truſt for the Survivor or Sur- 
vivors of them, and their reſpective Iſſue or Iſſues; and if it ſhall hap- 
pen that both my ſaid Siſters die witholit Iſſue, as aforeſaid, and their 
Iſue or Iſſues to die without Iflue or Iſſues lawfully to be begotten, 
the ſaid Truſtees to and and be intruſted to and for my Kinſman 
J. & and the Heirs Males of his Body, ©c. and for Want of ſuch Iſſue, 
then in Truſt for R. C. Gc. And the chief Queſtion was, whether this 
was an Eſtate-tail, or an Eſtate for Life in the Siſters, who ſurvived 
the Wife; and it was adjudged an Eſtate-tail in the Siſters in the 
Great Seſſions 'for the County of Flint; which Judgment was rever- 
ſed on a Writ of Error in the King's Bench; but on a Writ of Er- 
ror in the Houſe of Lords, the laſt Judgment was reverſed, and the 
firſt eſtabliſhed, by the Opinion of Eyres Ch. Juſt. Ch. Bar. Pengelly, 
and Forteſcue Juſt. againſt the Opinion of all the Reſt of the Judges, 
who held it only an Eſtate for Life in the Siſters. Between are and 
Weigh, 18 4pril, 1729. | 
29. A. deviſed certain Lands to his eldeſt Son for Life, without | 
Impeachment of Waſte, Remainder to J. S. his Granchild for Life, 4 
without Impeachment of Waſte, with a Power to him to limit a Join- on 
ture of the ſame Land to any Woman he ſhould marry, for her Life ; 
and after his Death he deviſed the Lands to the firſt Son of FJ. &. 
the Grandchild in Tail, and fo to the ſixth Son, and then deviſed 
that if 7. S. the Grandchild ſbould die without Iſſue Male, the 
Land ſhould remain to 7. B. and the Queſtion was, what Eftate 
J. 8. took by the Will; and it was certified by the Court of C. P. 
that he took but an Eftate for Life only ; which was decreed accord- 
ingly. Paſch. 1707. between Langley and Baldvin. Note per Rayn:. 
Ch. Juſt. in the Caſe of Ha and Meigb, an Eſtate-tail was raiſed 
here by 1 becauſe the expreſs Deviſe was not to all the 
Sons; for if there had been more than Six, and the Six dead, myſt 
the Heir at Law have it before a ſeventh Son. 9 
30. The Plaintiff's Father, by his Will, deviſed the Eſtate in 
Queſtion to the Plaintiff for Life, without Impeachment of Waſte, 
Remainder to Truſtees, during his Life, to ſupport contingent Re- 
mainders, with Remainder to the Heirs of the Body of his ſaid Son, 
Reverſion to himſelf in Fee, with a Power to the Son to make a 
123 of ſuch a Part, and deviſed Ie a conſidetrable Perſonal 
iſtate to be laid but in a Purchaſe of Lands, and ſettled to the ſame 
Uſes; and the only Queſtion — the Plaintiff took an 3 
B b b tail; 
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viſor departs with his whole Fee ſimple, but upon ſome Contingency qualifies that 
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tail, or only an Eſtate for Life, by this Will; and the Maſter of the 
Rolls having taken Time to conſider of it, decreed, that he tg, 
only an Eſtate for Life, as the Words were expreſs, and had all the 
other Marks attendant on an Eſtate for Lite, and conſequently, that 
the Heirs of his Body ſhould take by Purchaſe; and though the E. 
ſtate would veſt in the firſt Son, as Tenant in Tail, by Way of py. 
chaſe, yet not ſo as to exclude the other Sons, or their Iſſue, from 
taking the like Eſtate, whenever his Eſtate determined for Want of 
Iſſue; and this he ſaid was ſo reſolved in the Caſe of Trecyy and 
Trevor, by Lord Macclesfield, aſſiſted with the Judges; and as for 
the Perſonal Eſtate, there could be leſs Difficulty as to that than in 
the Conveyance of the legal Eſtate in Poſſeſſion; and for that he 
cited 2 Fern. 526. Mich. 1728. between Papillon and Bois. 


| 1-4-4. /+ /64.73. (E) Of exetutoꝛy Deviſes of Lands of Jnher;- 


tance, and here of contingent Remainders, 
and croſs Remainders, as far as they relate 


to this Place. 


1. A FEE cannot be limited on a Fee; as if Lands are limited 
to one and his Heirs; and if he dies without Heirs, that it 
ſhall remain over to another; this laſt Limitation is void; fo if Lands 
are given by Deed te one and bis Heirs, ſo long as J. &. hath Iſſue, 
and after the Death of J. S. without Iſſue, to remain over to an- 
other, this Remainder is likewiſe void, becauſe the firſt Deviſee had 
a Fee, tho' it was a baſe and determinable Fee. Dyer 41. a. Braut 
234. 1 Cp. 85. b. Bulft. 195. Plozy. 29. 2 Leon. 69. Co. Lit. 18. a. 
Poph. 34. 2 Rol. Rep. 220. Godolph. 355. | 
2. But yet in a Will ſuch Limitations may be good upon a Con- 
tingency that may happen within the Compaſs of a Life, or Lives, 
| in eſſe, or a reaſonable Number of Years; but this not by Way of 
(a) An exe- direct Remainder, but by Way of (a) executory Deviſe. Cro. Elis. 
cutory De- 205. 1 Rol. Abr. 626. Dyer 124. | 


viſe is de- 


fined a Future Intereſt which cannot veſt at the Death of the Teſtator, br Sn ſome Con- 
mm 


ringency, which muſt happen before ir can veſt; of which there are three K if, here the De- 
| iſpofirion, and l- 
mits « Fee on that Contingeney; and this is new in Law, as appears by the following Caſes 24 Sort 
is, when the Deviſor gives a future Eftate to ariſe upon a Contingency, but does not part with the Fee 
at preſent, bur ſuffers it ro deſcend to his Heir as a Deviſe, till his Debts are paid, &c. to the Heirs of 
F. S. when he ſhall have one; and theſe have been gent: Bur note, that if an Eftate be limited 

on a Contingency, after a particular Eftate, capable of ſupporting « Remainder, it ſhall then 

conſtrued a contingent Remainder, and not an executory Devi Of the 3d Sort are Leaſebold In- 
rercits or Terms for Years, for which vid. infra Letter E, and vid. 1 Salk. 226. 2 Sand. 380. 1 Salk. 229. 


3. One deviſed Land in London to the Prior and Convent of B. 
ita quod reddant annuatim Decano & Capitub Sancti Pauli 14 
Marks; and it they fail of Payment, that their Eſtate ſhall ceaſe, 
and that the ſaid Dean and Chapter, and their Succeffors, ſhall have 
it; and it was held by Baldwin and Fitzherbert (the greateſt Law- 
yers of their Age, as my Lord Yaughan fays) that this Remainder 
was void, becauſe the firſt Deviſe carrying a Fee, nothing remained 
after to be diſpoſed of, and executory Devifes after a Fee · ſimple, 
were in former Ages unknown. 1 Brook 234. Dyer 33. a. Yau. 271. 
and per Nottingham Lord Chancelbor, tho" this Doctrine is beladed 
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"ded, yet the Caſe of Hinde and Lyon, 19 Eliz. 3 Leon. 64. is 
the firſt Caſe wherein the contrary has received a ſolemn Reſolution; 
4. One having Ifſue three Sons, A. B. and C. by his Will in Wri- 
ting deviſes Lands to B. his ſecond Son, and his Heirs for ever, and 
if 5. die without Iſſue, living 4. then 4. to have thoſe. Lands to 
him and his Heirs for ever; B. enters and ſuffers a Common Reco- 
very to the Uſe of himſelf and his Heirs, and then deviſes thoſe 
Lands to the Plaintiff and his Heirs, and dies without Iflue, living 4: 
ind it was adjudged, I/, That B. had a Fee-ſimple by the Deviſe to 
him and his Heirs for ever; and that the other Words would not ſo 
correct or qualify it as to make it an Eſtate-tail, not being, if he die 
without Ille generally; but upon the Contingency of his dying 
without Iſſue, living 4. ſo that if he ſurvived 4. or died in the Life- 
time of A. leaving Iſſue, A. was to have nothing; and this being a 
Contingency to happen within the Compaſs of Lives then in Being, 
tho' the firſt Deviſe was after a Fee, yet the Limitation over upon 
ſuch Contingency was good, and not within the Danger of a Perpetuiz 
ty; for the Remainder to A. is not a Remainder directly, which cans 
not be after a Fee, but takes Effect by executory Deviſe; and upon 
Determination of the firſt Eſtate, by the happening of the Contin- 
ency, carries over the Land to the other. 2dly, It was adjudged, 
that this being a meer collateral —_— was not bound by the 
Recovery, unleſs he to whom it was limited had been Party by Way 
of Voucher; for it had not Exiſtence at all when the Recovery was 
ſuffered, and therefore the Recompence in Value could not extend to 
it. Mich. 18 Fac. 1. in B. R. between Pells and Brozne, Cro. Fact 


590. 1 Rol. Abr. 611.8. C. Palm. 131. 2 Rol. Rep. 216. 2 Leon. 


111. YVaugh. 272. | | ; 
5. One by Will deviſes Lands to his Mother for Life, and after her 


Death, to his Brother in Fee; provided, that if his Wife (being then 
enſeint) be delivered of a Son, that then the Land ſhould remain to 
him in Fee, and dies, and the Son is born; and it was held, that the 
Fee of the Brother ſhould ceaſe, and. veſt in the Son, by Way of exe- 
- ry Deviſe upon the Happening of the Contingency. Dyer 127. iu 

argine. 88 

6. One having Iſſue 4. his only Daughter and Heir apparent, by 
Will devifes Lands in D. to her and her Husband, and her Heir, up- 
on Condition, that they ſhould aſſure Lands in F. to his Executors, 
and their Heirs, to perform his Will; and if they failed, then he de- 
viſed the ſaid Lands in D. to his Executors, and their Heirs, and 


died; and it was adjudged to be no Condition; for then by the De- 


ſcent to the Daughter, being Heir it would be deſtroyed ; bur it was 
held a Limitation, or an executory Deviſe to his Executors, in Caſe 
the Aſſurance was not made; and that they might, for Breach there- 
of, enter and fell; for tho a Fee cannot be limited upon a Fee abſo- 
lute, yet upon a Fee determinable it may, and enures as a new ori- 
ginal Deviſe to take effect, when the firſt Deviſce failed to make the 

ſſurance. Dyer 33. a. in Margine, Palm. 135. Cro. Fac: 59%: 
Oo. Eliz. 359. K. C. | | 
7. I A. deviſes Lands to B. for five Years, from Michaehmas follow- 
ing, the Remainder to C and his Heirs, and A. dies before Michael. 
mas; yet this is a good Remainder, tho' it cannot veſt before the par- 
ticular Eſtate begins; and the Freehold cannot be in Expectancy, for 


in the mean Time the Fee ſhall defcend to the Heir. Cro. Elia. 878. 
8, Ong 
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8. One devi es Lands to his Wife, till his Son came to the Age d 
twenty-one Years, and then that his ſaid Son ſhould have the Land 
to him and his Heirs; and if he dies without Iſſue, before his fad 
Age, then to his Daughter and her Heirs; this is a good contingent 
or executory Deviſe to the Daughter; if the Contingency happens and 
in the mean Time the Fee deſcends to the Son as Heir; and if he 
lives to twenty-one, tho' he after die without Iſſue, or leaves Iſue 
tho he die before twenty-one, yet the Daughter is not to have the 
Lands, becauſe he is to die without Iſſue, and before twenty-one, or 
ele the Daughter cannot take. 2 Rol. Rep. 197, 217. Palm. 32, 

9. But where one having Iſſue three Sons, 4. B. and C. deyigs 
to his Son A. after the Death of his Wife, to him and the Heirs dt 
his Body lawfully begotten, in Fee-ſfiwple; and if he die in the Lic 
of my Wife, that then my Son C. ſhall be his Heir, and dies; A. hath 
ue, and dies in the Life of the Wife; and it was adjudged that the 
Iiſue ſhould have the Land after the Death of the Wife, and not C 
for it was in Effect a Deviſe to the Wiſe for Life, Remainder to + 
in Tail, Remainder to C. in Fee, upon the Contivgency of A by. 
ing in the Life of the Wife, and does not abridge the Eſtate-tail ex. 
preſly given A. by his Dying in the Life of the Wife. Between Spalg. 
ing and Spalding. Cro. Car. 185. 

10. Raron and Feme being ſeiſed of a Copyhold, to them and the 

| Heirs of the Baron, he ſurrenders it to the Uie of his: Will, and then 
deviſes it to the Heirs of the Body of the Feme, if they attain the 
Age of Fourteen, and dies without Iſſue; and then ſhe.marries a fc 
cond Husband, and has Iſſue that attains the Age of Fourteen, and 
then ſhe dies; and whether this was a good Deviſe by Reaſon of the 
double Contingency, ſcilicet, the having Heirs of her Body; and that 
ſuch Heir ſhould hve till 14, was doubted ; but it was admitted, that 
if the Deviſe was good, it muſt be by Way of executory Deviſe, 
which is allowable when to take Effet within the Compal; of a Life, 
but not after a Dying without Iſſue, for that tends to a Perpetuity; 
and it cannot take Eflect by Way of Remainder; for it is a new De- 
viſe to take Effect after her Death, and is not as a Remainder join- 
ed to her Eſtate; but the Court being divided upon the Point of the 
Contingency, it was agreed to be adjourned into the Exchequer Cham- 
ber; and the Reporter ſuppoſes the Parties agreed afterwards, for he 
heard no more of it. Between Snozw and Cut/er, 1 Lec. 135. 

11. If a Man having only one Sifter and Heir, who had Iſſue 4 
and after married B. by whom ſhe had Iflue C. and D. deviſes 
Lands to his Siſter until C. attains twenty-one, and after C. attains 
that Age, to C. and his Heirs; and if C. dies before twenty-one, then 
to the Heirs of the Body of B. and their Heirs, as they ſhall attain 
their reſpective Ages of twenty-one, and dies; C. dies before twenty- 

one, living B. and after B. dies, D. either as Heir of C. in whom 
the Fee was veſted, or as Heir of the Body of B. (though he could 

not he ſo during the Life of B.) being of Age after the Death of P. 

hall have the Eſtate by Way of executory Deviſe, and not the right 

_ of the Deviſor. Between Taylor and PBiddulph, 2 Mod. 289. 

adjudged. 9 : 
\i ey: If A. hath Iſſue two Sons, iz. B. and C. and deviſes Lands to 

N. for Life, ard if he dies without Iſſue living at his Death, that 

then the Fee ſhall remain to the Heirs of B. for ever, by which De- 


viſe B. has 0: ly an Eſtate for Life, the Remainder to his Heir not 
| J © Executed; 
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cecuted; and tho' the Reverſion deſcended on B. as Heir of A. yet 
- Jrowned not the Eſtate for Life againſt the expreſs Deviſe and In- 
Cars of the Will, but left an Opening, as it was termed, for the In- 
terpoſition of the Remainder, when it ſhall happen to interpoſe be- 
wen the Eſtate for Life and the Fee; and that this being a contin- 

ent Remainder, and not an executory Deviſe, was barred by the Re- 
covery ſuffered by B. Between Holmes and Plunkett, 1 Lev. 11. 

13. If one deviſes Lands to his Wife for Life, and if ſhe hath a 
Son, and cauſes him to be called by the Chriſtian and Surname of 
Sampſon Shelton, then after her Death deviſes the ſame to her Son; 
and if he die before twenty-one, to the right Heirs of the Deviſor, 
and dies; and after the Wife marries Broughton, by whom ſhe has a 
Son, which ſhe cauſed to be chriſtened Sampſon Shelton, Gc. the De- 
viſe is good by Way of contingent Remainder, but not by Way of 
executory Deviſe; for when a contingent Eſtate is limited, and depends 
upon a Freehold, which is capable of ſupporting a Remainder, it ſhall 
never be conſtrued an executory Deviſe, but a contingent Remainder z 
adjudged, and that the Reverſion deſcending to the Heir of the Deviſor 
till the Contingency happened by the Bargain and Sale, and Fine there- 
of, by the Heir of the Deviſor to B. and his Wife, and their Heirs, 
before the Birth of their Son, the contingent Remainder was deſtroyed, 
Between Purefoy and Rogers, 2 Saund. 3 80. 

14 A. having two Sons B. and C. deviſed Lands to B. for fifty 
Years, if he ſhould ſo long live; and as for my Inheritance after the 
faid Term, I deviſe the ſame to the Heirs Males of the Body of B. 
and for Default of ſuch Iſſue, then to C. and the Court reſplved, 
iſt, That B. had not an Eſtate-tail by Implication, upon the Words 
without Iſſue, becauſe the Deviſor had given him an Eſtate for Years 
by expreſs Wards; and the Court cannot make ſuch a Conſtruction 
againſt expreſs Words, when thereby they would drown the Eſtate 
for Years, and make an Eſtate of Inheritance. 2dly, The Court 
held this Deviſe to the Heirs Males of the Body of B. to be void 
in its Creation, for Want of an Eſtate of Freehold to ſupport it; and 
they ſeemed not to think it an executory Deviſe, becauſe it was limi- 
ted as a Remainder, and becauſe it was limited per verba in præ- 
ſenti; for if one deviſe his Eſtate to:the Heir of J. S. and F. &. is li- 
ving, the Deviſe ſhall not be conſtrued an executory Deviſe, and ſuch 
a Deviſe is therefore void; but if it were to the Heir of J. &. after 
the Death of J. & that is good as an executory Deviſe. 3dly, The 
Court held the Limitation to the Heirs of B. was become void by the 
Event, whatever it was in its Creation; becauſe B. is now dead 
without Iſſue. 4tbly, The Court held, that if the Remainder to the 
Heirs Males of B. was void in Point of Limitation, then the next 
Remainder limited to C. took Effe& preſently. Between Goodright 
and Corniſh, 1 Salk. 226. 4 Mod. 255. KC. 

15. A. ſeiſed in Fee, deviſed to Truſtees for eleven Years, and 
then to the firſt Son of H. and the Heirs Males of his Body, and fo 
on to the ſecond, third, Cc. Sons in Tail Male; provided the 
the ſaid Sons ſhall take on them my Surname; and in Caf, 


they, or their Heirs, refuſe to take my Surname, or die without Iſſue, 


then I deviſe my Land to the firſt Son of B. in Tail Male, provided 
he take my Surname ; and-if he refuſe, or die without Iſſue, then to 
the right Heirs of the Deviſor. 4. had no Son at the Time of the 
Deviſe, and died without Iſſue; and B. had a Son, who was living at 

cc the 
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the Time of the Deviſe, who took the Surname of the Deviſor: th 
whole Court agreed, that the Deviſe to B. was not a contingent Re. 
mainder, becauſe of the precedent Eſtate for Years, which could _ 
ſupport it; it appears likewiſe by the Cafe, to be the Opinion of 
Treby Ch. Juſt. and Juſt. Pore, that it could not be good as an 
executory Deviſe; if it were conſidered as a Deviſe to the Heir, of 
4. being limited per verba in præſenti; but Blercory Juſt. held that 
the Deviſe to the Son of 4. was furure; for he ſuppoſed the Teltater 
knew that A. had no Son, and the rather becauſe he does not name 
him; but it was adjudged and afhrmed in B. R. that the Remain. 
der to C. was good, and veſted in him. Scatterzword and Ele 
1 Hall. 229. 1 
16. A Man deviſed Lands to his Executors till his Son ſhould 
come of Age, and when his Son ſhould come of Age, then he ſhoul 
enjoy it, for him and his Heirs; this is a Remainder executed in the 
Son, and not in Contingency; for the Words hen and then, in this 
Caſe, only denote the Time when the Remainder is to execute, and 
will no more make the Remainder contingent, than in the common 
Caſe, when a Leaſe is made for Life or Years; and after the Deceaſe 
of the Tenant for Life, or the Expiration of the Term for Years 
then to remain to another; for tho the Words be, after the Term i: 
hall remain, yet it is a preſent and not a contingent Remainder; for 
whert Words refer to that which-muſt needs happen, there ſhall be 
no Contingency. Boraſton's Caſe, 3 Ch. 19. | 

- +17: . having Iflue five Sons (his Wife being enſeint with a Sixth) 
deviſed two Thirds of his Land to his four younger Sons and the 
Child in Fentre ſa mere, if it were a Son, and their Heirs; and if 
they all die without Iſſue Male of their Bodies, or any of them, that 
the Lands ſhall revert to the right Heirs of the Deviſor; by this De- 
viſe the younger Sons are 'Tenants in Tail in Poſſeſſion, with eros 
Remainders over to each other; and no Part ſhall revert to the Heirs 


of the Deviſor till all the younger Sons be dead without Iſſue Male of 


their Bodies. Dyer 303. Hob. 33. | 

18. A Man having two Sons, deviſed Part of the Lands to one of 
them, and his Heirs, and the Reſt to the other and his Heirs; and 
further WHlls, that the Survivor ſhall be Heir to the other, if either 
dies without Iflue ; by this the Deviſees are Tenants in Tail, with Re- 
mainder in Fee executed of each other's Part. Cro. Fac. 695. 
19. But where a Man having three Sons, and ſeiſed of three 
Houſes, devifed a Houſe to each Son and his Heirs, with this Proviſo, 
that if all his ſaid Children ſhall die without Iſſue of their Bodies 
lawfully begotten, that then all his ſaid Mefluages ſhall remain over, 
and be to his Wife and her Heirs; and it was held in this Caſe, that 


theſe Words did not raiſe any croſs Remainders, but that at the 


Death of any of the Sons his Houſe ſhall go immediately to the Wife; 
and though a croſs Remainder may be by Implication, where Lands 
are limited to Two, yet they cannot riſe where Three or more 
Houſes are limited to Three without expreſs Limitation, becauſe of 
the Inconvenience. Between Gilbert and Witty, Oo. Fac. 655. vide 
1 Vent. 224. where per Hale Ch. Juſt. no croſs Remainders can be 
created by Implication in a Deed, nor any in a Will between Three, 
or more, unleſs the Words of the Will do plainly expreſs the Intent 
ef the Deviſor to be ſo; as where Blach-acre is deviſed to A. II bite- 


Bodies, 


acre to B. and Green-acre to C. and if they die without Iſſues of their 
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dies, cel alterius corum, then to remain there, by Reaſon of the 
Words alterius eorum, croſs Remainder ſhall be. 


x) Of executozy De viles of Leaſes foz Vears, 
and here of the Limitation of the Truſt of 
Term, as far as it relates to and agrees 


with the De vile thereof. | 2 26 


1. JF a Termor deviſes his Term to A. for Life, the Remainder to 

| another, tho' 4. has the whole Eſtate (tor that is in him during 

his Life) and ſo no Remainder can be limited over at Common 

Law; yet.it is good by Way of (a) executory Deviſe. Co. Fac. 198. (,)Thegreat 

1 Nol. Vr. 610. 8 Co. 94+ — 

dd . theſe Ca 

was, whether the Diſpoſition of the Term to a Man for his Life, was not ſuch a total Diſpoſition of ie; 

that no Remainder could be limited over, ic being in the Eye of the Law a greater Eftate than for 

any Number of Years; which was reſolved in the Affirmative, in the Reign of 6 E. 6. Dyer 74. by all 

the Judges of England; but this Reſolution ſeeming very ſevere, and againſt natural Juſtice, that a 

Man ſhould be hindered from making Proviſion for his Family, and the Contingencies of it occaſion- 

ed a contrary Reſolution. 19 Eliz. Co. Lit. 46. Dyer 35. for the Judges obſerving the good Effe& \ 

ſuch Limitations by Way of Truſt had, which were allowed in Chancery, permitted Farmers to diſ- 

of their Leaſes in the ſame Manner by Laſt Will; and then the Chancery, the better to fix them 

allowed of Bills by the Remainder-man to compel the Deviſee of the particular Eſtate to put 
that he in the Remainder ſhould enjoy it, according to the Limitation; but when f 


ſe 
n it, 


in 8 urity, 8 . 
in * this multiplied Chancery Suits, they reſolved that there was no need of that Way. 


47.4. 52. b. 1 Sid. 451+ but that the particular Deviſee ſhould not have Power to bar the Re- 
beat x Dr ſo that the Law has been long ſettled, that executory Deviſes are good, provided the 
Contingency is to happen within a Life or Lives, all is eſe; for there can be no Tendency to a Pe 
tuity, which was one great Miſchief apprehended from theſe Kind of Limitations; but what Kind of 
executory Deviſes do, or do not tend to a Perpetuity, will be beſt ſcen by the Caſes themſelves. 


2. If A. poſſeſſed of a Term for Years, deviſes it to B. his Wife 
for eighteen Years, and after to C his eldeſt Son for Life, and aſter 
to the eldeſt Iſſue Male of C for Life, tho C. had not any Iſſue Male 
at the Time of the Deviſe, and Death of the Deviſor; yet if he had 
Iſſue Male before his Death, this Iſſue Male ſhall have it as an exe- = 
cutory Deviſe; for altho there be a Contingent upon a Contingent, 
and the Iſſue not 7 eſſe at the Time of the Deviſe, yet in as much 
as it is limited to him but for Life, it is good, and all one with 
Maniing's Caſe, upon a Reference out of Chancery to Juſtice Jones, 
Croke and Barkley, between Cotton: and Heath, by them relolved, 
without Queſtion. 1 Roll. Mr. 612, 1 8 N 

3. If 4. poſſeſſed of a Term deviſes it to B. his Wife for Life, and 
after her Death to his Children unpreferred; and after B. dies, C. then 
being the only Daughter of A. ſhall have it; for an executory Deviſe, - 
that hath a Dependance on the firſt Devife, may be made to a Perſon 
uncertain. 1 And. 60, 61. | | 

4. If one poſſeſſed of a Term, devifes it to his Wife for Life, the 
Remainder to his firſt Son for Life; and if he dies without Iſſue, to 
his ſecond Son, Gc. The Remainder to the ſecond Son is void; for 
the Remainder of a Term cannot depend upon a Poſſibility ſo re- 
mote as the Dying without Iſſue; although it was abje&ed, that the 
Deviſe was not to the firſt Son, and his Iflue (in which Caſe it was 
agreed it ſhould go to his Executor) but it was given to him for Life 
only, with an executory Deviſe to the ſecond Son, upon the Contin- 
gency of the firſt, not having Iſſue at the Time of his Death. Be- 
tween Love and Windham, 1 Lev. 290. 2 Chan. Rep. 14. KC. 
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of Norfolk's, and denied to be Law. 1 Hall. 225. 


with like Limitations to the other Sons; the eldeſt Son died without 


5. If a Man poſſeſſed of a Term for Years, deviſes it to D. hig 
Wife for Life, and after to V. his eldeſt Son, and his Aſſigns; and i 
he dies without Iſſue then living, to T. this being a perpetual Limits. 
tion by Intendment of Law, is void; and if Men ſhould be admitted 
to make ſuch Deviſes, there would not be any End of them, nor an 
Certainty. Between Child and 20055 Cro. Fac. 459, 460. 1 Ry! 
Ar. 613. Note; The Authority of this Caſe is ſhaken by the Duke 


6. If a Man poſſeſſed of a Term, deviſes it to his Son, and if he 
dies unmarried, and without Iſſue, to his Daughters; and if his Son 
be married, and has no Iſſue then living to enjoy it; then after the 
Death of his Son's Wife, he deviſes it to his ſaid Daughters; the De- 
viſe to the Daughters is void, being a Limitation after the Death of 
their Brother without Iſſue; for it is not to be taken (as objected) 
that the Dying ſhould be without Iſſue living at his Death, and ſo 
the Contingency to within the Compaſs of a Life; and if it 
ſhould be intended of ſuch a Dying without Iflue, yet the Court 
held it would be void, according to Child and Bayly's Caſe; for tho 
ſuch a Deviſe hath prevailed in Caſe of an Inheritance, as in Pe} 
and Brown's Caſe, yet it hath not yet prevailed in Caſe of a Term, 
and the Court ſaid, they would not extend the Deviſes of Chattels 
to make Perpetuities, farther than they had been. Between Gibbons 
and Summers, 3 Lev. 22, 23, 9, 

7. A. having Iſſue ſeveral Sons (the Eldeſt Non Compos) created a 
Term for Years, and by another Deed declared the Truſt thereof to 
his ſecond Son, and the Heirs Males of his Body, Remainder to his 
other Sons; provided, that if his eldeſt Son died without Iſſue, or not 
leaving his Wife enſeint with a Child, living the ſecond Son, ſo that 
the Earldom of deſcended on the ſecond Son, then the aid 
Term to remain to the third Son, and the Heirs Males of his Body, 


Iſſue, living the Second; and this Limitation to the third Son was 
held good; and ſo decreed by my Lord Nottingham, contrary to the 
Opinion of the three Chief Juſtices who aſſiſted him. 3 Chan. Cu. i. 
The Duke of Norfalbs Caſe. Note; This Decree was reverſed by 
North Lord Keeper, 1 Fern. 163. but upon an Appeal to the Houſe 
of Lords, the laſt Decree was reverſed, and Lord Nottingham eſta- 
bliſhed, 1 Chan. Ca. 53. Note; executory Deviſes and Limitations 
of the Truſt of a Term are governed alike. 1 Fern. 234 

8. If a Term is deviſed to A. and the Heirs of his Body, and if 4. 
die without Iſſue, living B. then to B. this is a good Limitation, the 
Contingency ariſing within the Compaſs of a Life. Adjudged be. 
tween Lamb and Archer, 5 W. & 


in B. R. 1 Salk. 225. and 
Child and Bayly's Caſe denied to be Law. 

9. J. &. deviſes to his Son a Leaſehold Eſtate, to his Executors, 
Adminiſtrators and Aſſigns for ever; but if he died before twenty- 
one, without Iſſue, in that Caſe deviſes it over to his Brother; and 
the Queſtion was, whether the Remainder over was good ; it was 
objected, that it was a Perpetuity, for that the Remainder depends 
on the Son's Dying without Iſſue; for if he die before twenty-one, 
tho he leaves a Child, and that Child afterwards dies without Iſſue, 
the Son may be {aid to be dead before twenty-one, without Iſſue: & 
non allucatur; and the Court decreed the Remainder over good. 
Trin. 1690. between Martin and Long, 2 Fern. 151. And 1. 
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Caſe ſaid to have been adjudged in the Exchequer, between Sith 
gnitb̃ . 8 Dao: 6 in | 
2 * E being poſſeſſed of a Term for Years; deviſes it to his 
Wife for Life, and after her Death to R. F. for her Life; and after 
her Death to T. F. and his Children; and then deviſes in this Man- 
ner; and if it ſhall happen the faid . F. do die before the Expira- 
tion of the ſaid Term, not having Iſſue of his Body then living, then 
to go over to the Plaintiffs for the Reſidue of the Term; the Defen- 
Jant's Title was by an Aſſignment of R. E. and T. E of all their E- 
tate, Right, Title and Intereſt. R. F. was dead, and T. E died 
without Iffue, and the Plaintiff brought his Bill to have an Aſſign- 
ment of the Term purſuant to the Will; all that was inſiſted upon 
for the Defendant, to difference this Caſe from the Duke of Norfolk's 
of a Term, and of Pell and Brozwne's Caſe, of a Fee, was, that 
this Contingency of his Dying without Iſſue, was not confined to his 
own Death, but that the Words, then licing, ſhould relate to the 


Words, before the Expiration of the Term; and fo this went further 


than any of the Caſes had ever yet been carried, for he might have 


Iſſue for ſeveral Generations; and yet if ſuch Iſſue failed at any 


Time before the Expiration of the Term, then it was to go over; 
and this, in a long Term, tended plainly to a Perpetuity, and there- 
fore ought not to be allowed; but by the Deviſe to T. R and his 
Children, and the ſubſequent Words; and if he die without Iſſue, the 
whole Term and Intereſt was veſted in him, and he might diſpoſe 
thereof as he thought fit, and it could not be reſtrained by the Words 
then Living, which related only to the Words, before the Expiration 

the Term, and ſo the Remainder over to the Plaintiff void; but 
for the Plaintiffs it was argued and decreed, that the Remainders to 
them was good, by Way of executory Deviſe, and that the Words; 
then living, muſt relate to the Time of his Death; for otherwiſe 
there would be no Difference between this and the common Limita-. 
tions of a Term to one, and the Heirs or Iſſue of his Body; and if 
he dies without Iſſue, the Remainder to another, which is void; for 


there it muſt likewiſe be intended, if he die without Iſſue before 


the Expiration of the Term, or during the Term; ſince after the Ex- 
piration of the Term he can limit no Remainders over, becauſe no- 
thing remains then to be limited; but here it being limited over upon 
this Contingency, if he die without Iſſue then living, i. at the Time 
of his Death, it is good; becauſe the Contingency muſt happen with- 
in one Life, or not at all; for upon his Death it will be certainly 
known, whether he leaves Iſſue, or not; if he does, the Contingency 
cannot take Place; if he does not; then it may; and this being to 


happen within the Compaſs of a Life, is good as an executory De- 


viſe, and differs in nothing from the Duke of Norfo/k's Caſe; ſave 
only that there it was by Proviſo; and alſo upon the Death of an- 
other Perſon; without Iflue then living; and here it is upon his own 
Death, which makes no Manner of Difference. Fletcher's Caſe; de- 

creed Trin. 179. 5 a 1 
11. A Man poſſeſſed of a Term for thirty-one Years; deviſes it tg 
his Son H. during his Minority; and if he attains to his Age of 
twenty-one Years, then to him during his Life; if the Term ſhall ſo 
long continue, and no longer, and after his Death to ſuch of his 
Iſſue to whom he ſhall deviſe it; but if he die without Iflue; then tg 
his other Son C. for the Reſidue of the Term. H. afterwards died 
Ddd withottt 
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without Iſſue, or without making any . Diſpoſition of the Reſidue af 
the Term; and the only Queſtion was, whether by the Words of thi 
Will, the whole Term did not veſt in N and it was decreed, that 
it did not; for the Words, die enitbout Iſue, have a twofold Mean. 
ing, either without Iſſue at the Time of his Death, or without Iſlue 
whenever the Iſſue fails; and though in Caſe of an Inheritance, if 
Lands are deviſed to one, and if he die without Iſſue, the fir De. 
viſce takes an Eſtate-tail by Implication, which ſhall go to his Ifys 
and they ſhall take in a Courſe of Deſcent to all ſucceeding Ge. 
nerations; but to make fi ch a Conſtruction in the Caſe of a Term 
which cannot come to the Iſſue by Deſcent, is unneceſſary, and 
therefore in ſuch Caſe, the other Conſtruction of the Words, which 
is moſt natural and obvious, ſhall take Place; and it ſhall be in. 
tended only, if he die without Iſſue living at the Time of his 
Death, and conſequently the Dying without Iſſue being confined with. 
in the Compaſs of a Life, hinders not the Remainder over; but 
it may well take Place by Way of executory Deviſe, according 
to the former Reſolutions. Decreed Paſch. 1718. Between Tar. 
gett and Gant. | 


G) Of Terms fo2 Pears, and incertain Jn- 
tereſts by Devile. 


1. A Man deviſed his Land to his Executors for Payment of his 
Debts, and after Debts paid, the Remainder over; and it 
was admitted clearly, that the Remainder was good; but the Que- 
ſtion was, what Eſtate the Executors had, for there being no parti- 
cular Eſtate limited, if an Eſtate ſhould be adjudged for them for 
Life; it might determine before they received ſufficient to anſwer the 
End of the Deviſe; for on their Death it would not go to their Exe- 
cutors; and it was adjudged an incertain Intereft, which ſhould go 
from Executor to Executor for Payment of Debts. Cho. Eliz. 315. 
8 Cb. 96. 1 Roll. Ar. 829. © 
2. A. deviſes his Lands to his Executors, till his Son comes of Age, 
the Profits to be imployed in the Performance of his Will, tho' the 
Son dies before he be of Age, yet the Intereſt of the Executors con- 
tinues till he might be of Age, if he had lived; for fince the Intent 
of the Deviſor governs in Wills, it might deſtroy that, if the Execu- 
tors Intereſt ceaſed at the Death of the Son; for it is reaſonable to be» 
lieve, that the Teſtator found, on a Computation, that the Profits of 
the Land, in that Time, would anſwer his Debts, Gc. ſo that this is 
a good Deviſe of the Term, till the Son would be twenty-one, tho he 
die before. 1 Chan. Cu. 113. 3 Co. 20. B. Boraſtons Caſe, &. P. 

3. If a Man deviſes Land to his Wife, till his Son comes of Age; 
to provide his Children with Neceſſaries; though the Wife dies be- 
fore the Son comes of Age, yet her Intereſt does not determine by 
her Death, becauſe it was not a Matter of meer Confidence, but 
ſhall go to her Executors; but if the Deviſe had been, that his 
T.and ſhould deſcend to his Son, but that his Wife ſhould have the 
full Profits thereof, until the full Age of his Son, for his Education; 
here is nothing deviſed to the Wife but a meer Confidence, that ſhe 
ſhall take the Profits for the Education of the Son; and by the 


Will the is but in Nature,of a Guardian or Bailiff, for the * 
J . | e 
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= Infant; which determines by her Death: Ov. Eliz, 252, Dyer 
3 A Man deviſed certain Lands to his Wife, till his Son and Heir 

"rent ſhould attain to his Age of twenty-one Years, and when 
af pn ſhould attain to his Age, then to his Son and his Heirs, and 
= 4. the Son lived to the Age of thirteen Years, and then died; 

1 the Wife ſuppoſing that ſhe had a Title to hold the Lands till 
oh Time as the Son would have attained his Age of twenty-one 
Years, in Caſe he had lived to that Time, continues in the Per- 

0 of the Rents and Profits of the ſaid Lands for ſeveral Vears; 
and the Bill was brought againſt her by the Heir at Law of the Son, 
to have an Account of the Rents and Profits from the Death of the 
Son; and tho the Wife was Executrix likewiſe of her Husband, yet 
i not being deviſed during that Time for Payment of Debts, nor any 
Creditors, or Want of Aſſets appearing, it was held by my Lord 
Chaucell r, that the Wite's Eſtate determined by the Death of the 
Son, and that the Remainder veſted preſently in the Son upon the 
Teſtator's Death, and was not to expect till the Contingency of his 
Attaining his Age of twenty-one Years ſhould happen; for then in 
this Caſe it never would have veſted, he dying before that Age, and 
therefore decreed the Wife to account for the Profits from the Time 
of the Son's Death; and upon a Rehearing his Lordſhip continu- 
ed of the ſame Opinion, and grounded himſelf on the Diſtinctions 
taken in 3 Gh. 19. and 6 C. 35. Hill, 1713. between Manfield and 


Dugard. „ 3 
5. If a Copyholder deviſes his Land to 4. and B. his two Sons; 
and to the Heirs of their two Bodies begotten, and Wills that each 
of them ſhall enter at the Age of twenty-one Years, the Executors 
ſhall not take the Profits till they are both of full Age; but he who 
comes of Age firſt ſhall enter, and then the other when he comes of 
Age, and they ſhall hold the Land jointly. Cro. Fac. 25g. Tele. 183. 
vide 1 Bulft. 48. cont « | 
6. A. deviſed to B. during his Exile; and if it pleaſe God to re- 
ſtore him to his Country, or if he die, then to J. & . was 4 
: Dutchman, and had a Penſion from the States; but upon ſome Diſ- 
ure the States deprived him of his Employment and of his Pen- 
ſion, and gave them to another; whereupon he voluntarily left the 
Country, and lived here with 4. who had been his Acquaintance 
beyond Sea; and after his Coming hither, a War happened be- 
tween the Dutch and Engliſh, and afterwards a Peace was concluded 
between the two Nations; yet B. continued here, and whether 
his Eſtate was determined, was the Queſtion; and the Court held 
it was not, for that the Exile intended by A. was the Leaving his 
Country, becauſe of the States Diſpleaſure to him, and the With- 
drawing of his Penſion upon that Difpleaſure; Between Paget and 
Voſcius, 2 Lev. 191. | 
7. A. deviſed his Land to Y. and C. and the Survivor of them, till 
800 J, ſhould be raiſed out of them; and it was adjudged that B. 
and C. ſhould have the Land no longer than they might have received 
it out of the Profits; and that if a Stranger enters after the Death 
of the Deviſor, they may have an Account of the mean Profits; but 
cannot hold the Land longer than the Sum might have been levied ; 
for if that were allowed, they might make it an eternal Charge or 
the Heir's Eſtate; but if the Heir himſelf enters and diſturbs them, 
they 
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they may hold over, for the Heir ſhall have no Benefit of big gy 


: Wrong, or they may have their Action againſt him at their E1,g; 
| 4 Ch. Sz. Corbet's Caſe, Cro. Eliz. 800. 1 Salk. 153. S. P. econ. 


(H) Of Deviſes by Implitation. 


1. IF A. deviſes Lands to his Heir, after the Death of his Wife: 
(a) The Law this is a good Deviſe to the Wife for Life by (a) Implicaticy, 
A Ef for by the expreſs Words of the Will, the Heir is not to have it & 
did nor re. ring her Life; and if the Wife has it not, none elſe can, for the Execy- 
gularly ſuffer tors cannot intermeddle. 1 Roll. Ar. 843. 1 Vern. 22. FP. 2 Dry, 


is 
— Joo 1Ca- 572. S. P. 2 Vent. 223. S. D. 


tion, becauſe ; a 
it is a Manner of transferring no Way agreeable to the Plainneſs and Solemnity of the Law; 4, 


A. ſurrendered to the Uſe of D. and B. and for Want of Iſſue to B. the Remainder over to C. This 
in a Conveyance at Law had been but an Eſtate for Life to B. and no Eſtate, tail by Implication: = 
as there has been greater Fayour and Latitude allowed in the Diſpofition of Eftares by will ; ang * 
the Conſtruction of them, the Judges, to ſupport the Intent of the Deviſor, where it was very appa 
rent, have admitted Eſtates by Implication, rho” to the Diſheriſon of the Heir at Law: But where ich 
Eftates ariſe, it muſt be by a neceſſary, and not à poſſible Implication or Intention in the Deviſor: 
for the Heir's Title being plain and obvious, no Words, by Conſtruction, ſhall 1mpeach it, Which wil 
bear a contrary Signification. Vaugh, 263. | 


2. If a Man deviſes to a Stranger, after the Death of his Wife, 
this gives the Wife no Eſtate for Life, by Implication ; for it is 
but a Demonſtration when the Eſtate of the Stranger ſhall com- 
mence. Bro. Dev. 52. Cro. Fac. 75. 1 Fern. 22. 2 Fern. 511, 


2 Vent. 223. 
3. If one having a Wife and two Daughters, Heirs at Law, deviſes 


Lands to one of the Daughters, after the Wife's Death, this gives 
the Wife an Eſtate for Life, tho' the Daughter was but one of the 
Coheirs. 2 Fern. 723. 

4. If a Man poſſeſſed of a Term for Years, deviſes it to his Son, 
after the Death of his Wife, and the Wife is made Executrix, ſhe 
ſhall have the whole Term as Executrix, for there cannot be an E- 
ſtate for Life of a Term by Implication, as there may be of an In- 
heritance. Moor 635. | 

5. A. ſeiſed of a Manor, Part in Demeſnes, and Part in Services, 
deviſed all the Demeſnes to his Wife expreſly for Life, and all the 
Services for fifteen Years, and then deviſed the whole Manor to a 
Stranger after her Death; it was reſolved, that the laſt Deviſe 
ſhould not take Effe& till after her Death, and yet ſhe ſhould not 
have the Services for her Life by Implication, but that the Heir 
ſhould enjoy the Services, after the fifteen Years, tho' ſhe were ſtill 
alive, for there appears no neceflary Implication, that ſhe ſhould 
have the Whole for her Life, with an Excluſion of the Heir; and a 
poſſible Implication is not ſufficient to exclude him; for nothing, but 
the apparent Intent of the Deviſor, can do that; but if the Deviſor 
had ſaid, that after the Death of his Wife, and the Stranger, the 
Heir ſhould have the Manor, the Wife by a neceſſary Implication 
ſhall have the whole Manor for her Life; for the Deviſor's Intent is 
plain, that the Heir is not to have the Manor, while the Stranger and 
the Wife live, and the Stranger cannot take any Thing whilſt ſhe 
lives. Moor, pl. 24. Vaugh.q65. 26x. 
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one having Iſſue a Son, who was his Heir apparent, and two 
Daughters, deviſes in theſe Words; If it happen my Son B. and my 
two Daughters to die, without Ifſue of their Bodies lawfully begot- 
ten, then all my Lands ſhall be and remain to my Nephew D. and 
his Heirs for ever, and dies; and it was held, 1/?, That no expreſs 
Eſtate was by this Will given to his Children. 2405, Nor any E- 
ſtate by Implication, becauſe then it muſt be either a joint Eſtate for 
Life, with ſeveral Inheritances in Tail, or ſeveral Eſtates-tail in 
Succeſſion one after another; the laſt it cannot be, becauſe incertain 
which ſhall take firſt, which next; and the firſt it ſhall not be, be- 
cauſe the Heir at Law ſhall not be diſinherited without a neceſſ 
Implication, which in this Caſe there is not, for it is only a Deſigna- 
tion and Appointment of the Time when the Land ſhall come to the 
Nephew ; as if he had deviſed thus; 1 leave my Land to deſcend, or, 
I give my Land to my Son and his Heirs; till. he and my two 
Daughters die without Iſſue, or ſo long as any Heits of the Body of 
him and my two Daughters ſhall be living; and then, or for Want 
of ſuch Heirs, I deviſe the ſame to my Nephew; this is good as a 
future and executory Deviſe; and in the mean Time the Land ſhall 
deſcend to the Heir at Law, he having made no Diſpoſition thereof. 
Between Gardiner and Shelton, Vaugh. 259. 218 | 
7. A. deviſes to B. and his Heirs Males, and if he dies without 
Heirs of his Body, then to remain to C. in Fee; this is but an E- 
ſtate in Tail Male to B. for the Law ſupplies the Words, of bis Body, 
and ſince the Deviſor only gave it by expreſs Words to him and his 
Heirs Male, it would be againſt his plain Words, to let in Iſſue Fe- 
male by Implication on the other Words, 78. If he dies without 
Heir of his Body: Dyer 171: [5 25h 7 
8. So if a Man deviſes to A. and the Heirs of his Body; and if he 
die without Heirs, theſe laſt Words will not give the Deviſee an E- 
ſtate in Fee by Implication. 2 Yern. 451. Where an Eſtate for Life 
may be inlarged by Implication, cid. Letter (O). 


() Of Deviſes of Lands for Payment of Debts; 


1. A Man ſeiſed of Copyhold Lands, ſurrenders them to the Uſe of 
his Will, and then by his Will ſays, My Debts and Lega- 
cies being firſt dedutted, I deviſe all my Eflate, both Real and Per- 
ſonal, to J. S. and it was held by my Lord Chancellor, that this 


ſhould amount to a Deviſe to ſell for the (a2) Payment of (a) credi- 
Paſch. 168 2. between Newman and Johnſon, 1 Vern. 45: D 
ar fa vour 


in Equity, that whenever it appears to be the Teſtator's Intent, that his Lands ſhould be liable to his 
Debts, quity will make them ſubje&, tho“ there are not expreſs Words of Charge; but note, that 
there mult be ſomething more than a bare Declaration, that his Debts ſhould be paid, otherwiſe it 
8 U out of the Perſonal Eſtate, and the Real will not be liable, as appears by the Caſes - 
on this * : y 


2. 4.deviſed all his Lands to B. and the Heirs of his Body; and 
in another Part of his Will, feciting, that he owed B. Money upon 
Account, he therefore deviſed to him all his Perſonal Eſtate, and 
made him Executor, willing him fo pay his Debts; and upon the 
Reading of the Will, though the Clauſe as to the Payment of 
Debts, ſeemed to relate to the Perſonal Eſtate only ; and though 
the Lands were devifed to Y. in Tail, with a Remainder over to 

E e e another; 
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another; and that it was objected, that a Tenant in Tail could ct 
be a Truſtee; yet the Court decreed both Real and Perſonal Eltate 
to de ſold for Payment of the Teſtators Debts. Mich. 1686. between 
Clowdfly and Pellbam, 1 Vern. 411. 2 Fern. 229. K. C. cited, ad 
the Decree ſaid to be affirmed in the Houſe of Lords. 

3. But where a Deviſe was in the following Manner: I Vi? 
my Debts ſhall be paid before any of my Legacies or Gifts herein 
afrer- mentioned, and deviſes ſeveral pecuniary Legacies ; and after 
in the ſame Will, deviſes Lands to 7. & on Condition to pay a cer- 
tain Rent to J. N. and other Lands to F. & on Condition to pay 
3 per Ann. to 7. D. and the Queſtion was, whether theſe Lang; 
were by the Will fubjected to the Payment of the Teſtator's Debts, 
or only to the Payment of the particular Rents thereout deviſeg . 
and the Court held, that the Lands were not ſubjected to the Pay- 
ment of the 'Teſtator's Debts, for the general Clauſe in the Beginning 
of the Will, ſhall be intended only of the Perſonal Eſtate, and the 
pecuniary Legacies thereout deviſed. Paſch. 1687. between Eyles 


and 5 1 Vern. 457. 
4. If J. &. deviſes his Lands to his Brother, who is his Heir at Lay 
m Fee, and likewiſe deviſes ſeveral Legacies, and makes his Brother 
Executor, deſiring him to ſee his Will performed, according to the 
Traft and Confidence he had repoſed in him; this makes the Real 
Eſtate liable; for the Teſtator needed not have deviſed the Eſtate to 
his Brother, being Heir at Law, unlefs he intended that he ſhould 
take them chargeable with the Debts and Legacies. Decreed Paſch. 
1691. between Alcock and Sparhawk, 2 Fern. 228, and affirmed in 
the Honſe of Lords.  _ iy 
5. A. deviſed in the following Words: I do by this my Will diſ- 
poſe of ſuch worldly Eſtate as it 2 God to beſtoꝛv upon me; 
firft, 1 Till that all my Debts be paid and diſcharged, and out of the 
Remainder of my Eſtate, I give and bequeath unto my Wife zool. 
My Mind and Will is, that my Wife have one Moiet oi what is left, 
er my Debts paid. Item, I give to my dear Brother R. B. 4 
Cloſe hing in the Pariſh of —— and for the remaining Part of 
my Eſtate, as well Real as Perfonal, 1 give and bequeath unto my 
Brother J. B. whom I make Executor; and it was held clearly, that 
theſe Words ſubjected his Real Eſtate to the Payment of his Debts. 
2Lern. 690. | 
6. So where A. being ſeiſed of a Real Eſtate, and alſo poſſeſſed 
of ſome Perſonal Eſtate, made his Will in Writing, and thereby de- 
viſed in theſe Words: Imprimis, I Will and Deviſe, that all my 
Debts, Legacies and funeral Charges ſhall be paid and ſatisfied in 
the firft place. Item, I give and deviſe, and then proceeds to diſ- 
= his Real and Perſonal Eſtate; the Perſonal Eſtate not being 
ufficient ; the Queſtion was, whether that Clauſe in this Will ſhould 
amount to a Charge on his Real Eſtate for the Payment of his 
Debts, Legacies and Funerals; and my Lord Chancellor Cozwper was 
clear of Opinion, that it ſhould; for as to his Debts it was but natu- 
ral Juſtice they ſhould be paid, and his Perſonal Eſtate would have 
been liable to the Payment thereof, whether he had given any Di. 
rections in his Will about them, or not; when therefore he Wills and 
Deviſes, that his Debts, Legacies, and Funerals, ſhall be paid and 
ſatished in the firſt place, theſe Words muſt be intended to give 4 


Preference for thoſe Purpoſes to any other whatſoever; and 3 
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does not deviſe his real or perſonal Eſtate to any Perſon in Particu- 
Jar for theſe Purpoſes, the Perſons who come within that Deſcrip- 
tion muſt be ſuppoſed to be within his View]; and it muſt be taken as 
a Deviſe for their Benefit, preferable to any other Diſpoſition what- 
ſever, either of his real or Perſonal Eſtate, and conſequently both 
of them are thereby made liable thereto: Decreed Hill. 1215. be- 
tween Trott and Vernon. 2 Fern. 708. S. C. where it is ſaid, that 
ſome Streſs was laid on the Word Deviſe. Jp 1 
7. If Lands are deviſed to Truſtees, for the Payment of Debts and 
Legacies out of the Rents and Profits, the Truſtees may fell the 
Land it ſelf. 1 Fern. 104. 2 Chan. Ca: 205. 8. P. decreed. © 

8. But if the Deviſe be to pay Debts and Legacies out of the an- 
nual Rents and Profits, by theſe Words the Lands ſhall not be ſold: 
z kale 1 

9. If there be a Deviſe of a Sum certain, to be raiſed out of the 
profits of Lands, and the Profits will not amount to raiſe the Sum 
in a Convenient Time; per Lord Chancellor, it is the Law of this 
Court to decree a Sale: 1 Fern. 256. 2 Vent. 357: 

10. A. deviſes, that his Executors ſhall receive the Rents; Iflues 
and Profits of his Perſonal Eſtate, in the firſt place, to pay 60/. per. 
Am. to one for Life, and after that Perſon's Death, out of the Re- 
mainder of his Eſtate, his Debts being paid, to raiſe Portions for ſe- 
veral Children, payable at Twenty-one, and Maintenance in the 
mean Time, and deviſes all his Lands in ſeveral Parcels to ſevetal 
Perſons at future Times; and the Mafter of the Rolls held; that 
the Lands were liable to be ſold, and that the Sales ſhould be out 
of all the Deviſee's Lands; unleſs the perſonal Eſtate were ſufficient, 
or the Rents and Profits ini a reaſonable Time, and ordered an Ac- 
count to be taken thereof in the firſt place: Trin. 1687. between 
Berry and Askam. 2 Vern. 26. 


Of Deviſes of Things Perſonal ; as Goods; 
Chattles, &c. by what Deſcription, and to 
whom good, 


8 ho a Man who has Debts due to him by Bond; and who is like- 
4 wiſe poſſeſs d of a Term for Years; deviſes one Moiety of his 
perſonal Eſtate to his Wife, and afterwards ſeveral Legacies to other 
Perſons, and the Reſidue to J. S. the Wife ſhall have one compleat 
Moiety, if the other is ſufficient to pay the Debts; and ſhe ſhall 
have a Moiety of the Leaſe; tho it was objected, that a Leaſe was 
- uſually reckoned perſonal Eſtate: Between Lee and Hale, 1 Chan: 
16 


2. If a Man poſſeſſed of a Leaſe for Years, bequeaths ſeveral Le- 
gacies of Plate and other Goods to ſeveral Perſons and after deviſes 
all the Reſidue of his Goods to his Wife, his Debts and Legacies 
being paid, and makes her ſole Executrix; by this Will the Leaſe 
= to her as Legatce; for though by a Grant of omnia Bona, a 

eaſe paſſes not, yet by the Civil Law Bona, including all Chattles, 
and this being a Legacy, the Judges of the Common Law in this 
Caſe, ought to be guided by that Law. Cv. Elis. 387. | 
3. If a Man deviſes 1200 L to J. & and by general Words devi- 
ſes all his Goods, Chattles, and Houſbold-Stuff, in and about his 


| Deviſes. 


Houſe to the ſaid 7. F. Money in the Houſe will not paſs, he har, 
a particular Legacy deviſed to him. - 2 Chan. Rep. 190. 8 
4. Plate and Jewels will not paſs by a Deviſe of Utenſils. Dyer 


. But by a Deviſe of Houſhold Goods, Plate will paſs. 2 7, 
638. | | 

= If a Nobleman poſſeſſed of a Collar of SS, and of a Garter 
of Gold, and a Buckle annexed to his Bonnet, and of many ye; 
Buttons of Gold and precious Stones, annexed to his Robes, and of 
many. other Chains, Bracelets, and Rings of Gold, and Precious 
Stones, deviſes all his Jewels to his Wife, and dies; the Garter, aq 
Collar of SS paſs not, becauſe they are not properly Jewels, but 


Enſigns of Honour and State; and the Buckle in his Bonnet, ang 


the Buttons paſs not, becauſe annexed to his Robes, but all the 
other Chains, Rings, Bracelets and Jewels paſs. Earl of North. 
berland's Caſe, upon a Reference to Vray and Anderſon C. Juſtices, 
Oeven 124. Lees]. 90 | 

7. 7. Aby Will deviſes thus; Item, my Will and Pleaſure is, that 
the Furniture and Pictures, in, my Houſes at 4. B. and C. ſhall al- 
ways remain there, and not in the Power of my Executors to diſpoſe 
of, but ſhall go with my ſaid Houſes, to ſuch of my Grandehildren, 
as ſhail be in the Poſſeſſion thereof; and then appoints that the 
Plate, guilt with Gold, belonging to his Chapel at —— together 


with the Ornaments thereof, ſhould remain to the perpetual Uſe of 


the ſaid Chapel, and makes D. Executor; to whom he gives all his 
perſonal Eſtate, except what is before bequeathed, of what Nature 
or Kind ſoever, for his own proper Uſe;, and the Queſtion was, if the 
Plate the Teſtator conſtantly uſed, and, removed with him, when he 
went from one Houſe to another, ſhould;go to the Executor by the 
laſt Clauſe, or belong to the Houſes, under the Word Furniture; and 
my Lord Keeper was of Opinion, that Furniture in a large Houſe 
takes in Plate, but not here, becauſe he diſtinguiſhes the Chapel 
Plate from the Furniture ; and the Plate of ordinary Uſe, that was 
carried with him, could no more be ſaid the Furniture of one Houſe, 
than of the others, and he meant only the particular Furniture of 
each houſe; ſo the Plate went to his Executors, and liable to the 
Plaintiffs, who were Creditors, Mich. 1705. between Franklin and 
the Earl of Burlington; cid. 2 Vern. 512. S. C. where it is ſaid to 
have been adjudged, that the Plate paſſed by the Deviſe of his Fur- 
niture and Pictures. Sed O, 

8. If a Man deviſes his Houſe, and all his Goods and Furniture 
therein to his Wife for Life, and after her Deceaſe, to his Son R. 
and his Heirs, except his Pictures, which he gives to his Sons 4. and 
B. and he has Pictures in Boxes, as well as thoſe hung up in the 
Houſe, and likewiſe Pictures at his Death, which he had not at the 
Time of the making the Will; and it is proved in the Cauſe, that 
he had Skill in Pictures, and frequently bought Pictures, and ſold 
them again; the Exception of the Pictures ſhall extend, as well to 
the Pictures hung up as Furniture, as to thoſe in Boxes, and as well 
to thoſe in the Houſe, at the Time of the Will, as to thoſe bought 
in after the Will made; fo that they ſhall paſs to his Sons A. and B. 
per Lord Keeper, Hill. 1705. between Cayre and Gayre. 2 Fern. 538. 

9. If a Man deviſes to his Wife, all his perſonal Eſtate at a Place 


called V. all his perſonal Eſtate, as Coaches, Horſes, Gc. there ko 
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the Time of his Death ſhall paſs, tho' not there at the Making of the 
Will, the perſonal Eſtate being fluctuating and varying until the Time 
of the Teſtator's Death. Mich. 1714. between Sayer and Sayer, 


; Vern. 688. pr Curiam, vide Szwinb. 418. | 
10. But if J. §. deviſes all his Houſhold Goods and Furniture 
which ſhould be in his Houſe at R. at his Death to his, Wife; and 
afterwards going beyond Sca, his Steward gets the Head Landlord of 
the Houſe to accept of a Surrender of the Leaſe of the Houſe, and 
removes the Goods to another Houſe, and writes an Account of this 
to J. & who approves of it; the Goods will not paſs by the Will to 
the Wife; otherwiſe, if they had been removed by Fraud to defeat the 
Legacy, or by any tortious Act, without the Privity of the Teſtator: 
Decreed Hill. 1716. between the Earl and Cornnteſs of Shaftsbury, 
ern. 747. | | IC 
hy 50 10 a Man deviſes to his Son the Furniture of his Houſe at 
D. and two Years afterwards, orders Goods which he had bought 
in London, to be carried to his Houſe at D. and agrees with Car- 
riers for that Purpoſe, but dies before the Goods are removed from 
Londim; theſe Goods ſhall not paſs by the Will, as Part of the Fur- 
niture of the Houfe at D. Decreed Hill. 1716, between the Duke 
of Beauford and Lord Dunaonald, 2 Vern. 739. 3 

12. A Man deviſed all the Arrears now due, and unjuſtly detain- 
ed from me by the Dean and Chapter of Nori, to be employed in a 
certain Charity ; and the Queſtion was, whether the Arrears incurred 
after the Making of the Will, and a ſmall Time before the Death of 
the Teſtator, and which were never demanded by the Teſtator, 
ſhould paſs; and per Lord Keeper not; for tho' a general Deviſc 
of all a Man's Goods will carry all he had at his Death, tho pur- 
chaſed after the Making his Will; yet here it is confined to the Ars 
rears due at the Making the Will: Decreed 77in. 1701. between the 
Attorney General and Bury. | Fr 
z. If a Man deviſes his Silver Tea-kettle and Lamp, with the 
Appurtenances, nothing ſhall paſs but the Kettle and Lamp, and the 
Box wherein the Lamp was placed, and got the Silver Tea-pot, 
Milk-pot, 'T'ongs, Strainer or Caniſters: Reſolved at the Rolls, 
Mich. 1728. in a Caſe between Hunt and Berbly. 

14. A Man deviſed to is Niece all his Goods, Chattels, Houſhold- 
Stuff, Furniture, and other Things which then were, or ſhould be 
in his Houſe at the Time of his Death, and ſome Time after died, 
leaving about 265 /. in 'ready Money in the Houſe; and it was 
decreed, that this ready Money did not paſs; for by the Words 
other Things ſhall be intended Things of like Nature and Species 
_ thoſe before mentioned. Mich. 1729. between Trafford and 
Berrige. | 

1 lk a Man deviſes 40 to be paid J. $. by him to be diſpoſed 
of, in ſuch Manner as the Teſtator ſhould by a private Note acquaint 
him with, and dies; without ſuch Appointment this is a good Be- 
queſt to the Party: Decreed Paſch. 20 Car. 2. between Martin and 
_ Clerk, 2 Chan. Ca. 198. | | 

16. If one deviſes his Lands to B. in Fee, paying 400 J. whereof 
200 /. to be at the Diſpoſal of his Wife, by her laſt Will, to whom 
ſhe ſhall think fit; and the Wife dies Inteſtate, her Adminiſtrator 
ſhall have this 200 J. the Property — being abſolutely veſted in 
| F | | the 
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the Wife: Decreed Mich: 1690. between Robinſon and Diga 
2 Fern. 181. 

17. If one deviſes his Lands for the Payment of his Debts 
Legacies, and deviſes 400 J. a- piece to two of his Siſters, and to hi 
Third as much as his Executor ſhould think fit; the Third 1 
have 400 J. alſo, and be made equal to her other Siſters, if the 
Eſtate will hold out: Decreed Tin. 1690. between Warchay, and 
Brown, 2 Vern. 153. 

18. If Money is deviſed to younger Children, where there are g;. 


vers Daughters and a Son, who by Birth is a younger Child, but i, 


Heir at Law to a fair Inheritance, he ſhall not be conſidered a, , 
younger Child, ſo as to take by the Deviſe. 12 Car. 2. between 
Bretton and Bretton, 3 Chan. Rep. 1. 1 Chan. Rep. 224. $9 
decreed. 

19. If a Man deviſes Lands to be ſold for the Increaſe of Chi. 
drens Portions, a Child born ſince the Will ſhall have a Share. 
2 Chan. Rep. 211. | 
20. So where one deviſed 20/. a-piece to all the Children of his Siſter 
B. and the Queſtion was, whether a Child born after the Making of 
the Will, and before the Death of the Teſtator, ſhould take b 
Virtue of the Deviſe; and the Court decreed it to extend to the al 
ter-born Child; the Word Children comprehending all. Tyin. 1689, 
between Garbland and Mayot, 2 Fern. 105. but if it had been to 
the Children by Name, O, & vide Dyer 177. 1 Inf. 11 2. ö. 

21. A Man by Will deviſed all his Goods in ſuch a Houſe to G. 
for Life, and after his Deceaſe to the Heir of J. S. and the Point 
was, whether he that was Heir of J. $. ſhould take theſe Goods as 
Deviſee, and the ſaid Goods go to his Executors; altho' ſuch Heir 
die in the Life-time of G. or whether he that was Heir to J. &. at the 
Time of G.'s Death ſhould have them; and tho it was urged, that 
theſe Goods were only the Furniture of the Capital Houſe, yet my 
Lord Chancellor was of Opinion, that they abſolutely veſted in him 
that was Heir of J. S. at the Time of his Death; and decreed accord- 
ingly, between Danvers and the Earl of Clarendon, 1 Vern. 35. 

22, A Man deviſed his Eſtate to his Wife for Life, and after her 
Deceaſe to his Son T. his Heirs and Aſſigns for ever; provided if J. 
died without Iflue of his Body, then he bequeathed unto his Daugh- 
ters M. and E. 200 J. to be equally divided between them, and to 
be paid out of his Eſtate, within fix Months after the Deceaſe of 
the Survivor of the Wife and Son; the Wife died, and T. died, 
leaving Iflue, who died within three Months after the Father; and 
the Court held, that this perſonal Legacy could not be intended to 
ariſe upon any remoter Contingency, than that of T.'s dying with- 
out Iſſue living at his Death; and therefore diſmiſſed the Bill, which 
ſought the Benefit of it. Trin. 1712. between Nichols and Hooper, 
2 Vern. 686. 

23. If A. deviſes 1500 J. in Truſt for the Children of B. and B. 
has only one Child, and ſeveral Grandchildren, the Child only ſhall 
take, and the Grandchildren ſhall not come in for Shares; but if B. 
had not a Child living, the Grandchildren might have taken by the 
Name of Children. Jide 2 Fern. 106. 

24. If a Man deviſes the Surplus of his Eſtate to his Grand- 
children, living at his Death, Grandchildren born aſter his — 
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A ſhall not take ; for if he had fo intended it; he would not have 
— in d it to Children living at his Death: Decreed Hill. 1715. bes 


_ Muſgrave and Parry, 2 Fern. 710. 


25. If one deviſes the Surplus of his perſonal Eſtate to the Chil- 
Jren of A. and B. and neither of them has a Child at the Making 
of the Will, or the Death of the Teſtator, the Deviſe is Executory, 
and ſhall extend to any Children that 4. and B. ſhall afterwards 
have, and the Children of each ſhall take per Capita, and not per 
Sirpes; they claiming in their own Right, and not as rA 
their Parents; per Cur iam. Mich. 1715. between Meld and Brad- 
bury, 2 Vern. 405. „ 5 RED lp 
26. The Duke of Bolton by his Will deviſed in theſe Words, 21. 
Itew, 1 give and bequeath unto ſuch of my Servants, as ſhall be 
living with me at the Time of my Death, one Tear's Wages: Per 
Lord Keeper, Stewards of Courts, and ſuch who are obliged to ſpend 
their whole Time with their Maſter, but may alſo Terve any other 
Maſter, are not Servants within the Intention of the Will; but I will 
not narrow it to ſuch Servants only that lived in the Teſtator's Houſe, 


or had Diet from him. 2 Fern. 546, 547: 


(J) When a De 


a Thing due. 


1. 1 K upon his Wife's Joining with him in the Sale of Part of her 
+ Jointure, gave a Note to pay her 7 J. 10 5. per Au: for her 
Life; and upon a ſecond Sale of a farther Part of her Jointure, gave 
her a Bond to pay her 6/. 105. per Ann. for her Lite; and after- 
wards by Will, without taking Notice either of Bond or Note, deviſed 
unto her 14 L per Ann. for Life; and it was held, that the Deviſe 
ſhould be in Lieu and Satisfaction of the Bond and Note. Paſeh. 1705. 
between Brown and Dawſon, 2 Fern. 498. per Cur. 
2. So if A. by Marriage-Articles agrees to leave his Wife 800 J. 
and her Jewels, Cc. but it is declared, that notwithſtanding the Ar- 


A ns { 


viſe ſhall be in Satisfaction ot 


ticles, ſhe ſhould not be debarred of any Thing he ſhould give her 


by Will; and A. by Will makes a Diſpoſition of his whole Eſtate 
among his Children, Oc. and gives his Wife 1000/. the Wife muſt 
waive the Articles, or the Will, for ſhe cannot have both; for his 
Making a Diſpoſition of the whole Eſtate ſhews, that he intended, 
that every Part ſhould be performed. Paſch. 1706. between Lady 
Herne and Herne, 2 Vern. 555. | | 

3. But if A. ou a Bond to B. her Servant, to pay her 20 J. per 
Ann. quarterly for her Life, free from Taxes; and by Will, with- 
out taking Notice of the Bond, gives B. 20/. per Ann. for her Life, 
payable Half-yearly, but not ſaid free of "Taxes; B. ſhall have both 
the Annuities, for that by the Will not being ſo advantagious as the 


firſt, cannot be preſumed a Satisfaction: Decreed Hill. 1704. between 


Atkinſon and Webb, 2 Vern. 478. l. 

4. So where A. on his Marriage covenanted to purchaſe, and ſet- 
tle a Jointure of 20 J per Aun. on his intended Wife; and if he 
died before ſuch Purchaſe or Settlement made, ſhe ſhould have 300, 
out of his Eſtate for her own Uſe; the Marriage was had, and the 
Husband died before any ſuch Settlement was made; but by his 
Will he deviſed to his Wife 330 J. for her Life, with Power to diſ- 


poſe 
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poſe of 3o /. Part thereof at her Death; and it was held 1 ti, Tha 

the had a Right to 300 J. and Intereſt, and that the Executor could 

not now be at Liberty to ſettle 20 /. per Ann. as the Teſtator might 
have done. 2dly, That ſhe ſhould have the 3391. as an additions 

Bounty, and Proviſion for the Wife: Decreed Trin. 1705, between 

Perry and Perry, 2 Fern. 505. 

5. By a Marriage-Settlement, the intended Husband was made To 
nant in Tail, and a Proviſion was made of 3000 J. a- piece for the 
Daughters; the Husband afterwards docked the Intail, and deviſeg to 
the Daughters 3000 J. a- piece; and it being proved, that the Teſtator 
had declared after making the Settlement, that he would add to his 
Daughters Portions; and it being urged, that the Cutting of the In. 
tail was for this Purpoſe; the Court decreed the Daughters both Suns 

13 Car. 2. between Pile and Pile, 1 Chan. Rep. 199. 

6. By a Marriage-Settlement, in Caſe of Failure of Iſſue Male, 3 
Remainder of the Eſtate was limited to Daughters, until they ſhould 
raiſe 3000 fl. for Portions; there was Iſſue of the Marriage, a Son and 
two Daughters; the Father deviſed 700 J. a- piece to the Daughters, 
and died; the Son afterwards made his Will, and deviſed to the 
Daughters to the Amount of 7000/7. without mentioning of its being 
in Lieu or Satisfaction of any. Thing due. to them, and gave his 
Land to his Heirs Males, and died without Tſe; and # was held 
clearly, that the Father's Legacy could be no Satisfaction, not being 
adequate in Value; beſides the Father had then a Son living, and it 

was altogether contingent and uncertain, whether 30004. would ever 
ariſe, and become payable or not; and therefore it was but rea- 
ſonable, that the Father ſhould make ſome certain Proviſion for 
his Daughters; but as to the Sons Legacy of 7000 d. it was, by two 
Lords Commiffioners againſt Ratulinſon, decreed a Satisfaction; but 
upon an Appeal to the Lords, the Decree was reverſed; for the 
Daughters being Heirs at Law, and diſinherited, there was no'Ground 
for the Court to make a ſtrained Conſtruction to their Prejudice, in 
Favour of a voluntary Devifee.. Paſeh. 1692. between Duffeld and 

Smith, 2 Vern. 258. + & 75 85 | 

7. A. on the Marriage of his Daughter, gave a Bond to the Huf- 
band for the Daughter's Portion, and afterwards by Will, deviſed 
Land of much greater Value to the Husband and Wife, and their 
Heirs, and died; and there being a Defe& of Aſſets to pay Debts, 
the Queſtion was, whether the -Deviſe of thoſe Lands ſhould be a 
Satisfaction; and the Court held that Caſes of this Nature depend up- 
on Circumſtances; and that where a Legacy has been doareed to go in 
Satisfaction of a Debt, it was grounded upon ſome Evidence, or at 
leaſt a ſtrong Preſumption, that the Teſtator did ſo intend it; but 
there is no Room for that in this Caſe, it plainly appearing, the Te- 
ſtator intended to give all he could to his Son- in-Law and Daughter, 
and defraud his Creditors; and therefore the Deviſe of the Land muſt 
not be in Satisfaction of the Bond-Debt. Trin. 1693. between Good 
fellow and Burchett, 2 Vern. 298. 

8. H. owed his Niece A. 100 J. by Bond, and having two other 
Nieces B. and C. makes his Will, and bequeaths 3004. to his Niece 
A. and to his other two Nieces 200 J. a- piece; after that he borrowed 
another 100 l of his Niece A. and being indebted to her 200 J. died; 
and to prove, that the 300 /. ſhould go in Satisfaction of the Debt, 
it was inſiſted upon as a Rule in Equity, that where the mr 
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ae indebted, gives his Debtee a Legacy greater than his Debt, it 

being an Sartaction for a Man ſhall be intended to be juſt be⸗ 
ſore be is kind; otherwiſe where a Legacy is leſs, for that is neither 
to be jult nor kind, and ſhall not be taken to go in Satisfaction of 
any Part. But per Cooper Lord Chancellor, it might be as good 
Equity to conſtrue him to be both juſt and kind, if he intended to 
be both; that if any Part of this 300/. be applied to the Payment 
of the Debt; as for ſo much it is not a Gift; whereas a Legacy 
muſt be taken to be a Gift or Gratuity; and there being Aſſets, and 
ſome Proofs of the Teſtator s greater Kindneſs to 4. than his other 
Nieces, his Lordſhip decreed her the whole 300/. over and above her 
Debt. Mich. 6. Ann. between Cuthbert and Peacock. 1 Salk, 155. 
Vid. 2 Salk. 508, where my Lord Harcourt reverſed a Decree of the 
Maſter of the Rolls, upon the Circumſtances of the Caſe, and Intention 
of the Party ; that the Legacy tho greater, ſhould not be a Satisfaction 

for what is due to the Debtee. wy 
g. 4. by Will gave fix ſeveral Annuities for Lives, three of 10 /. 
ach, and three of 54. each, to be paid out of his perſonal Eſtate, 
and gave all the reſt of his real and perſonal Eſtate to E. his Wife, 
whom he made ſole Executrix; the Annuitants were his Siſters, and 
their Children ; and about two Years after, the Wife makes her Will, 
and gives two Annuities of 5. each td two of the 5/7. 4 Year An- 
nuitants in her Husband's Will, but gives them to them and their 
Heirs, in caſe they happen to over-live ſuch a one, who by her Hus- 
bands Will had 10% per Ann. for Life; ſhe likewiſe gives another 
Annuity of 10/. per Arn. to one and her Heirs, and another of 5 J per 
Ann. to another and her Heirs, who had each of them the like Annnitics 
for Life by the Husband's Will; but in the Diſpoſition of theſe Au- 
nuities, ſhe takes no manner of Notice of her Husband's Will, or 
that they had any Annuities thereby given them; and the only Que- 
| ſtion was, whether the four Annuities given to the Perſons in Fee by 
the Wife's Will, ſhould be taken to be only in Satisfaction of the 
like Annuities for Life, given to the ſame Perſons by the Husband's 
Will; and it was argued that they ſhould ; becauſe the Husband's 
Annuities being payable only out of his Perſonal Eſtate, and the Wife 
being his Executrix, ſhe was in the Nature of a Debtor for them j 
and where-ever a Perſon by his Will gives a Legacy, as great or greats 
er than the Debt he owes to the Legatce, it has been always taken 
to be a Satisfaction of the Debt; but per Lord Chancellor, this Do- 
Grine has already being carried too far, and he would never carry it 
farther; for though it is true, a Man ought to be juſt, before he is 
bountiful, and therefore ſhall be preſumed to pay a Debt, rather 
than give a Legacy to the ſame Perſon, when it is the ſame Sum, or 
more than he owes him; yet why may he not be both juſt and boun- 
tiful, when there are Aſſets to anſwer both ; as in the preſent Caſe; 
and there can be no Pretence to ſay, that the two firſt Annuities of 
51, each can be a Satisfaction of the like Annuities given by the Huſs 
band, becauſe they are given upon the Contingency of over-living 
ſuch a one; which has not yet happened, and poſſibly never may 
and then ſhall the Annuities for Life which are certain, be extinguiſh- 
ed, by giving the ſame Perſons Annuities in Fee on a Contingency 
Which may never happen; and if that be ſo, as to theſe Annuities, 
there is no Reaſon to imagine the Wife had a different Intention as to 
the others, or that ſhe intended two * them ſhould go in — 
Ls _ 
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of the like Annuities given by her Husband, and the other Two 0 
and the Caſes where a Legacy has been held to be a Satisfaction of 
a Debt, are, where the Debt was owing by the ſame Perſon who gave 
the Legacy; but if ſuch Legacy be given upon a Contingency, or * 
take Place at a future Day, it is no Satisfaction of the Debt; and 
therefore in the Principal Caſe it was decreed, that the Annuities 1. 
ven by the Wife were diſtinct additional Annuities, and not an En. 
largement only of the Husband's Annuities, from an Intereſt for Life 
to an Intereſt in Fee, as it was urged to be, and therefore ſhould s 
in Satisfaction of thoſe Annuities ; which the Court held they ſhould 
not; but that the Annuitants ſhould take both. Trin. 1729. between 
Crompton and Sale, at my Lord Chancellor's. 


() Of void Deviſes. 


1ſt, By Devi ſing what the Law already gives, or what the Dy. 
licy of the Law will not admit. 
2dly, By Incertainty in the Deſcription of the 7 as deviſed, 
on 


zdly, By Incertainty in the Deſcription of the Perſon to take, 
Athly, By the Deviſee of Lands dying in the Life-time of the 
Deviſor. | 


— — 
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1 Der ſing what the Law already gives, or zwhat the Poli 
ö of the Law will — admit. hq 


1. IF a Deviſe be made to 7. & and his Heirs, who is Heir at Law 
| to the Devifor ; this is a void Deviſe, and the Heir ſhall take 
by Deſcent, as his better Title, for the Deſcent ſtrengthens his Title, 
by Taking away the Entry of ſuch as may poſſibly have Right to the 
Eſtate; whereas if he claims — by Deviſe, he is in by Purchaſe, 
1 Rol. Ar. 626. Hob. 30. Plowa. 545. Godb. 461. 

2. So if a Man deviſes Lands to his Wife for Life, Remainder to 
J. S. who is Heir at Law in Fee, this is a void Deviſe to J. &. be- 
cauſe, after the Diſpoſition of the particular Eſtate, the Reverſion 
would have gone without any farther Diſpoſition in the ſame Man- 
—_ is now limited by the Will. 2 Leon. 101. 1 Rol. Abr. 626, 

ob. 30. . | 

3- 4. ſeiſed of Lands on the Part of his Mother, deviſes them to 
his Executors for ſixteen Years, for Payment of his Debts, and after 
deviſes them to his Heir at Law ex parte Materna; this is a void De- 
viſe to the Heir at Law; for tho' it was urged to ſupport the Deviſe, 
that if it obtained, the Heir of the Part of the Father might in the 
End inherit, which he could never do, if the Deviſe be rejected; yet 
the Court adjudged the Deviſe void, becauſe this is no Alteration 
made in the Tenure of the Eſtate, nor is the Quality thereof any 
Way altered; but whether the Deviſee taketh by the Will, or by 
Deſcent, it is. a Fee- ſimple; and it were but aFtum agere to make 

him take by Will. Between Hedger and Roꝛve, 3 Lev. 127. 

2. But where another Eſtate is created by the Will, than would 
deſcend to the Heir at Law, or where the Quality of the _ 
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altered by the Deviſe, there the Diſpoſition of the Will ſhall prevail, 
tuo it be made to the Heir at Law. Moor 680. Godol. 461. 1 Rot; 
Hr. 610. Hob. 30- 5 

5. As where a Man had Iſſue a Son and a Daughter, and deviſed 
kat bis Land ſhould deſcend to his. Son, and if he died without 
Hue of his Body, then the Land to go over, (5c. the Son by this 
Deviſe took an. Eſtate-tail, though Heir at Law to the Deviſor, be- 
cauſe here is an Eſtate-tail created by the Will, and the Heir muſt 
claim under the Will, or the Remainder will be void. Hob. 30. 1 Rol. 
Os | 
_ 80 where a Man has Iſſue only three Daughters, and deviſes his 
Land to them and their Heirs, this is a Deviſe to the Heir at Law, 
and yet good, becauſe the Deviſe makes them Jointenants, in which, 
Survivor(hip takes Place; whereas had they taken by Deſcent, they 
had been Copartners; and the Will altering the Generality of the 
-  Eftate ought to prevail. 3 Leo. 128. 

7. If a Man deviſes Land in Fee to 4. and if he dies without 
Heirs, then M. ſhall have it, the ſecond Deviſe is void, for a Fee 
cannot depend on a Fee; for no Man can ſay when the Heirs of A. 
will fail, and to allow the Remainder to M. good, upon ſuch a di- 
ſtant Contingency, is to perpetuate the Eſtate in the Family of A. 
and yet preſerve a Remainder or Intereſt in M. which very poſſibly 
may never veſt; and as theſe Eſtates are unalienable, tho all Man- 
kind joined in the Sale; therefore the Reaſon and Policy of the Law 
will not ſuffer them to have a longer Duration than a Life or Lives 
in eſſe, and wearing out together, or the Term of twenty or thirty 
Years: But for this id. Letter (F). | | 
8. 4. deviſed his Manors, Meſſuages, Gc. to the Drapers Com- 
pany, and their Succellors, upon Trult, to convey to B. for Life, and 
to his firſt Son, and all other his Sons for Life, and to their Iflue 
Male for Life, and for Want of ſuch Iſſue, to J. & for Life, and to 
his Iſſue Male for Life, Gc. and ſo to a great Number of them for 
Life; and ſo to convey toties quoties; and the Court held this At- 
tempt to make a perpetual Succeſſion of Eſtates for Life to be vain 
and impraQicable; however, that there ought to be a ſtrict Settle- 
ment made, and the Intent of the Teſtator followed, as far as the 
Rules of Law will admit of; and therefore directed a Settlement to 
be made ſo, that ſuch who were in Being ſhould be only Tenants for 
Life; but where the Limitation was to a Son not in Being, there he 
muſt be made Tenant in Tail Male. Hill. 1716. between Humerſtou 
and Humerſton, 2 Vern. 737. 

9. A. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in 
Truſt, or otherwiſe, to his three Nephews, A. B. and C. and makes 
them Executors, and Wills, that they ſhall give Bond to each other, 
that in Caſe either die without Iſſue of his Body, to leave at their 
Death all the ſaid Chattels and Perſonal Eſtate to the Survivars and 
Survivor of them; and the Bill was to have the ſaid * but 
was diſmiſs d, being an Attempt to intail a Perſonalty. Trin. 1703. 
between Williams and Williams. 


2dly, By Incertainty in the Deſcription of the Thing deviſed. 


1. If a Man being ſeiſed of Lands within a Borough where Lands 
by Cuſtom are deviſcable by Parol Deviſes in theſe Words; / 670 
a 
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all to my Mother, all to my Mother; the Lands paſs not, for the 
Devices Words are too (a) uncertain, and not ſufficient to diſinherit an Her 
= void and Between Bowman and Milbank, 1 Lev. 130. ; 


where the Words of the Will are ſo general and uncertain, that the Teftator's Meaning Cannes 
collected from them; according to that Rule; as the Heif at Law has a plain and uncon a 
Title, upleſs the Anceſtor diſinherits him, it were ſevere and unreaſonable to fer him aſide une: 
ſuch Intent of the Teſtator is evident from the Will, for that were to ſet up and prefer a dark 
leaſt a doubtful Title, to a ctear and certain one; but as it is likewiſe a Rule in the Conſtruction of 
Wills, not to rejet any Words in the Will which can have a Signification ; theſe two have been the 
Occaſion of ſeveral Doubts and Reſolutions concerning the Intention of the Teſtator, about the Dic 
poſing of his Eſtate, whether he meant his Real or Perſonal, or what Part of either of which * * 
tended to paſs by the Words of the Will. 


2. If one having Lands in Fee, and other Lands for Years, deviſeg 
all his Lands and Tenements, the Fee-ſimple Lands only paß; but 
if a Man had Leaſes for Years only, and no Fee-fimple Lands, by 
the Deviſe of all his Lands and Tenements, the Leaſes for Years 
paſs; for otherwiſe the Will ſhould be meerly void. Cro. Car. 293, 
per Curtam. 

3. So if a Man bebg ſciſed of a Meſſuage in A. and of a Meſſuage 
and ſeveral Lands in B. deviſes to J. S. his Houſe in A. with all o. 
ther his Lands, Meadows, Paſtures, with all and fingular their Ap. 

nances whatſoever in B. yet the Houſe in B. ſball not paf,, 
for tho by a Feoffment or Leaſe of Lands in D. Houſes will paſs 
becauſe to be taken moſt ſtrongly againſt the Feoffor, &c. and the 
Land paſſing, the Houſe thereupon muſt alſo paſs ; yet Wills are to 
be taken according to the Intention of the Deviſor; and when he de- 
viſes his Houſe in 4. and Lands in B. it cannot be preſumed that he 
would have more paſs than by the Words is expreſſed. 2 And. 123. 
4. If a Man is ſeiſed of Lands in a Vill, and in A. and B. two 
Hamlets within the ſame Vill, and deviſes all his Lands in the Vill, 
and in A. and dies, no Part of the Land in B. ſhall paſs; for his 
naming one Hamlet only, fully ſhews his Intent, that the Lands in 
the other ſnould not paſs. Dyer 261. 

5. But where a Man having two ſeveral Moieties of Lands by 
Purchaſe of the ſame Perſon, one lying in Kent, and the other in 
Eſſex, and he deviſed all his Moieties in Kent; and it was held that 
both paſſed; for the Words being, all his Moieties, they cannot be 
ſatisfied with one Moiety only. 1 Buſſt. 117. 2 Bulft. 176. Hob. 173. 
cid. Noy 112. Cro. Eliz. 658. 8 

6. If one ſeiſed of Lands called Hayes-Land, lying in two Vills, 
cig. A. and B. deviſes all his Land in A. called Hayes-Land, to his 
youngeſt Son, and his Heirs, and in another Part wills, that if his 
ſaid Son dies without Iſſue, that his Wife ſhall have Hayes-Land, 
and dies; and the Son dies without Iſſue, the Wife ſhall only hate 
that Part of Hayes-Land which lies in 4. becauſe no more was 
deviſed to the Son. Cro. Eliz. 674. But per Popham, if the Deviſe 
had been to the eldeſt Son, and if he dies without Iſſue, (5c. perhaps 
ſhe ſhould have had all, becauſe the eldeſt Son had all, Part by De- 
viſe, and Part by Deſcent. Re | 

7. If a Man ſeiſed in Fee of two Houſes in D. adjoining the one 

to the other, and the one is in the Poſſeſſion of 4. and the other 
in the Poſſeſſion of B. which is alſo the Corner-houſe in the Street of 
the Town, and he deviſes his Corner-houſe in the Poſſeſſion of A. and 
B. by theſe Words, only the Houſe, which is in the Poſſeſſion of B. 


ſhall paſs, which is the Corner-houſe, and not the other Houſe which 
. is 
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z in the Poſſeſſion of A. though it be next adjoining thereto, for his 
— appears to be ſo. 1 Nol. Abr. 613; 614. Ov. Cars 447: cia. 
4 4 ſold Lands to B. but before a Conveyance was executed, . 
fold the ſame Lands to C: and then 4. conveyed to C and C bei 
thus ſeiſed, deviſed the Land to his Younger Son in theſe Words, 
bequeath 10 R. my Sou all my Land which 1 purchaſed of B. where- 
as in Strictneſs of Law he quran ge them A.. who conveyed 
them to him; yet this was allowed to be a ſufficient Deſcription of 
| the Land, and conſequently a good Deviſe of it, becauſe the Pur- 
chaſe was really made from B. the Money being paid to him. Be- 
tween Throp and Thompſon, 2 Leon. 120. R tads 
9. If one deviſes his Houſe wherein 7: C. dwells; called the White 
gan in Old-Street, to J. N. Gc. and dies, and at the Time of his 
* Death and making of the Will, J. & occupied the Entry only, and 
Three of the upper Rooms of the Houſe, and others occupied the 
Garden and other Parts of the Houſe; yet all the Houſe paſſes, for 
the Houſe inports the whole Houſe, and the Sign of the Nhite Swan 
makes it ſtill more certain. Ov. Car. 129. 1 Jon. 195. & C: 


10. If a Man is ſeiſed of a Meſſuage and two Acres of Land in 
4. and of two Acres of Meadow in B. and hath uſed and occupied 


the two Acres of Meadow, being four Miles diſtant from his ſaid 
Houſe, together with his ſaid Houſe and Lands in 4. and deviſes the 
Kouſe cum omnibus & ſingulis pertinentiis ſuis adinde ſpettant' to 
J. & the two Acres of Meadow ſhall not paſs; for by the Words 
cum pertinentiis, Lands paſ> not, but ſuch Things only as may be 
properly appertaining ; otherwiſe if the Words had been cum terris 
pertinentibus, for then the Lands uſed therewith ſhould have paſſed. 
Cro. Car. 57. | ' | 
11. If IJ deviles ſeveral pecuniary Legacies, and alſo ſome Lands 
and then deviſes all the Reſt and Reſidue of his Money, Goods an 
Chattels, and other Eſtate whatſoever, to J. £ whom he makes 
Executor, he having other Lands, they ſhall 2 by the Will. De- 
creed Trin. 27. Car. 2. between Tirrel and Page, 1 Chan. Ca. 262. 
12. But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed 
of divers Goods, and of a Leaſe for Years, deviſes one Tenement 
to one of his Sons, and another Tenement to one of his Daughters, 
and then adds: Item, I make my tens Sous Executors of all my 
Goode, moveable and immoneable, and all my Lands, Debts, Duties 
and Demands; by this Clauſe, no Eſtate in the three Tenements, 
of which the Deviſor was ſeiſed in Fee, paſſed to the Executors by 
Force of the Words and all my Lands, becauſe that theſe Words 
might well be ſatisfied, by the Leaſe tor Years of Land, which paſ- 
ſed by it. 1 Rol. Abr. 613. 
13- A. deviſed in the following Manner: I make my Niece Exe+ 


aui of all my Goods, Lands and Chattels; the Teſtator had a 


Real and Perſonal Eſtate, but no Leaſes or Intereſt for Years in any 
Lands whatſoever; and the Queſtion was, whether any, or what E- 
ſtate paſſed in the Lands by this Deviſe ; and my Lord Chancellor 
was clear of opinion, that the Real Eſtate did not paſs by thoſe 
Words; and that the Word Lands was not (as objected) uſclefs, and 
to be rejected, for that in all Probability there might be Rents. in 
arrear of thoſe Lands which — to the Nice by her being 
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* phew, provided he took on him his Surname, ſubject to raiſe 4000, 


tament comprehends a Remainder or Reverſion, as well as an 25 


made Executrix. Paſeh. 1717. between Piggor and Penrice, de. 


14. If A. devifes certain Lands to his Youngeſt Son in Fee, and de. 
viſes all his Lands in D. to his Wife for Lute: Item, I give to her 
for Life, the Lands which 1 bold of C. 7. Item, I give to her al 
the Lands which 1 purchafed' of 7. & hem, I give my Lands \ 
my Son E. and his Heirs for ever; not only the Lands purchaſed 
7 $. but alſo the Reverſion of all the others do paſs by theſe 


ds: Adjudged 35 Car: 2. between Barrow and Cameam, in. 
a dec hc) Heer Yer RY 1 
3h, If A. being ſeiſed of the, Manor of 4. and of other Lands in 
the County of &. deviſes the Manor of A. for ſix Years, and Part of 
the other Lands to J. & in Fee, and then comes this Clauſe, And 
the Reft of my Lands in'the C of KC or elſewhere, I give to 
my Brother c. by this Devife he ſhall have the Reverſion of the 
Manor. Allen 28. eee appt EE 

16. If A. ſeiſed in Fee, devifes ſeveral Houſes to a Charitable Uſe 
and deviſes a Meſſuage to F. &. for Life, and by another Clauſe de. 
viſes to his Wife, the better to enable her to pay his Legacies, all 
his Meſſuages, Lands Tenements and Hereditaments, not abore diſpy. 
fed of, this will paſs the Reverſion of the faid Meſſuage, though it 
was found that the Wife had ſufficient to pay the Legacies. Mich, 
1 V. & M. between Willows and Tacos, 2 Lent. 285. Adjudged 
upon a Writ of Error in the Exchequer Chamber and the Judg- 
ment given in Y. R. reverſed. 1 Lev. 212. F. P. adjudged ; id. the 
Caſe of Hyley and Hyley, 3 Mod. 228. which ſeems cont”, but has 
been denied to be Law in feveral of the following Caſes. 

17. J. & ſeiſed in Fee, deviſed Black-acre to A. for Life, and de- 
viſed to D. all his Lands not before deviſed, to be ſold, and the Mo- 
ney to be divided between his younger Children; the Queſtion was, 
whether the Reverſion of Black-acre paſt by the Deviſe of all his 
Lands not before deviſed; and it having been referred to the Judges 
of the Common Pleas, they unanimouſly agreed, and certified that 
the Reverſion was well deviſed; and it was decreed accordingly, 
Hill. 1703. between Rooke and Rooke, 2 Vern. 461. 

x8. A. by Virtue of ſeveral Settlements, being Tenant in Tail, af- 
ter Poſſibility of Iſſue extinct, of ſome Lands, Remainder in Fee to 
'Froſtees, in Truſt for him and his Heirs; and as to ſome other 
Lands, being Tenant for Life, Remainder to his firſt and other Sons, 
Remainder to Truſtees in Fee, in Truſt for the right Heirs of B. 
whoſe Heir 4. was; and as to other Lands, being 'Tenant in Tail, 
Remainder to the right Heirs of his Father, whoſe Heir he likewiſe 
was; and being likewiſe ſeiſed of a very conſiderable Real Eſtate of 
his own Purchaſe, and poſſeſſed of a large Perſonal Eſtate, made 
his Will, and deviſed ſome Part of his Lands to his Wife for Life, 
and gave ſeveral Legacies; and having no Iflue, deviſed all other his 
Lands, Tenements and Hereditaments, out of Settlement, to his Ne- 


in Caſe the Teſtstor left a Daughter; and it was held by my Lord 
Chancellor, affiſted with the Maſter of the Rolls, Trevor Ch. uſt 
and Juſt. Tracy, that all the Eſtates thus ſettled, paſſed by the Will, 
notwithſtanding the Words, our of Settlement ; for the Word Heredi- 
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dude in poſleſſion. Decreed Mich. 1708. between Sir Littan Str ads 
and Ladpinfed)ioFene Obes \7% co vithtt 16 15h td To Sub) 

19. So where A. being ſeiſed in Fee of Lands in 79. upon, the 
Marriage of bis eldeſt Son, ſettied- thoſe. Lands on him in Tail 
Male, Remainder to his own right Heirs; and being ſeiſed in Fee, 
in Dolleſſion of other Lands in M. L. and NM. deviſed all his Metlua- 
ges, Lands, Tenements and Hereditaments in M. L. N. or eſſezwhere, 
not by him formerly ſerrlea, for the Payment of his Debts; and at- 
ter Debts paid, then to J. S. a ſecond Son, and his Heixsz for ever, 
and died; and ſoon after the eldeſt Sou: died, not having barred the 
Remainder, without Iſſue Male, but left ſeveral Daughters ; and it 
was held by my Lord Chance/lor,-aflited with Raymond Ch. Juſt. 
Reynolds C. B. and Mr. J. Price, 1ſt, That the Word el/ezpbere 
was a {ufficient: Deſcription of the Lands in D. tho' of greater Value 
than thoſe in M. L. and N. and that tho! it was of it ſelf a ſiguifi- 
cant and expreſlive Term; yet it was the rather ſo in this Cafe, be- 
cauſe there was no Lands or Out- kirts not particularly enumerated, 
to. which it could be applied but to thoſe in D. 24%, That the 
Words, Meſſuamer, Lands, Tonemeuti and Hereditaments, were ſuf- 
ficient to paſs the Reverſion of the Lands in D. notwithſtanding 
the Exception or reſtrictive Words, nor formerly ſettled. Decrecd 
Trin. 1730. between Cheſter and Chefter. 

20. But if . deviſes Lands to B. in D. F. and T. and all his 
Lands e/fezwhere, and he hath a Mortgage of Lands that did not lie 
in Y. H. or T. which is of more Value than the Lands in D. &. and 7. 
the mortgaged Lands will not paſs; for he could not be thought to 
mean to comprehend Lands of fo mueh Value under the Word el/e- 
where, which is like an Gc. that comes in carrente calamo, 33 
Car. 2. Sir Thomas Litthton's Caſs, Jem. 35 r. decreed; but the 
Reporter ſays there were other Circuimſtances i the Caſe, which 
ſhew'd that it was not his Intention that the mortgaged Lands 
ſhould paſs Vid. 1 Fern. 3. S. & Where it appears that there were 
ſome ſmall Parcels of Land not ſpecified; and of the ſame Nature 
of thoſe deviſed, to which the Court held the Word e/ſezwhere was 
applicable, and not to the mortgaged Lands, which were of a diffe- 
rent Nature and of greater Value; and that the Feſtator bad char- 
ged the Lands deviſed. with a Reatzcharge of 80% per Aun. which 
he never could intend. ſhould iſſue out of Lands which were every 
Day redeemablee. 1 2111 3:7 49105 | 

21. By a general Deviſe of all Lands, Tenements and Heredita- - 
ments, Mortgages in Fee, tho forfeited, will not paſs, nur will they 
paſs by ſuch a general Deviſe, though the Equity of Redemption 
is, after the Making the Will, forecloſed or releaſed, 2 Fern: 623. 
per Curiam. oxe He! 3 

22. A Man having ſettled all his Eſtate of Inheritance upon his 
Wife for Life, for her Jointure, makes his Will and: thereby deviſes 
ſeveral pecuniary Legacies to ſeveral -Perſons, and then ſays, All the 
Reſt and Relidue of my Eſtate, Chatzels Real and Perſonal; I give 
and deviſe to my Wife, whom I made-ſole Executrix; and the only 
Queſtion was, Whether by this Deviſe the Reverſion of the Jointure 
Lands paſſed to the Wife; and my Lord Keeper, having taken Time 
to coniider of it, deliver᷑d his Opinion; that it did net, becauſe the 


precedent and ſubſequent Words explain his Intent. tq carry only hia 
Ferlonal Eſtate; for in the Grid Part of his Will, having given only 


Legacies, 
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Legacies, and ns Land whatſoever, the Words, All the Reſt and R. 
ſidue of his Eſtate are relative, and muſt be intended Eſtate. of tj, 
fame Nature with that he had before deviſed, which was only Perf, 
nal; for having before given no Real Eſtate, there could be no Reg 
or Reſidue of that out of which he had given away none; then the 
Words, Chattels Real and Perſonal, explain the Word Eſtate and 
ſhew what Sort of Eſtate he meant; and make the Deviſe, as if he 
had faid, All the Reſt of my Eſtate, whether Chattels Real or perſo. 
nal, Gc. and fo confine and reſtrain the extended Senſe of the Word 

£ſftate. Decreed Hill. 1712. between Markant and Tuuiſden. 


3dly, By Uncertainty in the Deſcription of the Perſon to take, 


1. If A. deviſes Lands to the eldeſt Son of J. & by the Name of 
William, when in Truth his Name was Andrew, yet the Deviſe ſha} 
(% A Deviſe be (a) good. Nel. Chan. Rep. 403. Es (2 


to the eldeft 1 | 
Son of F. S. is good, or to his Second or Y ; ſo is a Devile to the Wife of J. S. or though the 
. though his Name was Henry, Co. Lit. 3, A Deyi 


be called Em for Emhn, and to Robert Earl of, 
to the Stock, Family, or Houſe, is good; and ſhall be intended of rhe Heir, Hob. 33. 


2. If a Man has two Sons named J. and deviſes to his Son 7. all 
his Lands, this is a void Deviſe for the Uncertainty, unleſs it can he 
proved that the Teſtator meant one of them in particular, by the 
elder Son's being beyond Sea, probably dead, (5c. for theſe Circum- 
ſtances clear up the Intent of the 'Teſtator ; and ſuch Averment is ad. 
mitted, becauſe it is conſiſtent with the Will; and the Conſtruction 
and Judgment thereon muſt, be genuine, becauſe taken from the 
Words of the Will. 5 Co. 68. 5. > 
3. If a Man hath Iſſue two Sons and two Daughters, and deviſes 
his Land to his Wife for Life, and that after her Death the ſame 
ſhall remain to his Iflue ; this is a void Deviſe as to the Remainder; 
for having ſeveral Children, it is uncertain what Iſſue is intended, 

% NR. Between (Y) Taylur and Sayer, Cro. Elis. 742. 


83. S. C. ei- a 
ted, and denied to be Law, and 3 Les. 433. com and 6 Co. 1. 


4. If a Man has Iſſue eight Daughters, by three ſeveral Venters, 
and one Son, and deviſes his Land to his youngeſt Daughter, the 
Remainder to his Son in Tail, the Remainder to his two Daughters 
by the middle Venter for Life, the Remainder Proximo de Sanguine 
of the Deviſor, and dies; and after the eldeſt Daughter has Iſſue, and 
dies; and after the Son, and all the other Daughters, except the two 
Daughters by the middle Venter, to whom it was given for Life, die 
without Iſſue, the Iſſue of the eldeſt Daughter ſhall have it. Pain. 
303. cid. Stil. 240. 
5. If a Man deviſes all his Lands to one of his Couſin Nich. Am- 
herſ?'s Daughters, that ſhall marry a Norton within fifteen Years, and 
dies; and Nich. Amberſt having three Daughters, one of them mar- 
ries a Norton within the fifteen Years; this is a good Deviſe to her, 
notwithſtanding the Uncertainty ; and the Law ſupplies the Words, 
who ſhall firſt marry, &c. Micb. 15 Car. 2. between Bate and Am. 
Berſt, Raym. 82. adjudged. | ; 
6. If a Man deviſes Lands to J. &. in Truſt for 4. and the Heir 
of his Body, Remainder to B. for Life; and further Wills, that if 4: 
dic without Iſſue, and B. be then deceaſed, then, and not otherwiſe, 
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ne gives the Lands to J. N. and his Heirs; though 4. dies without 
Iiſue. and B. ſurvives; yet after the Death of B. J. N. ſhall take; 
for the Words, if Y. be then deceaſed, expreſs the Teſtator's Mean- 
ing, that F. ſhould be ſure to have it for' Life; and alſo ſhew when 
7 N. ſhould have it in Poſſeſſion. 2 Yent. 363. vat 

7 4. deviſes Land to Truſtees in Fee, in 'Truſt to pay Debts an 

Legacies; and after thoſe Debts paid, then to ſell; and if any of the 

Teſtators Name would buy it, ſuch Perſon to have it for 200 J. leſs 

than the Value; one of the Teſtator's Name brings a Bill for this 

Benefit of Pre- emption, but delays bringing of it till twenty-five 

Years after the Teſtators Death; and the Bill was diſmiſſed, per 

Lord Chancellor; for if two of the Teſtator's Name ſhould claim the 

Benefit of the Deviſe, who muſt have it? Hi. 1685: between Huck- 


ep and Matberos, 1 Vern. 362. 
J. deviſed Lands to Truſtees, in Truſt for his Daughter for 


Remainder to the ſecond Son of her Body to be begotten in 
Tail Male, and ſo to every younger Son; and in Default of ſuch 
Iſſue Male, to her eldeſt Daughter, and to the firſt Son of her Body, 
taking upon him the Name and Arms of the Teſtator; and adds fur- 
ther, that he did not by Will deviſe the Eſtate to the eldeſt Son, be- 
cauſe that he expected that his Daughter would marry fo prudently, 
as that the eldeſt Son would be provided for; the Daughter married, 
and had Iſſue a Son, who died in twelve Months after his Birth; ſhe 
afterwards had another Son born, after the Death of the Firſt; this 
ſecond muſt take, according to the Words of the Will, though con- 
trary to the Intention of the Teſtator. Trin. 1710. between Traford 
and Aſhton, 2 Vern. 660. decreed. _ | | 

9. If A. B. and C. being Aliens and Brothers, A. has Iſſue a Son, 
and B. and C. are naturalized, and B. purchaſes Lands, and deviſes 
them to the Heir of his Brother 4. and his Heirs; and B. dies, living 
A. and his Son, the Deviſe is void, for the Uncertainty who is in- 
tended thereby; for A. being an Alien, can have no Heir; or how- 
ever, being living, can have none during his Life; but per Gn, 
Ch. Juſt. if it had been found that the Son of A. was the reputed 
Heir of A. tho 4. was an Alien, yet his Son might have taken by 

| this Deviſe. Tyin. 1656. between Foſter and Ramſey, 2 Sid. 23, 51. 

10. A Man had Iſſue a Son and Daughter, the Daughter was mar- 
ried, and had Iſſue two Daughters; the Father deviſed, that all his 
Land ſhould deſcend to his Son; provided that if his Son died with- 
out Iſſue of his Body, then my Land to go to my right Heirs Male 
of my Name and Poſterity for ever; the Son died without Iſſue; and 
upon Ejectment between the Brother of the Deviſor and the Daugh- 
ters, this was held a void Deviſe, becauſe neither could claim under 
the Deſcription of the Will; not the Brother; becauſe, tho' he was 
of his Name, yet he was not his (a) Heir; and though the Daughters (a) This Re- 


ſolution is 


were his Heirs, yet they were not of his Name, and fo not within feunded on 
the a Rule laid 
. down in the 


Old Books, viz. that he who taketh by Deſeription or Purchaſe, as Heir, muſt be Heir general or 
compleat Heir; for Inſtance, If Lind are deviſed to the Heirs of F. & and F. S. is living at the Death 
of the Teſtator, the Deviſe is void, for Non eſt beres viventis ; ſo if Lands are deviſed to the right Heirs 
Mates of F. §. and the Heir of F. S. is a Female, the Deviſe is void; or if the Deviſe were to the 
Heirs Females, and the right Herr had been a Male, it would be void in the ſame Manner ; to which 
Purpoſe, vid. Moor $60. Co. Lit. 24. b. 2 Leon. 70. Dyer 99. Hob. 33. 1 Co. Archer's Caſe; 1 Co. 103. 
Shelley's Caſe ; but notwithſtanding theſe Authorities, this Doctrine has been ſhaken by the following 


more modern Reſolutions, in which it is held, that à ſpecial Heir may take by Purchaſe, and that a 
| Iii :--* Deſcription 


214 ; _ Deviſes. 


. . the Words of the Will; and conſequently the Limitation 
x 2 — —"__ the Uncertainty. Between Cyunden and Clerk, Hob. 29, zo. 


ſon by the , 
— of Heir, tho not Heir general, operating with the Intention of the Teſtator, is ſufficient to af 
certain the Perſon to take. | 5 


void for 


11. If a Man deviſes Lands to 4. and his Heirs, during the Life 
of B. in Truſt for B. and after the Deceaſe of B. to the Heirs Male, 
of the Body of B. now living, B. having one Son then living; b 
this Deviſe a Remainder is immediately veſted in the Son; L * 
Words, Heirs Males noen living, in a Will, are a full Deſcription of 
the Son, who then was the Heir apparent of B. and known by the 
Deviſor (who was his Uncle and Godfather) to be ſo. Mich. 29 
Car. 2. between James and Richardſon, 2 Jones 99. adjudged in 


(% Note; B. R. but (Y) reverſed in the Exchequer-Chamber. 
The Judg- 


ment of Reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. K. C. and Per Levinz, this Point was 


tried again upon a new Eje&ment, and like Judgment given as at firſt in B. R. which was confirmed in 
the Exchequer Chamber, and likewiſe in the Houſe of Lords. 1 Vent. 334. S. C. by the Name of Bu- 
chett and Durdant. 2 Vent. 311. S. C. Raym. 330. S. C. 3 Keb. 32. S. C. Poll. 457. S. C. 


12. A. deviſed in this Manner: I give to my eldeft Heir Male, and 
his Heirs Males, for ever, all my Lands in ſuch a Place; aud if 
there be a Female, ſhe to have 121. per Ann. as as ſhe lives; the 
Teſtator had two Sons, the eldeſt of which died in his Life-time, 
leaving Iſſue a Daughter; and it was adjudged that the Lands ſhould 
£0 to the ſecond Son, and not to the Daughter of the Eldeſt, tho' ſhe 
was Heir general. Trin. 3 V. z. Rot. 1484. between Baker and 
Hall in C. B. | 

13. A. deviſes all his Lands to B. and C. and the Survivor of them, 
for the Term of twenty-one Years, for the Payment of his Debts and 

Legacies, and after Payment the Term to ceaſe; and after the End, 
or ſooner Determination of that Eſtate, he deviſes the Premiſles to 
the firſt Son of his Body, and to the Heirs Males of the Body of ſuch 
Son lawfully _— and for Default of ſuch Iſſue, to B. for ninety- 
nine Years, if he ſo long live, without Impeachment of Waſte, Re- 
mainder to the firſt and other Sons of B. and the Heirs Male of their 
Bodies ſucceſſively, Remainder to C. for ninety-nine Years, if he fo 
long live, Remainder to his firſt and other Sons in Tail Male ſucceſ- 
fively, Remainder to the Heirs Males of my Aunt, Mr. Elis. Long, 
Wife of Richard Long, Clerk, lawfully begotten, with Remainder 
to his own right Heirs; and by his Will gave 150 J. Annuity to Do- 
rothy Beaumont, his Siſter, the Plaintiff in Error, for Life, and 500/. 
to her Children; and to his Aunt, Ez. Long 100/. and to her 
Children 500/. and dies without Iflue ; B. and & entred by Virtue of 
the Deviſe for twenty-one Years; and afterwards both died without 
Iſſue, and Fobhn Beaumont and Dorothy his Wife, entred in Right of 
Dorothy, as Heir at Law to the Teſtator; the Term for twenty-one 
Years being determined, and the Debts and Legacies paid, and Tho- 
mas Long, eldeſt Son of Eliz. (ſhe having, at the Time of making 
the ſaid Will, three Sons, ig. the ſaid Thomas, and two others) en- 
tred and brought Ejectment; and in the Exchequer, Judgment Was 
given by the Lord Chief Baron Ward, Price and Lovell, againſt Ba- 
ron Bury, for the Plaintiff, Thomas Long; but in Trinitz-Term 
1713, this Judgment was reverſed in the Exchequer- Chamber; and 
27 upon 
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rror brought in the Houſe of Lords, it was argued, that this 

— ſhould be affirmed, 1/7, Becauſe Dorothy being Heir at 
Law to the Teſtator, her Right, as ſuch, was to be favoured; and 
11 Deviſes to diſinherit an Heir at Law were to be taken ſtrictly. 
: 4%, That to make this Deviſe good to Thomas Long, it mult — 

* rued either a contingent Remainder, or the Words Heirs Males 
be taken as a Deſcriptio Perſone, to veſt in him as a contingent Re- 
mainder; it cannot be good or Want of a Freehold to ſupport it, all 
the preceding Eſtates being only for Years; beſides if it were good 
25 a contingent Remainder, in its Creation, yet Elis. Long, the 
Mother, being alive when the particular Eſtate determined, it can- 
not veſt, becauſe Nor eſt heres viventis ; as a Deſcriptio Perſone, it 
cannot veſt, for that ought to be ſuch a Deſcription as is ©ice nomi- 
hich the Words Heirs Males (being a legal Term, and not ac- 
companied with any other Words to determine the Senſe otherwiſe 
as Heir apparent, or Heir now living, Gc.) cannot amount to; and 
the Word begotten doth not determine the Senſe otherwiſe; nor does 
any Intent appear to confine the Deviſe to the Iſſue Male of Elz. Long, 
much leſs to T homas Long only, as the Perſon deſcribed in this De- 
viſe; but notwithſtanding theſe Reaſons, it was adjudged, that the 
Judgment ſhould ſtand, and the Judgment of Reverſal be reverſed ; 
cho ten of the Judges were of Opinion, that the Deviſe was void, and 
only the three Judges (Love being dead) before-mentioned, held it 
good. Mich. 1713, in Domo Procerum, between Beaumont and Long. 

14. J. S. deviſed to Truſtees, in Truſt, after Debts and Legacies 
paid, to convey to 4. his Couſin, and the Heirs Males of his Body ; 
and for Want of ſuch Heirs Males, then to the Heirs Male of the Bo- 
dy of B. his Great Grandfather; and for Want of ſuch Heirs Male, to 
his own right Heirs for ever; and gave to his Siſter 2000/. to be 
out at Intereſt during her Life, ſhe to receive the Intereſt, and after 
her Death to her Children, and died; and ſoon after 4. died without 
Iſue; and C. being Heir Male of B. the Teſtator's Grandfather, but 
not Heir General, there being a Daughter of an elder Brother; the 
Queſtion was between him, and the Teſtator's Siſter and Heir at Law, 
who had the 2000 /. deviſed to her, whether the Deviſe was void, or 
not; and my Lord Chancellor held the Deviſe good, and that C. 
ſhould take as a Perſon ſufficiently deſcribed and intended by the Te- 
ſtator. Decreed Mich. 1716. between Nezwcomen and Barkbam 5 
2 Vern. 729. and this Matter well debated. 


ms, W 


athly, By the Deviſee of Lands dying in the Life-time of the Devifor. 


1. If a Man deviſes Lands to 4. and his Heirs, and 4, dies in the 
Life-time of the Deviſor, B. the Heir of A. ſhall take nothing by the 
Will, for the Heirs of 4. were not named as immediate Takers, but 
only to expreſs the Quantity of the Eſtate that A. ſhould take. Trip. 
10 Eliz. between Bret and Rigden, Plow. Com. 345. Adjudged per 
totam Curiam, præter Walſh, tho after the Death of A. the Deviſor 
ſaid to B. that he ſhould be his Heir, and ſhould have all the Lands 
which 4. ſhould have had, if he had out-lived the Deviſor. Vid. 
2 Lev. 243. And what amonnts to a new Publication, Title Will. 

2. So if a Man deviſes Lands to A. his ſecond Son, and to the Heirs 
of his Body ; and after his Death, without Iſſue, then to B. his third 


Son in Tail, Gc. if A. hath Iſle, and dies in the Life of the Devi- 
ſor, 


3 n 


— 


' Deviſes. 


for the Deviſe to A. being void, it is as if it had never been made, 


nothing; but the Deviſe will be to the Uſe of the Deviſor and hi; 


dies; the Will is void for a fourth Part. Hill. 1656. between Pach. 


for, and then the deviſor dies, B. ſhall have the Lands Preſently, 


Hill. 36. Eliz. between Fuller and Fuller, Cro. Elis. 422, 423. But f 
the Deviſe had been to the Deviſor's eldeſt Son in Tail, Remainder 
to the ſecond Son, and the eldeſt Son had died in the Life-time gf the 
Deviſor, leaving Iſſue. 0, 

3. If a Man deviſes to A. and his Heirs, to the Uſe of C. and his 
Heirs, and C. dies in the Life-time of the Deviſor, his Heir can take 


Heirs. Hortop's Caſe, 1 Leon. 253. Cro. Elis. 243. 
4. But if there be a Deviſe to A. for Life, Remainder to . in 
Fee; tho A. dies in the Life of the Deviſor, B. ſhall take, or 4 
refuſes, he ſhall take. Plozw. 344. Cro. Elis. 423. 1 Cb. 101. 4. 
5. If a Man deviſes his Lands to his Wife for Life, and after to 
his four Daughters and Heirs, equally to be divided between them 
ſhare and Share alike, to hold to them and their Heirs for ever; and 
one of the Daughters dies, having Iflue a Son, and then the Deviſor 


man and Cole, 2 Sid. 53, 78. adjudged. | 

6. So if A. has Iſſue two Daughters, B. and C. and he deviſes ſome 
Tithes and Money to B. and gives Legacies to her Children, but de- 
clares, that ſhe having married without his Conſent, ſhe ſhould haye 
no Part of his Real Eſtate, and deviſes his Real Eſtate to C. in Tail, 
Remainder to B. for Life, and to her firſt, &c. and C. marries in the 
Life-time of the Teſtator, leaving Iſſue; tho' afterwards 4. makes a 
Codicil to his Will, and deviſes ſome particular Legacies out of his 
Perſonal Eſtate ; yet as that does not amount to a Re-publication of 
his Will, B. muſt have the Lands immediately after the Death of 
the Deviſor, tho contrary to the Intention of the Deviſor ; the Autho- 
rities be ſo. Per Lord Chancellor, Mich. 1716. between Hutton and 
Simpſon, 2 Vern. 722. | 

7. If a Man deviſes Lands to A. and B. and their Heirs; and 4 
dies in the Life of the Deviſor, B. ſhall take the whole Land. Mich. 
16 Gar. 2. between Davis and Kemp, Carter 4, 177. 


CAP. XVII. 


1 ; © e 8 8.8 = I SS RY Sr f PE I" ES kh i © SY. MEE RT 


Powe . en — I 2 
L 7 


9 — N : 
Morte d, ie 15:31, 54. & 92-4 my Bale. fp pep ny 
„„ ! ² ² bbb 
hee Fon can oof he aue. An Arr bags Rn . on 
| Pay (71. Lb ot PA make Pooh, ee . 4 16. a Cs 


., > Sw = hn = tri. tle = 


CAP. XXVII. 
Dower and Jointure, 


(a) Of what Ettate of the Husband's, with Reſpect to 
the Nature and Quality thereof, (hall a Moman be en⸗ 
dowed. | | 

(z) What ſhall be a Satisfaction oz good Bar of Dower; 
and how far a Dowzeſs ſhall be favoured in Equity. 

(C) Of Jointures, and in what Caſes a Jointrets ſhall 
be moze favoured oz reſtrained in Equity than at Law. 
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(4) Of what Eſtate of the Husband's, with 
Reſpect to the Nature and Qualttp thereof, 
ſhall a Woman be endowed. 


1. VF A. in Conſideration of 100 J. by Bargain and Sale inrolled; 

conveys to B. and his Heirs, to the Intent that B. ſhall re- 

demiſe to 4. for Life, with a Condition, that if 4. paid 

| the 100/. at the End of twenty Years, the Bargain and Sale 

ſhould be void; and B. redemiſes accordingly, and dies, his Wife 

ſhall be endowed; for tho' N. redemiſed upon the former Agree- 

ment, yet A. takes it, ſubje& to the Title of Dower; and it was his 

Folly, that he did not join another with the Bargainee, as is the an- 

tient Courſe in Mortgages. Paſch. 6 Car. 1. between Naſh and 

Prefion, Cro. Car. 190. agreed in Cancellaria, by Jones and Croke ; 

and upon a Conference with the other Juſtices certified accordingly. 

Sbozp. P. C. 72. S. C. cited. n 8 

2. If a Husband, before Marriage, conveys his Eſtate to Truſtees 

and their Heirs, in ſuch Manner as to put the legal Eſtate out of him, 
tho the Truſt be limited to him and his Heirs; yet the Wife ſhall 
not be endowed of this (a) Truſt-Eſtate. Paſch. 1712. between Bot- (0 Of a Uſe 
tomley and Lord Fairfax, agreed clearly, and admitted per Curiam 98 
in Cancellaria, 1 Chan. Rep. 254. S. P. 1 N ſhall not be 
neither ſhall the Husband be Tenant by the Courteſy, vid. Perk. 349. 1 Co 123. 4 Co. Vernon's Caſe, Dy. 


endowed, 
and Stud. lib, 2. cap. 22. Dyer 11. Pl. 47. But as to the Husband's being Tenant by the Courteſy, vid. 
2 Vern, 335, 681. and Q. if there be any Difference. | ' Pe. 8 


TTT 3. But 


218 Dover and Jointure. 
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3. But if a Father purchaſes Lands in his eldeſt Son's Name, and 
the Son is put into Poſſeſſion, who afterwards falls ſick, and in his 
Sickneſs the Father gets him to execute a Deed, declaring his Name 
was wade Uſe of only in Truſt for him; and the Son recovers and 
continues in Poſſeſſion, and marries; after his Death, his Wife ſhall 
be endowed, notwithſfanding this Declaration of the Truſt; and tho 
the Father had got a Conveyance of the legal Eſtate from the 
younger Son; for per Lord Chancellor, this is a ſecret and fraudulent 
Deed of Truſt, to deceive Creditors and Purchaſers, and therefore re- 
verſed 1 3-4 of the Rolls's Decree, who had deereed it for the 
Father. Paſch. 1702. between Bateman and Bateman, 2 Vern. 436. 

4. If a Man deviſes Lands to his Executors for Payment of Debts, 
and after Debts paid, to his Son in Tail; and the Son marries, and 
dies before Debts paid, the Eſtate of the Executors is only a Chatte| 
Intereſt, and will not hinder the Son's Wife of Dower ; but the Wiſe 
Dower carmot commence in Poſſeſſion, nor Damages be recovered 
for detaining it, but from the Time of the Debts being paid. 2 Fern. 
404. per Curtam. 

5. If the Lands of J. &. are ſequeſtred for a Perſonal Duty, and he 
marries and dies, though the Lands were ſequeſtred before Marriage, 
yet the Wife's Right of Dower will attach them; for this Sequeſtra- 
tion ſhall not To fat bind of cover them, as to hinder the Wife of 
her Dower. 1 Fern. 118. ruled on Demurrer per Lord Keeper 
North. | 


— * 


(B) What ſhall be a Satisfaction, oz good Bat 
of Dover, and how far a Dowyeſs thail be 
ta voured in Equety. 


1. IF a Man deviſes certain Lands, Money, Goods, Gc. in Lieu 
I and Satisfaction of Dower, the Wife cannot have both; but 
(% Bur ifa ſhe may waive the Deviſe and (5) claim her Dower. 2 Chan. Ca, 


—— 24. 1 Chan. Ca. 181. 1 Vent. 340. K. P 

Nas co his 

Wife, during widowhood, without ex any Confideration, the Wife ſhall have both; 1Þ, Be- 
cauſe a Will imports a Conſideration in it ſelf, and cannot be averred to be in Bar of Dower, with- 
our it be ſo expreſſed. 2#ty, Dower cannot be of leſs Eftate than for Life of the Wife. 3d, A Right 
to Dower cannot be barred by collateral Recompence. 4 Co. 1, 2. Vernon 's Caſe, Co. Lit. 36. Moor. Pl 
103. (b). But if ſhe makes her Election to take under the Will, ſhe cannot afterwards claim her Dow- 
Er. Cro. Eliz, 128. 3 Leon. 212. 3 Co. 27. Dyer 220. 


2. J. &. deviſed Legacies to his Wife out of his Perſonal Eſtate, 
and deviſed to her Part of his Real Eſtate, during her Widowhood, 
and deviſed the Reſidue of his Eſtate to Truſtees for twenty-one 
Years, for Payment of Debts and Legacies; and the Remainder of 
the whole Eſtate he deviſed to the Plaintiff, (who was his Godſon, 

and of his Name, but a remote Relation) for Life, and to his fit 
and other Sons in Tail; and my Lord Chancellor mers decreed, 
that though it was not declared in the Will to be in Lieu and Satil- 
faction of Dower; yet as it may be plainly collected to be ſo intend- 
ed (he having made Diſpoſition of his whole Eſtate) and as a colla- 
teral Satisfaction may be a good Bar to Power in Equity, tho not at 
Law; that ſhe muſt either take her Dower and wave the Deviſe, or 
accept the Deviſe, and waive the Dower. Mieb. 1 1 11 
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enct and Lawrence, 2 Vern. 365. But this Decree was reverſed 
by Wright Lord Keeper. Mich. 1702. which Decree of Reverſal 
was affirmed in the Houſe of Lords, with 30 J. Coſts, 17 May, 1717. 
3. The Lady Radnor's Husband was ſeiſed in Tail of the Lands 
in Queſtion ; but there was a Term for ninety-nine Years, prior to 
his Eſtate (which was created for Performance of ſeveral Truſts in 
the Earl of Warwick's Will, which were all performed, and after to 
attend the Inheritance) he levied a Fine and ſuffered a Recovery, 
and fold the Eſtate to J. F. who had Notice of the Marriage; but 
his Wife not joining, ſhe, after his Death, recovered Dower, with a 
Ceſſat Executto, during the Term, and brought her Bill to have this 
erm removed, and to have the Beneſit of her Judgment, and Re- 
covery at Law; but the Court held, that this being againſt a Pur- 
chaſer, Equity ought not to give her any Relief, and therefore diſ- 
miſled the Bill. Between the Lady Radnor and Fandebendy, 1 Fern. 
356. 2 Chan. Ca. 172. K C. which Decree of Diſmiſſion was affirm- 
ed in the Houſe of Lords. SH. P. C. 69, 70. 
4. A Term was raifed in Black- acre, in Truſt, to indemnify A. 
againſt Incumbrances that might affect White-acre, which he had pur- 
chaſed of B. the Defendant; and the Widow of the Son and Heir of _ 
J. brought a Writ of Dower of Black-acre againſt the Plaintiff, who 
was an Infant, and his Guardian had let her take Judgment at Law, 
without ſetting up the Term, or taking any Notice of it; and the 
Infant brought his Bill to be relieved againſt the Judgment; and the 
Court held, that this Caſe was the ſame with Lady Radnor's; the 
Term being created to indemnify a Purchaſer, muſt continue ſo, and 
ſubje& to that, muſt be in 'Truſt for the Heir; and there is no Diffe- 
rence where the Widow is Plaintiff or Defendant; for it is the Want 
of Equity excludes her from Relief. Hill. 1700. between Vray and 
Williams, 2 Fern. 378. & C but no Reſolution. 
5. But where a Widow brought her Bill to be relieved againſt a 
Term for Years, aſſigned in Truſt, to attend the Inheritance, and 
which had been ſet up by the Heir at Law only in Bar of her Title; 
and the Maſter of the Ralle decreed for the Widow, and that the Term 
ſhould not (c) ſtand in her Way; though it was objected, that it was (e) That Te- 
the fame with a Purchaſer, who had Notice. Mich. 1705. between Courtety 
Dudley and Dudley, S. P. Decreed Paſeh. 1710. between Higſord mall dave 
and igford, i | the _ — 
removing a Truſt, vid. 2 Vern. 324, 2 25 681. 


6. A Dowreſs may redeem a Mortgage, paying her Proportion of 
the Mortgage-money; and as to the Reft, ſhe may hold over till ſhe 
is ſatisfied, Decreed Fill. 1700. between Palmer and Danby. 

7. If the Wife joins in a Mortgage, and levies a Fine, with an In- 
tent to bar her Dower, and in Confideration thereof the Husband a- 
grees that ſhe ſhall have the Equity of Redemption in Lieu of her 
Dower; and he afterwards mortgages the ſame Eſtate twice more, 
though this Agreement be fraudulent againſt the ſubſequent Mortga- 
gers, ſo as to intitle the Wife to the whole Equity of Redemption; 
yet ſhe ſhall have her Dower if the ſurvives her Husband, and ſhall 
not be put to her Writ of Dower ; becauſe the Eftate may be ſo con- 
veyed away by ſome of the Martgagees, that poſſibly ſhe may not 

ow againſt whom to bring her Writ of Dower. Eil. 1684. be- 
tween Dolin and Coltman, 1 Vern. 294. x, TR 3 
8. If 
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| Dower and Jointure. 


220 


8. If J. S. apprehenſive of a Charge of High Treaſon, makes 3 
Conveyance of his Lands to his Son, and aſterwards marries a ſecond 
Wife, a Court of Equity will order that ſuch Conveyance be not 
made Uſe of to hinder ſuch ſecond Wife of her Dower. 3 Chan. 
Rep. 94- | 

4 If there be a fraudulent and partial Aſſignment of Dower by 
the Sheriff, Equity will relieve againſt it. Hill. 1683. between Hoby 


and Hoby, 1 Vern. 218, 219. 2 Chan. Ca. 160, F. C. 


(O) Of Jointures, and in what Caſes a Join- 
treſs ſhall be moꝛe favoured oz reſtrained in 
Equity than at Law. 


I. Man, upon his Marriage, made a Settlement, whereby he 

was Tenant for Life, then to his Wife in ſpecial Tail, of 
Lands of 400 /. per Ann. Value, with Remainder to the right Heirs of 
the Husband; the Husband and Wife joined in Barring this Settle- 
ment, and a new Settlement was made in this Manner, »/z. to J. & 
and his Heirs, in Truſt as to Lands of 150./. per Aun. for the Wife, 
and the Heirs of her Body; and for Want of ſuch Iſſue, in Truſt for 
the Husband and his Heirs; the Husband died without Iſſue, and the 
Wife ſuffered a Recovery, and deviſed the Lands for the Payment of 
her Debts, and died without Tiſſue; on a Bill brought by the Heir of 
the Husband againſt the Defendant's Creditors of the Wife, the Que- 
ſtion was, whether this was ſuch a Jointure made on the Wife, ſo as 
to make the Recovery a Forfeiture within the Statute 11 H. 7. for 
the Defendants, it was objected, that a Court of Equity ought not 
to give any Aſſiſtance, becauſe the Statute makes the Recovery a 
Forfeiture of her Eſtate, and gives a Remedy. by Way of Entry; 
and in this Caſe ſhe has only a Truſt, and no Eſtate to forfeit; it 
was likewiſe urged, that this Caſe was out of the Words and Mean- 
ing of the Statute ; for the Limitation here is to the Wife in general 
Tail; and on Failure of Iſſue of that Marriage, her Iſſue by any 
other Husband would have had the Land, and might, without 
Doubt, have ſuffered a Recovery, and barred the Remainder ; and the 


| Statute only intended to provide for the Iſſue of the Husband, whoſe 


the Lands were: It was further urged, that theſe Lands could not be 
ſaid the Husband's; for the Wife, by parting with her former Settle- 
ment, which was 400 J. per Ann. for this of 150 . per Am. was a 
Purchaſer of thoſe Lands; and if the Wife, in Conſideration of this Sei- 
tlement, had ſold Lands of Inheritance of her own, it would not have 
been within the Statute. On the other Side it was ſaid, that this was 
to aid a Forfeiture; but as the Statute makes the Suffering a Recovery 
a Forfeiture, and gives an Entry to the Perſon that has the next E- 
ſtate ſo in another Place it makes all Recoveries ſuffered by a Join- 
treſs void; and upon that Clauſe it is proper to. come into Equity, to 
have an Execution of the Truſt ; and this Caſe is within the Words 
of the Statute, for the Statute ſays, any Eſtate limited to the Wite, 
or to her Uſe; and this Statute was before the Statute H. 8. of 
Uſes, at which Time a Uſe was the ſame Thing that a Truſt is now; 
next, the Statute ſays, limited for Life, or in Tail; now a general 
Tail is as mucti an Intail as a ſpecial One, and as much * 1 
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of the Statute, and the Statute intended to provide for the 
an as well as the Iſſue. The Objection of her being a 


Words 


emainder-man 
R is quite to take away the Statute, for ſo is every Jom- 


ſer 
— if ſhe had kept her former Jointure, that had been under 


and 
— {ame Reſtrictions; and of the ſame Opinion was my Lord 


Keeper, and decrecd accordingly. Trin. 1700. between Symſon and 


| 0 oa a Motion to ſtay a Jointreſs, Tenant in Tail after Poſſibili- 

ty &c. from — Walte; the Court held, that ſhe being a 

Jointreſs within the 11 H. 7. ought to be reſtrained, being Part of the 

oheritance, Which by the Statute ſhe is reſtrained from aliening, 

and therefore granted an Injunction againſt wilful Waſte. Hill 1701. 

between Cook and Winford. 5 . 

3. If A. charges Land in D. with a Portion for a Daughter by a 
Fri Venter, and then marries, and ſettles Part of thoſe Lands as a 
ointure on a ſecond Wife, who has no Notice of the Charge; and 4: 

lieving that the Portion would take Place of the Jointure, by Will 
gives other Lands to the Wife in Lieu thereof; and the Wife, by 

Combination with the Heir, - refuſes to accept of the Deviſe ; the 

Daughter ſhall hold the other Lands which deſcended to the Heir, 

till ſatisfied her Portion. Hill. 1683. between Reece and Reeve; 

1 Vern. 219. ; : | | 

4. If A. in Conſideration of a Marriage- Portion, articles to ſettle 

a ſointure, and dies before the Portion paid, or Settlement made; 

al the Wife takes out Adminiſtration to him, and ſo becomes inti- 

tled to the Money, and then brings a Bill againſt the Heir of the Huſ- 
band, to have the Jointure ſettled, ſhe ſhall have no Relief, for ſhe 


js not intitled to the Jointure and Money too; but the Reporter 


adds a Cuære; for ſhe is intitled to theſe two Demands in diſtinct 
Capacities, and Debts may hereafter appear to exhauſt the Aſſets; 
and in Caſe the Husband had actually received the Portion, and it 
had been in his Poſſeſſion, ſhe would have had it as his Adminiſtra- 
trix. Trin. 1687. between Meredeth and Zones, 1 Vern. 463. 

5. But if J. S. before Marriage, articles to ſettle a Jointure on his 
intended Wife, and the Marriage is conſummated ; and the Husband 
dies before any Settlement made, an Execution of the Articles will be 
decreed in Equity. 2 Vent. 343. | 

6. If J. &. gives a voluntary Bond after Marriage, to make a 
— to his Wife, and he makes a Jointure accordingly, and the 

ile gives up the Bond, and the Jointure is evicted, the Jointure 
ſhall be made good out of the Perſonal Eſtate, there being no 
Creditors; for the Delivery up of the Bond by a Feme Covert 
_ no Way bind her. Hill. 1686. between Beard and Nuthall, 
1 Vern. 427. 

7. If g Man covenants to ſettle Lands of ſuch a Value as a Join- 
ture, and this Covenant is omitted in the Settlement, yet it ſubſiſts 
in Equity; but the Value of the Lands is not to be eſtimated accord- 
ing to the preſent Value, but as they were at the Time of the Join- 
ture ſettled, unleſs the Covenant be ſo. Hill. 1683. between Speake 
and Speake, 1 Vern. 217, 218. 

8. If there be a Jointreſs, and a Covenant that her 2 ſhall 
be of ſuch a yearly Value, and it falls ſhort; though her Eſtate be 


not without Impeachment of Waſte, yet ſhe may commit Waſte, * . 
* 
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far as to make up the Defect of the Jointure, and Equity will not 
hibit. Mich. 1598. between Carew and Carezy, at the Rolls. Pro- 
9. J. &. made a Settlement on his eldeſt Son for Life, with Re 
mainder to his firſt and other Sons in Tail, Remainder over with 
Power for his Son to appoint any of the Lands not excee — 
per Ann. to any Wife he ſhould afterwards marry, for a Jointure (the 
Father being under an Apprehenſion that he was then married toa Wo. 
man which the Father diſliked, and had no Intention his Son ſhoul p 


provide for); the Father died, and the Son married that Woman (tho 


there was ſtrong preſumptive Proof that he was married to her before 


and after Marriage appointed certain Lands to Truſtees, in Truſt for 
her, for a Jointure, and covenants, that if they were not of 100 
per Ann. Value, that upon Requeſt made to him, any Time during 


his Life, he would make them up ſo much out of other Lands in his 


Power; he lived ſeveral Years, and no Complaint was made, that 
the Lands were not of that Value, nor Requeſt to make it up, and 
died without Iſſue; on a Bill brought by the Widow to have the Join. 
ture made up 100/. my Lord Keeper ſaid, that a Proviſion for a Wife 
or Children was not to be conſidered as a voluntary Covenant, and 
therefore decreed the Deficiency to be made up, notwithſtanding the 
Circumſtances of the Cafe, and her Neglect in not requeſting it du- 
ring Coverture, for the Laches of a Feme cannot be imputed to her, 
Hill. 1701. between Fothergill and Fotbergill. 

10. If A. in the Life-time of his firſt Wife, ſettles Lands to the Uſe 


of himſelf for Life, Remainder to his firſt and other Sons in Tail, 
and the Wife dies without Iſſue; and A. on his ſecond Marriage, in 


Conſideration of a Portion paid, agrees to ſettle Part of the Lands a; 
a Jointure on his ſecond Wife, the Court will ſet aſide the firſt Set- 
tlement, as fraudulent againſt the Jointreſs, who is a Purchaſer for 
valuable Confideration. 1 Chan. Ca. 100. 

11. If a Feme Covert joins with her Husband in a Fine and Mort- 
gage of her Jointure Lands, then reſults a Truſt for her when the 
Mortgage is paid, to have the Lands again. 2 Chan. Ca 161. 

12. So if a Feme Covert joins with her Husband in a Mortgage of 
her Jointure Lands, ſhe may redeem; and if ſhe pays more than the 
third Part of the Principal Money, her Executor ſhall hold the 
Lands till re-imburſed. 2 Chan. Ca. 

13. So if a Jointure is made of Lands which are mortgaged, the 
Wife may redeem, and her Executor ſhall hold over till repaid with 
Intereſt. 1 Chan. Ca. 271. 2 Lent. 343. S.P. decreed. 

14. If the Heir brings a Bill againſt a Jointreſs to diſcover Deeds 
and Writings, he is not intitled to ſee them, unleſs he confirms 
the Wife's Jointure, though the Jointure was made after Marriage. 
1 Fern. 479. | 

15. So if a Bill is preferred againſt a Jointreſs, to anſwer, whether 


her Husband had any other Title than as Aſſignee of a Mortgage, 


and ſhe denies that ſhe had any Notice of this Mortgage, and ſays, 
that her Husband told her that he was in by Deſcent; ſhe ſhall not 
be obliged to anſwer, whether her Husband had any other Title than 


as Aſſignee of the Mortgage. Mich. 1715. between Stephens and 
Cuale, 2 Vern. 701. | | 
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CAP. XXVIIL 


Evidence, Witneſſes, and 
Pzoof. - 


(A) Of the Sufficiency and Diſability of a Witneſs, 

(g) Chat will be admitted as Evidence, and will a- 
mount to ſuffictent Pꝛoof. 

(C) Where parol oꝛ collateral Evidence will be admit: 
ted to explain, confirm, oz contradict what appears on 
the Face of a Deed 02 Will, 

(D) Of examining Witneſles, exhibiting Jnterroga- 
tozies, publiſhing and ſuppꝛeſling their Depoſitions, 

(E) Of examining Witneſſes de bene eſſe, and eſtablich⸗ 
ing their Teſtimony in perpetuam rei memoriam. 


(4) Of the Sufficiency and Diſability of a 
_ Witneſs, 9 


I, A Exhibited a Bill to be relieved touching an Annuity charged 
on the Eſtate of the Defendant's Wife, and examined his 

| Brother as a Witneſs for him, who had a like Annuity char- 
ged on the Eſtate of the ſame Deed; and though it was urged, that 
he had Satisfaction made to him in Lieu of it, and had releaſed his 
Right; yet it not appearing by any Proof in the Cauſe, the Court 
put off the Hearing, and gave the Plaintiff Liberty to examine Wit- 
neſſes, to prove that the Brother had releaſed the Annuity before he 
was examined as a Witneſs in the Cauſe. Trin. 1700. between Cu- 
peper and Fairfax, 2 Vern. 375. 

2. A Witneſs was examined whilſt ſhe was intereſted, before the 
Hearing; and the Cauſe being heard, and decreed to an Account, ſhe 
was re-examined after the Hearing, before the Maſter on the Ac- * 
count, having firſt releaſed her Intereſt; and it was objected, that ſhe 


ought not to be read, for having been examined whilſt intereſted, and 
8 her 
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her Depoſitions publiſhed, ſhe was thereby ingaged, and almoſt wn. 
der a 3 Standing to what ſhe had before ſworn, an 4 
could not be to retract or contradict it; but the Lord Keeper | 
over-ruled the Objection. Mich. 1704. between Callow and Min- 
2 Vern. 472. | | g 

3. ee has aſſigned and releaſed all his Eſtate and Right 
to the Aſſignees, he may be examined as a Witneſs for them. 2 Very 
637. Per Curiam, a Legatee of a ſmall Legacy, as 5 5. to a private 
Perſon, or 3 to a Nobleman, may be a Witneſs for the Will 
1 Fern. 254. 8 | 

4. Upon an Appeal from the Rolls, it was objected to the Ex. 

dence of one Norris, as a Witneſs examined in the Cauſe, and read 
at the Hearing at the Rolls, that ſince that Hearing, in Anſwer to a 
Bill exhibited againſt him, he had confeſſed, that on the Day on 
which he was examined as a Witneſs, he took a Bond of the Plaintif 
that if the Plaintiff recovered the Eſtate in Queſtion, he would con- 
vey Part of it to the ſaid Norris; and per Lord Keeper, Fol Ch. 
ps. and Poryel Juſt. this Anſwer muſt be read to take off his Eyi- 
nce as a Party intereſted. Mich. 1704. between Needham and 
Smith, 2 Vern. 463, 464. And per Lord Keeper, tho a Witneſs is 
examined an Hour together at Law, if in any Part of his Evidence it 
appears that he was a Party intereſted, the Court will direct the Jury, 
that he is no Witneſs, nor any Regard to be had to his Evidence. 

5. Several Perſons were examined as Witneſſes no Ways concerned 
in Intereſt, and the Cauſe heard, and Iflues directed to be tried, but 
the Trials were not carried on, and the Cauſe ſlept many Years, and 
after abated; and then thoſe Perſons who had been examined as Wit- 
neſſes, became Heirs at Law, and thereby intereſted in the Matter, 
the Cauſe was revived and reheard, and the ſame Iſſues directed to 
be tried; and the Perſons who had been ſo examined (being now 
Plaintiffs) prayed to have an Order, that their Depoſitions taken 
when they were diſintereſted, might be read as Evidence at Law for 
themſelves; and my Lord Keeper ordered it accordingly ; and liken- 
ed it to the Caſe, where one is the only, or only ſurviving Witneſs 
to a Deed, becomes after the Party intereſted, his Hand may be 
proved at Law; fo if a Witneſs to a Deed becomes blind. Then the 
Cauſe proceeded to Trial at Bar in C. B. where the whole Court 
held, theſe Depoſitions could not be read without Conſent, the Par- 
ties being living ; but the Defendant conſented, and had a Verdi& 
for him; and the Plaintiff obtained a new Trial, and then would 


| have had the ſame Order; but my Lord Keeper ſaid, ſince the 


Judges had reſolved otherwiſe, he could not take upon him to make 
that Evidence which was not, and therefore only ordered they ſhould 
be read in Evidence, as by Law they might. Trin. 1702. between 
Holcreft and Smith. 

6. But where one who was examined as a Witneſs when dilinte- 
reſted, and afterwards became intitled to the Eſtate in Queſtion, and 
the Court of Chancery allowed his Depoſitions to be read, vid: 
2 Vern. 699. and there ſaid, that the Reaſon why the Depoſition of 
a Witneſs, taken whilſt unconcerned in Intereſt, could not be made 
Uſe of at Law, was founded on that Rule of Law, ig. that where 
the Witneſs is living, and might be produced at the Trial, the De- 
polition of ſuch Witneſs ſhall not be read. . 
7. A 
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A Co-Plaintiff, tho but a Truſtee, cannot be examined as a 
Witneſs for the other Plaintiff. 1 Fern. 230. But one Defendant may 
be examined as a Witneſs for another. 2 Chan. Ca..214. & P. 

8. Plaintiffs cannot examine each other as W itneſſes in the Cauſe, 
becauſe, if the Cauſe miſcarries, the Plaintiffs will be liable to Coſts, 
and therefore their Swearing is to exempt themſelves; and it is their 
own Choice that they are made Plaintifls, for without their Conſent 
they could not; but Defendants are forced into the Cauſe; and if 
their being made Parties ſhould abſolutely invalidate their Teſtimo- 
ny, it would be in the Power of any one who had a Mind to oppreſs 
another, to —_— him of his Defence, by making the moſt material 
Witneſſes Defendants in the Suir; and therefore any of the Defer- 
dants to a Suit may be examined as Witneſſes, ſaving juſt Exceptions 
to their Credit. Mich. 1715. between Caſey and Beachfee!d, agreed 
per Curiam in Canc. 

g. A Commiſſioner may be a Witneſs, but he ought to be examined 
before any other Witneſs. 1 Fern. 369. 


10. In a Suit to ſet aſide a hard Award, the Arbitrator or Umpire, 


who made the Award, may be examined as a Witneſs. 1 Fern. 
157, 158. 

= A Bond of 400 J. Penalty was entred into; and the Queſtion 
was, whether it was for the Benefit of the Corporation of or 
for the Defendant; and the Witneſſes for the Plaintiffs being all 
Members of the Corporation, it was objected, that they could not be 
read, they ſwearing for their own Benefit; which Exception was al- 
allowed; but it appearing that the Defendant had croſs-examined ſome 
of the Plaintiff's Witneſſes, not only to Queſtions barely whether 
they were of the Corporation, or not, but to other Queſtions, which 
tended to the Merits of the Cauſe; the Lord Keeper declared, that 
made them good Witneſles, though they were Members of the Cor- 
poration ; and upon their Evidence it was decreed for the Plaintiffs. 
Mich. 1684. between the Corporation of Sutton Coldfield and Miſſon, 
I Vern. 254. And per Lord Keeper, a Corporation ought to have a 

Town-Clerk and Under. Clerks, that are not Freemen, that they may 
be competent Witneſſes, upon Occaſion ;; and he ſaid, that he thought 
it very hard in the Caſe of the Water-bailage of London, that no one 
Freeman of the City, though it was not 64. Concern to him, could 
be admitted as a Witneſs. | 
12. The Suit being touching the Loſs. and Miſapplication of a 

Sum of Money given for the Benefit of the Pariſhioners; the Que- 
ſtion was, whether any Inhabitant of the Pariſh ought to be admit- 
ted as a Witneſs; for the Plaintiff it was inſiſted, that the Intereſt was 


ſo minute and inconſiderable, that it could not be preſumed to in- 


fluence the Witneſs, or biaſs him in his Evidence; but per Curiam, 
the Caſes where the Party was concerned in Intereſt, though never ſo 
ſinall, have always prevailed; and it was ſo reſolved upon great De- 
bate, in the Caſe of the City of London, concerning the Water- Bailiff. 
Paſch. 1694. between Dodſewwell and Nott, 2 Vern. 317. 

Iz. If an Executrix to a firſt Husband marries a Second, and a Bill 
is exhibited againſt them to diſcover a Truſt, and they in their An- 
ſwers diſagree in the Matter, the Wife confeſſing what the Husband 
denies; and what the Plaintiff can prove only by one Witneſs, the 
Plaintiff can have no Relief; for one Witneſs is not ſuficient againſt 
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the Husband's Anſwer; and the Wife's Confeſſion will not avail, fo 
ſhe can be no Witneſs againſt her Husband. 2 Chan. Ca. 3g. 
14. So where the Plaintiffs, who were Infants, and the Children of 


the Defendant's Wife by a former Husband, exhibited a Bill to have an 


Account of the Eſtate left them by their Father, and of the Produce 
thereof; and upon the Hearing it was referred to an Account, and the 
Defendant and his Wife were to be examined on Interrogatories, fox 
Diſcovery of the Eſtate ; the Wife being at Variance with her Hul. 
band, and living a-part from him, on her Examination, made the 
Eſtate of the Plaintifls (who were her Children) as great as ſhe could. 
thereupon to fix a Charge upon the Husband; the Plaintiffs, upon a 
Petition to the Maſter of the Rolls, obtained an Order to examine 
the Wife as a Witneſs againſt the Husband de bene eſſe; and the Ma. 
ſter, upon her Evidence, had charged the Husband with ſeveral Sums 
of Money, as Intereſt and Produce of the Infants Eſtate ; but upon 
Exceptions to the Report, the Lord Chancellor diſallowed her Evi- 
dence, and declared the Wife could not be a Witneſs againſt her Hul. 
band. Trin. 1688. between Cole and Gray, 2 Yern. 79. 

15. The Plaintiff was Servant to the Defendant's Wife, Mrs. Bald. 
bin, and had in ſeveral Services ſaved about 50 J the Defendant and 
his Wife having for ſome Time lived ſeparate, the Wife paſled for a 
Widow, and the Plaintiff knew nothing of her being married; Appli- 
cation was made to Mrs. Baldwin, by one Buſſey, (who was like- 
wiſe a Defendant) to borrow 100/. on a Mortgage; Mrs. Baldeiy 
told him, ſhe could only let him have 50% of her own Money, but 
that ſhe could get the other 50 . of a young Woman; accordingly, 
ſoon after, ſhe acquaints Buſſey, that ſhe had got the 100/7. and di- 
rected the Mortgage to be — to herſelf by the Name of Pheabill, 
that being her maiden Name, though ſhe ſometimes went by the 
Name of Baldwin, and at other Times by the Name of Truite, ha- 
ving been the Widow of one Tutte; the Mortgage was made accord- 
ingly, and ſome Time after ſhe gave the Plaintiff a Bond of the Pe- 
nalty of 100/. for Payment of 50/. and Intereſt, and this ſhe gave by 
the Name of Twite: Buſſey made ſeveral Payments of Intereſt to Mrs, 
Baldwin, and knew nothing of her Marriage neither ; afterwards, 
Mr. Baldz2in, having Notice of the Mortgage, gets that, and all the 
Writings relating to it, into his Cuſtody, and ſome Time after Mrs. 
Baldwin obtained a Sentence of Divorce from her Husband, upon 
Pretence of ill Uſage; and on Diſcovery of the Marriage, the Bill 


was brought againſt the Husband and Wife, and Buſſey, to charge this 


5ol. either on the Mortgage, or upon the Perſon of the Husband; 


the Wife put in a ſeparate Anſwer, wherein ſhe diſcloſed all the Mat- 


ter as above-mentioned ; Buſſey, by his Anſwer, conſeſſed what is 
before ſet forth, and moreover, that Mrs. Baldwin had told him 
lately, that the Plaintiff was the young Woman ſhe meant, and of 
whom ſhe had the 50/. the Husband, by his Anſwer, inſiſted upon 
bis Title by Law to this Mortgage, and 100 J. and denied, to his 
Knowledge, that 50 J or any Part of it, was the Plaintiff's Money, 
and faid, he believ'd this Suit to be ſet on Foot, on Contrivance be- 
tween the Plaintiff and his Wife, to get ſo much Money out of him; 
the Plaintiff examined, by Order of Court, Buſſey as a Witneſs, and 
his Depoſition was in E the ſame as his Anſwer, which in Truth 
was nothing more than an Account of what he had heard the Wife 
ſay on this Occaſion, ſo that the whole Evidence was in l 
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Wife's; and whether that ſhould be allowed in this Caſe, was the 
principal Queſtion: The Court agreed clearly, that the Wife ſhall 
— be admitted by an Anſwer, or otherwiſe, as Evidence to charge 
ber Husband; as where a Man marries a Widow Executrix, Gc. her 
Evidence ſhall not be allowed to charge her ſecond Husband with 
more than ſhe can prove to have actually come to her Hands; but 
the Maſter of the Rolls ſaid, this was perfectly a new Caſe; for here 
ſhe tranſacted this Affair with Buſſey and the Plaintiff as a Feme Sole, 
and neither of them knew or had Notice of the Marriage; and the 
Husband himſelf, as was proved in the Cauſe, on ſome other Occa- 
fons, had given in to the Concealment of the Marriage; and there- 
fore the Court did allow of her Evidence, as it was ſupported by 
what Buſſey faid, and thought, upon the whole, the Evidence of the 
Wife ſufficient to prove 50 /. Part of this Money, to be the Plaintiff's, 
not conſidered as a Wife, but as ſhe tranſacted and appeared through- 
| out as a Feme Sole, and therefore decreed the Plaintift the 50/. with 
Colts, Hill. 1719. between Rutter and Baldwin. 


(3) What ſhall be admitted as Evidence, and 
will amount to ſufficient Pzoof, 


1. A Bill in Another Cauſe is not- to be read as Evidence againſt 
the Plaintiff named in it, unleſs it be proved, that it was ex- 
hibited with his Privity, for any one may file a Bill in another's Name, 
17 Car. 2. between Muller and Roberts, 1 Chan. Ca. 64. | 
2. The Depoſitions of Witneſſes taken in a Cauſe, which was heard 
thirty Years before, were ordered to be made Uſe of, the ſame Mat- 
ters being then under Examination —_— and the Plaintiff's 
Title not then appearing, and the Witneſſes being ſince dead, though 
none of the preſent Parties were Parties to the former Suit, except 
the _ Paſeh. 18 Car. 2. between Terewit and Greſham, 
I Chan. Ca. 73. Bong ers; Sb 
3. Where the Defendant's Counſel moved, that they might be at 
Liberty to read Depoſitions in this Cauſe, which were taken in a 
Cauſe where the Plaintiff's Father was a Party to the Suit, being in 
all Matters the ſame ; but on the other Side it was objected, that the 
now Plaintiff not claiming as Heir, and his Father being only Tenant 
for Life, thoſe Depoſitions could not be read againſt him; and upon 
long Debate, the Defendant had only the common Order, for Leave 
to read thoſe Depoſitions at the Hearing, ſaving juſt Exceptions. 
Mich. 1686. between Coke and Fountain, 1 Fern. 413. And it was 
ſaid to be a common Caſe, that where one Legatee has brought his 
Bill againſt an Executor, and proved Aſſets; and afterwards another 
Legatee — his Bill, that he ſhould have the Benefit of the Depo- 
ſitions in the former Suit, tho he was not Party to it. 1 
4. So where J. S. deviſed his Real Eſtate for the Payment of his 
Debts, and the Surplus to the Plaintiffs, and the Creditors exhibited 
a Bill againſt one 7. N. and made the Plaintiffs Parties, to ſet aſide 
ſome Conveyances obtained by him, by Fraud from the Teſtator, 
and had a Decree to that Purpoſe; afterwards, the Plaintiffs, who 
were intitled to the Surplus, exhibited a Bill likewiſe againſt J. N. 
relating to the ſaid Fraud; and it was held, that there being the 


ſame Queſtion in both Cauſes, and J. N.'s Defence being the ſame, 
that 
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that the Depoſitions in the former Cauſe ſhould be read againſt bio 
Mich. 1703. between Neeil and Johnſon, 2 Vern. 447. That 
Man's Anſwer in the Spiritual Court, or voluntary Oath before à . 
ſtice of the Peace, may be read againſt him in Chancery, by od! 
cid. 1 Vern. 53. 3912 . | 

5. The Defendant, on preſenting the Plaintiff to a Living, took 3 


Bond from him to reſign, and after put it in Suit, and recovereg 


and levied 98/7. and the Plaintiff's Bill was for Relief; the Deſen. 
dant did not, by Anſwer, pretend any Misbehaviour, yet examined 
to ſeveral Misbehaviours; and it was urged- that theſe Depoſitions 
could not be read, becauſe thoſe Misbehaviours were not in Ihe. 
and ſo inclined my Lord Keeper, but aſter allowed them to be read 
and founded his Decree on them. Hill. 1702. between Hadi ſen ang 
T hornton. . | | 

6. The Defendant having obtained a Bill of Sale of Goods, and 
likewiſe a Note from his Brother, a little before his Death, for.Pay. 
ment of 3oo/. the Plaintiff inſiſted thoſe were voluntarily given, and 
for a Colour only, and that underneath the Note, the Defendant 
had ſubſcribed an Acknowledgment, that no Debt was due to him 
the Defendant, by Anſwer, ſwore his Debt, and denied that there 
was any ſuch Defeaſance or Acknowledgment ;: it appeared upon the 
Proof that the Defendant depoſited the two Inſtruments he had ſo ob- 
tained, in the Hands of A. B. his Sifler, and afterwards wrote to 
her to ſend him the two Inſtruments, by: a ſpecial Meſſenger ſent for 
that Purpoſe, and that ſhe ſhould not let any Body ſee them, his 
Siſter ſent them, but ſat up all Night to take Copies of them, as ſhe 
declared in her Life-time (being dead before the Commencement of 


the Suit); and upon producing the Copies ſo taken by the faid A. J. 


there appeared to be ſuch; Acknowledgment under-wrote, that there 
was no real Debt; and upon. inſpecting the Inſtruments produced by 
the Plaintiff upon ſtamp'd Paper, it appeared that the Bottom was 
torn off; and my Lord Chancellor. allowed the Copies: to be read 
being the Hand-writing of A. B. although not proved to be true Co- 
pies. Hill. 1707. between Maiune and Loyd, 2 Vern. 60z. 
J. A Deed to lead the Uſes of a Fine was inrolled for ſafe Cuſt 
dy only, and a Copy from the Inrolment being offered in Evidence, 
it was objected, that it was no Evidence, being inrolled for ſaſe 
Cuſtody only; nor is the Inrolment it ſelf, without particular Cir- 
cumſtances to ſupport it, as proving the original Deed was in the 
Defendant's Cuſtody or Power, or accidentally loſt, Gc. and of that 
Opinion was the Maſter of the Rolls, who ſaid, that in Caſe of 
an Inrolment for ſafe Cuſtody, the Deed may be ſaid: to be recorded; 
but where a Bargain and Sale is inrolled purſuant to the Statute, the 
Inrolment is a Record, ſo that a Copy of it may be read in Evi- 
dence. Mich. 1704. between Combes and Spencer. 2 Vern. 471. Ihe 
Reporter adds a Note, that afterwards, upon a Rehearing, an Iſſue 
at Law was diredted, whether ſuch Deed of Ules was executed; and 
upon the Trial, a Copy of the Deed was allowed to be read, and 4 
Verdict for the Deed. 2 Fern. 591. S. C. 

8. Ihe Defendant having ſuppreſled a Marriage-Settlement, by 
which a Remainder in Tail Male was limited to the Plaintiff's Fa- 
ther, and all the prior Eſtates ſpent ; upon Proof made that the Set- 
tlement came to the Defendant's Hand, and that he had confeſſed it 


10 an Anſwer to a former Bill, though he now denicd ; the Maſter 
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of the Rolls decreed the Plaintiff ſhould hold and enjoy the Eſtate; 
and this Decree was confirmed by my Lord Keeper. 2 Fern. 380. 
Vide 1 Vern. 45% K P. | RITES 
g. A Bill was exhibited touching the Plaintiff's Jointure, which 
the Bill charged was, by parol Agreement, made on the Marriage, 
agreed to be 400 J. per Annum; the Defendant pleaded, that after all 
Treaties and Agreements touching the Marriage- Settlement, a Join- 
ture was actually ſettled and accepted, and the Marriage thereupon 
had eighteen Years before: And per Lord Chancellor, the Jointure 
Deed is an Evidence, that all the precedent "Treaties and Agreements 
were reſolved into that; but ordered the Defendants to anſwer, and 
ſaved the Benefit of the Plea to the Hearing. 1 Fern. 369. 
10. The Plaintiff having lent J. S. 600 J. on a Mortgage, and 
afterwards diſcovering that the Eſtate was pre-mortgaged to the 
Defendant, got in an old ſatisfied Incumbrance, and brought his 
Bill to compel the Defendant to redeem, or be forecloſed; and it 
was objected, that the Plaintiff, in this Caſe, (as between him and 
the Defendant, who was a Purchaſer,) ought to have proved the 
actual Lending and Payment of the Conſideration- money; and the 
producing the Deed or an Acquittance, was not ſufficient; but the 
Court held it well enough, and that the Producing the Deed or Ac- 
uittance was ſufficient Evidence. Mich. 1692. between the Lord 
Chief Juſtice Holt and Mill, 2 Vern. 279. vide 1 Vern. where, by 
the Maſter of the Rolle, there are four Things favoured in Equity, 


O12, Livery, Attornment, Aſſent to a Legacy, and the new Publica- - 


tion of a Will, and in either of theſe Caſes a ſlender Evidence will 


ſerve the Turn. | 

11, Some Bailiffs, who had ſerved an Execution in Breach of an 
Injunction, find Money hid in the Houſe, and carry it away; and the 
Party, at whoſe Suit the Execution was taken out, was ordered to 


make Satisfaction, who complained of this Order as unjuſt, ſaying, 
that the Parties ſhould be admitted to purge themſelves by Oath, . 


and that the Plaintiff ſhould not be admitted to be Judge of his 
own Damages; but my Lord Chancellor confirmed the Order, and 
ſaid, that a Man who had ſtolen, would not ſtick to forſwear it; 
and that therefore, in Odium ſpoliaroris, the Oath of the Party in- 
jured ſhould be a good Charge on him who did the Wrong. 1 Vern. 
207, 308. &. C. cited. | . 
12. If there be but one Witneſs againſt the Defendant's Anſwer, 
the Plaintiff cannot have a Decree, it being Oath againſt Oath, 
Paſch. 1683. between Alam and Fourdon, 1 Vern. 161. 3 Chan. 


Ca. 123. 8 P. 11 


13. The Defendant denied Notice of the Plaintiff's Title, the Plain- 


tiff proved it by one Witneſs, which, by the Uſage of this Court, is not. 


ſufficient to ground a Decree for the Plaintiff; being Oath againſt Oath; . 


but the Courſe has been to direct a Trial at Law; but in this Caſe 
my Lord Keeper ſaid, he did not ſee. the Difference between doing 


it per Plura and per Pauciora, for to ſend it to Law to be tried, 
where the Jury will certainly find it on the Teſtimony of one Wit- - 


neſs; and then Decreeing it on that Verdict, is the ſame Thing as 
Decreeing on one Witneſs, without trying it at all, and therefore di- 
rected it to be tried; but that the Plaintiff ſhould admit the Defen- 
dant's Anſwer to be read at the Trial, not as Evidence, for that he 
laid it could not be, nor ſhould they admit it to be true; but to be 
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8 ſworn, ſo that the Defendant might have the Benefit of his Qs. 
Law, as in this Court, if it would weigh any Thing with the Jar, 
Paſcb. 1706. between 1bbotſon and Rhodes, vide 2 Vern, 554. KC. 


— 


(C) Where parol oz collateral Evideuce will be 
admitted to explain, confirm, oz contradig 
what appears on the Face of a Deed oz Ui, 


1. HE Earl of Gainsborough made his Will, and thereby ge. 
viſed ſeveral Legacies, and charged his real Eſtate with 
the Payment of them and his Debts, and deviſed his Eſtate, ſo 
charged, to the Defendant, his Nephew, and made the Plaintiff, his 
Wife, Executrix; and the Bill was brought to have the Perſonal 
Eſtate diſcharged from the Debts and Legacies, ſuggeſting, that the 
Creditors threatened to come upon, and exhauſt the Perſonal Eſtate, 
and that it was the Intent of the Teſtator, that ſhe ſhould have the 
Perſonal Eſtate clear to herſelf, and that the Directions for making 

the Will were ſo; but that either by the Miſtake or Contrivance of 
the Perſon who drew the Will, it was not ſo expreſſed; the Defen- 
dant demurs, for that no ſuch Averment could, or ought to be ad- 
mitted againſt the Will in Writing; but by Razw/inſon and Hutchins 
the Demurrer was over- ruled, and they faid, that though ſuch an 
(a) TRePP- Averment could not be (4) admitted where it was to make the 
of Law bas Party a Title, yet where it was only to rebut an Equity, as it is in 
been, to re- this Caſe, it might; and cited the Caſe of Crompton and North, 
Fl Prof 1 Chan. Ca. 196. where Mrs. Crompton deviſed her Lands to 
brought to Sir H. North, to be ſold for Payment of her Debts, which were 
Wb oe, very ſmall, and the Heir would have had the Surplus a Truſt 
Will, or to for him; and the Court was of Opinton, that Sir H. North might 
explain -he be admitted to prove Mrs. Crompron's Intent otherwiſe, and the 
Teſtator, and Caſe of Kingſmill and Ogle, 8 May, 17 Car. 2. and Foſter and 
that nothing Munt, and Pring and Pring, 2 Vern. 99. Afterwards the Cauſe 
— coming on to be heard, on the Proofs it appeared plainly, that my 
is the ex- Lord s Intention was, that ſhe ſhould have the Perſonal Eſtate, clear 
| 1 of the Debts; which was decreed accordingly; and that if it were 
Lord Chey- taken from her by the Creditors, ſhe ſhould come in as a Creditor 
wey's Caſe, on the Real Eſtate; and 27 Feb. this Decree was affirmed in the 
5 G67: bas Houſe of Peers. Between the Counteſs and Earl of Gainsborough, 

dg 2 Vern. 252. C. N | 
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Contrariety vidence 3 I t to 
had ©s the — — of the Tedaror, NE Conn or ane! the Making his Will; cauſe, poſkbly 
thoſe Expreſhons might be uſed by him, on Purpoſe to controul or diſguiſe what he was doing, or to 
the Family quiet, or for other ſecret Metives and Inducements, which cannot after his Death, 
be found out; but this Rule has received « Diſtinction which has greatly prevailed of late, on- 
between Evidence offered to a Court, and Evidence offered to a Jury ; for in the laſt Caſe, no pa- 
rol Evidence is to be admitted, left the Jury might be inveigled by it; but in the firſt it can do ne 
erer who cagnor be bialled or prejudiced by it. Vide 


2. So where J. & deviſed all his Houſhold-Goods, as Woollen, 
Linen, Pewter and Braſs whatſoever, except a Trunk under the 
Chamber: window; and the Queſtion was, whether the parol Proot 
of the Perſon who drew the Will, ſhould be admitted to _ 
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ſords; and my Lord Keeper thought it might, notwithſtand- 

* Statute of Frauds and Perjuries; for it here neither adds to, 
— alters the Will, but only explains which of the Meanings ſhall 
beben; as in Cafe of a Deviſe to Son Jahr, when the Teſtator had 
Two of the ſame Name; l and here the Word (As) may be a Re- 
qriion, or if the following be as particular Inſtances, it may not 
in the Word (whatſoever); and he thought the Words imported, 

to carry all the Houſhold-Goods; and the Maſter of the Rollt being 
| of that Opinion too, the Proof was read. Mijch. 1705. between Pen- 
dleton and Grant, 2 Fern. 517. KC. 
3. J. & having three Daughters, and ſeveral Grandchildren and 
Great Grandchildren, made his Will, and deviſed the Surplus of his 
Eſtate to be equally divided amongſt his three Daughters, and all 
his Grandchildren and Great Grandchildren, that ſhould be living 
within two Years after his Death, and died; and within two Years 
after his Death other Grandchildren were born; the Plaintiffs exa- 
mined Witneſſes, to prove F. Ks Intent, that none born after his 
Death ſhould take; and the Queſtion was, whether they could be 
admitted to read this Proof; and my Lord Keeper was of Opinion, 
that ſuch Proof might be admitted; ſo the Witneſſes were read, but 
their Depoſitions were only, that J. & ſaid fo or ſo, or to that Eſſect, 
which my Lord ſaid, ſignified nothing, for that makes the Witneſs 
the Judge; and he ought to ſet down the very Words, for the Court 
to judge of; but without this Proof, my Lord held, that the Words 
in the Will (within two Years after my Death) were to be taken re- 
ſtrictively, and extended to none born after; and decreed according- 
ly, which Decree was affirmed in the Houſe of Lords. Trim. 1700. 
between Dayrell and Moleſworth, 2 Fern. 378. S. & reported on 
another Point. 75 | poop Ba _ 
4. The Teſtator made his Will, and his Brother Executor, and 
deviſed to him his Real Eſtate, and thereby willed, that his Execu- 
tor, out of his Rents in Arrear, and other his Perſonal Eſtate, - and 
out of Half a Year's Rents and Profits of his Real Eſtate, after his 
Death, ſhould pay his Debts and Legacies therein after-mentioned, 
and amongſt other Legacies, deviſed 40 L per Ann. to the Plaintiff, 
his Wife's Nephew, to maintain him at Cambridge, to be paid by his 
Brother and Executor; the Brother alledging, that he had fully ad- 
miniſtred the Perſonal Eſtate, and alſo the Half-Year's Profits of the 
Real, which incurr'd after the Teſtator's Death, refuſed to pay the 
40 J. per Ann. and tho''it was admitted, that the Will had only made 
the Half-Year's Rents and Profits of the Real Eſtate liable; yet 
upon the Evidence of one J. N. who ſwore that the Brother pro- 
miſed the Teſtator, that he would pay the Plaintiff the Annuity; 
it was decreed for him by the Maſter of the Rolle, and confirmed 


2 Vern. 506. 63-22 | | 
5. 4. deviſed to B. Lands of 60 J. per Amum Value, paying 100/. 
which he owed J. S. and 100 J. more, which he by Bond owed 
J. N. and after ſome ſmall Legacies, deviſed the Reſt of his Perſo- 
nal Eſtate to the Plaintiffs his Nieces; it happened that the 100 J, by 
Bond, was not due to J. N. but to &. H. and therefore the Deviſes 
of Lands refuſed to pay it, inſiſting it ſhould be paid out of the 
Perſonal Eſtate ; but the Perſon who drew the Will baving ſwore 
| that 


by my Lord Keeper. Trin. 1705. between Oldham and Litchford, 
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that the Teſtator intended the Debt due to S. H. the Maſter of tr 
Rolls decreed the Deviſee of the Lands liable; which Decree ay 
affirmed by my Lord Chancellor, who ſaid, he ſaw no Hurt in % 
mitting collateral Proof to make certain the Perſon, or the Thing 
deſcribed. Mich. 1707. between Hodgson and Hodgson, 2 Very, 593, 
6. A. deviſed to his Wife ſome particular Legacies, and made her 
Executrix, but made no Diſpoſition of the Surplus of his Perſonal 
Eſtate; and the Court admitted parol Proof, to ſhew that the Ie. 
ſtator intended her the Surplus, being to ouſt an Implication or Rule 
in Equity; and on the Evidence decreed for the Wife, 2 Very 
648, 736. S. P. Parol Proof admitted, to ſhew that a Legacy 
greater than a Debt due to the Legatee, was not in Satisfaction of 
the Debt. 2 Yern. 593, 594- 
7. If A. purchaſes in the Name of B. A. may be admitted to proye 
that he paid the Purchaſe-money, and ſo make it a reſulting Truſt, c 
Truſt by Implication of Law for himſelf. 1 Fern. 366. | 
8. An Entry in the Steward's Book, and a parol Proof by the 
Foreman of the Jury, admitted as good Evidence, that a Feme Co- 
vert ſurrendered her whole Eſtate, although the Surrender upon the 
Roll, and the Admiſſion thereon, was but of a Moiety. Paſch, 1706, 
between FJ] and Migget, 2 Vern. 547. 05 


O) Of examining Witneſſes, exhibiting Jn- 
terrogatoztes, Publiſhing and Suppreſſi 
their Depoſitions. af 


1. A Maſter examined one Witneſs three Times to a Matter of 
_ Account, and the Depoſitions were ſuppreſſed. 2 Chan. 
79. 

2. If an Interrogatory is leading, that is ſufficient to ſuppreſs the 
Depoſition. 2 Fern. 472. | | 

3. Interrogatories, and the Depoſitions of a Witneſs taken on them, 
had been ſuppreſſed, for that the Int ies were leading, and 
then Publication paſſed; and the Court was moved, that a new Set 
of Interrogatories might be drawn, and ſettled by the Maſter, for 
the Examination of this Witneſs, whoſe Evidence was very ma- 
terial, and yet muſt be wholly loſt, unleſs the Court would in- 
dulge them this Way; and though the Practice was admitted to be 
always againſt it; and it was urged to be of dangerous Conſe- 
quence ; yet one Precedent being produced to this Purpoſe, and the 
Interrogatories which had been ſuppreſſed being ſuch as might be 
drawn by many other Counſel, without an Apprehenſion of their be- 
ing leading; the Court, to let in the Party to the Benefit of his Wit- 
neſs's Teſtimony, ordered Interrogatories to be put in and ſettled by 
a Maſter, for his Examination over again. Trin. 1718. between 
Spence and Allen. 


4. Though the Rule be, that after Publication, no new Witneſs 
can be examined, nor a Witneſs before examined re-examined; yet 


on ſpecial Circumſtances ſet forth by Motion and Affidavit, the Rule 
may be diſpenſed with. 1 Chan. Ca. 228. 2 Chan. Ca. 75. 1 Chan. 
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Upon a Motion for Leave to examine aſter Publication upon 


the uſual Oath of not having ſeen the Depoſitions, the Lord 
declared, that in ſuch a Caſe, the other ſide ſhould be at 
Liberty to examine at large, as well as croſs examine the Witneſſes, 
produced by the Party that made the Motion, (which was all he 
mieht do formerly) and his Reaſon was, that a Crafty Sollicitor may 
lie on the Lurch, and examine nothing till after Publication is paſt; 
and the other Party may think himſelf ſecure, and ſo not examine to 
thoſe Points, which he could otherwiſe have proved, in regard he finds 
his Adverſary has not examined to thoſe Matters: And when once 
Publication is paſt, and the Party that examined has ſeen his own 
Depoſitions, then the Side that lay ſtill having tied up his Adverſary, 
ſo that he can only croſs examine the other's Witneſles, applies for 
on Order upon the uiual Affidavit to inlarge Publication ; and when 
he has got that Order, then he comes in with a whole Cloud of Wit- 
neſſes: And tho it may be thought hard, that any one ſhould have 
Liberty to examine after he has ſeen the Depoſitions, yet his Lord- 
ſhip thonght it a reaſonable Pevalty on ſuch as would not examine 
in Time, or that ſhould lit on the Catch, to take Advantage of the 
other Party, and ordered the Regiſter to take Notice of it as a fixt 
Rule for the Future. Mich. 1684. 1 Fern. 253. 

6. If Interrogatories are exhibited in the Examiner's Office, and 
Witneſſes examined thereon, either Party may without Application 
to the Court, or Order for that Purpoſe, exhibit one or more Inter- 

atories, or a new Set of Interrogatories for further Examination 
of the ſame, or other Witneſſes : But when a Commiſſion is taken 
out, there no new Interrogatories, or Set of Interrogatories can be 
exhibited without Motion and Order of the Court; and the Reaſon 
of the Difference is, becauſe the Examiner is an Officer of Credit, 
and ſworn, and therefore preſumed to be impartial, and that he will 
not diſcloſe the Depoſitions; whereas Commiſſioners are private Per- 
ſons, and therefore without Leave of the Court, no new Interroga- 
tories can be added before them; agreed by the Court and Bar. Paſch. 
1744. between Andrews and Brozvn. | | 


making 


Keeper 


) Of examining Witneſſes de bene eſſe, and 
eſtabliſhing their Teſtimony in Perpetuam rei 


Memoriam. 


1. A Cauſe having been heard, and referred to an Account, the 
Plaintift afterwards moved to examine two of the Defen- 
dants de bene eſſe, which was ordered, unleſs Cauſe was ſhewn; and the 


Defendant's Counſel in ſhewing Cauſe took this Difference; 22. that (a) After a 
altho' it was in (4a) Order of Courſe to examine a Defendant de bene _ rf 


eſe, ſaving juſt Exceptions; yet when the Cauſe was open, and it the Court _ 

will, on Affi- 
davit, that any of the Witneſſes are aged or infirm, ſiek, or going beyond Sea, ſo that the Party is in 
Danger of loſing their Teſtimon y, order them to be examined de bene eſſe, which will make their De- 
poſitions yalid in that Cauſe only, and againſt thoſe who are Parties to it; but if it appear, that the 
might afterwards have been examined in Chief, regularly, ſueh Depoſitions ſhall not be made uſe of. 
To eſtabliſh Teſtimony in Perpetuam rei Memoriam, a Bill muſt be filed againſt all thoſe concerned in 
Intereſt, ſetting forth the Title, and that the Party is in Danger of lofing the Benefit of the Teſtimony 
of ſeyeral Witneſſes by their Age, Sickneſs, Sc. and the Depoſitions taken in ſuch a Caſe, will not 
only bind the Parties in that and all other Suits, but likewiſe all thoſe claiming by or from them. 
Vid. Stiles Prack. Rep. 587, 


Ooo appeared 


234 Evidence, Witneſſes, and Proof. 


a d that the Defendants were Parties intereſted, it was 
— it as Cauſe againſt ſuch an Order before the Witneſſes ye” 
examined ; which Difference was allowed of ; but it appearing in thi 
Caſe, that the Defendants had given Releaſes of their Right, the 
Cauſe was diſallowed. Paſch. 1687. between Glocer and Faubyy 
1 Fern. 452. | | 
2. The Plaintiff examined his Witneſſes de bene eſſe, in Mich, Va. 
cation, and in Hill. Term following, the Defendant put in his ay. 
| (wer; and five Weeks afterwards, before any Replication filed or 
Examination in Chief, the Witneſſes died; and it was moved, that 
this Depoſition might be read; and it was likewiſe prayed, that it 
(% Whether might be made uſe of at Law (altho' by the ſtrict Rules of the (3) 
ſuch Evi Common Law, no Depoſitions of Witneſſes taken de bene eſſe, or 
dence ought before Iſſue joined can be read or given in Evidence) and that 
to be admit- at the 
ted at Law. Defendant migt t be ordered not to oppoſe the Reading of it at the 
2 Erze, Trial there; which my Lord Keeper held reaſonable; for that 
Herd py => " otherwiſe an Examination de bene eſſe would be to no Purpoſe, 
Reps 335 3 Vern. 331. 
Hob. 112. 
Godb. 336. 


3. If one makes a Will, and afterwards becomes a Lunatick, a 
Bill will not lie to perpetuate the Teſtimony of the Witneſles to it 
in the Lunatick's Lite-time. 1 Fern. 105. | 

4. If there are two Perſons, and each of them pretends to be the 
Purchaſer of a Reverſion after an Eſtate for Life, and one of them 
exhibits his Bill to try his Title, and to er the Teſtimony ol 
his Witneſſes; ſuch Bill will be diſmiſſed, not being proper in the 
Life- time of Tenant for Life. 2 Fern. 159. 

5. A Bill was exhibited to examine Witneſſes in Perpetuam rei 
memoriam, to prove a Modus Decimandi; the Defendant demurred, 
for that the Bill was to eſtabliſh a Cuſtom againſt the Church, and 
in Prejudice of Tithes, which are due Communi Jure; and ſeveral 
Precedents were cited, where Bills to have a Modus decreed, were 
upon a Demurrer diſmifled ; but this Bill being only to preſerve 
Teſtimony, the Lord Keeper thought it reaſonable the Defendgt 
ſhould Anſwer, and over-ruled the Demurrer. 1 Fern. 185. Vid. 
1 Fern. 308, 441. 

6. But where a Bill was exhibited to prove a Will, and to perpe- 
tuate the Teſtimony of the Witneſles, the Defendant pleaded himſelf a 

Purchaſer without Notice of any ſuch Will; and inſiſted, that unleſs 
there had been a Verdict in Affirmance of ſuch Will, nothing hin- 
dring the Plaintiff, but that if he had a Title, he might recover at 
Law) the Plaintiff ought not to be admitted to examine the Wit- 
neſſes, thereby to hang a Cloud over a Purchaſer's Eſtate ; and 
upon Debate the Court allowed the Plea. Hill. 1685. between 
Bechinal and Arnold. 1 Fern. 354. - 


4 CAT XIII. 


4 " 1 4 
—_— COS "POO one — — F ö Z... —¹ mm OE oo ö] ˙'. * — Ee GPA Des tu 


— — — 2 — cou 


237 


CA HF. ẽ 


Exetutoꝛs and Admi- 
niſtratoꝛs. 


(A) Executoꝛs, in what Cafes moze oꝛ leſs favoured in 
a Court of Equity, than elſewhere, 

(B) Chat ſhall be Aſſets, 

(C) When upon the Death of one of the Executoꝛs, the 
Surplus of the Perſonal Eſtate, after Debts and Lega, 
cies paid, ſhall ſurvive to the other, | 

D) Where the Surplus of the Perſonal Eſtate belongs 
to the Executoz, oꝛ he is to be a Truſtee foz the next of 
kin to the Teſtatoꝛ. | 
(E) Of Remedies by one Executo2 againſt another, 
and how far the one ſhall be anſwerable foz the other. 

(F) Of Adminiſtration, to whom to be granted, who 
are intitled to a Diſtribution, and in what Pꝛopoꝛtion, 
and here of bainging into Hotch⸗pot. 


— 


(A) Executoꝛs, in what Caſes moze oz leſs fa- 
voured in a Court of Equity, than elſewhere, 


8 By Will gave the three Children of B. (the Eldeſt of 
VJ. whom was not ten Years old) 200 l. B. the Father, ſued 
the Executor in the Confiſlory Court for theſe Legacies, 

who brought his Bill, offering to pay them, provided he might be 
indemnified; to which the Father demurred, becauſe the Matter 
was properly cognifable in the Confiſtory Gurt; but the Demurrer 
was over-ruled ; my Lord Chancellor declaring, that the Matter was 
proper here, and that'if the Matter had proceeded to a Sentence in 
the Eccleſiaſtical Court, it would be proper to come here for the 
Executor's Indemnity; and that here Legatees were to give Secutity 
to retund, but not there; and this Court will ſee the Money put 
| out 
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| Pleadings; and every Executor ought to be careful in the firſt Place 


* 


out for the Benefit of the Children. Hill. 168 1. between hre li and 
Waldron, 1 Fern. 26. 

2. If the Spiritual Court go about to compel an Executor to pa 
a Legacy without Security to refund, a Prohibition ſhall go. Pur! | 
93. per Lord Chancellor. ; 

3. The Plaintiff being Executor, and his Teſtator greatly indebied 
and being deſirous to be rid of the Aﬀets, as far as they would 90 
and that his Payments might not be afterwards queſtioned, brought 
a Bill againſt all the Teſtator's Creditors, to the Intent they might, if 
they would, conteſt each other's Debts, and diſpute who ought to he 
preferred in Payment: The Defendant being a Creditor demur— 
red, for that the Bill contained Multiplicity of Matter, wherein he 
was not concerned; but the Court over-ruled the Demurrer, ang 
held it a proper Bill, and a ſafe Way for the Executor to take. 
2 Vern. 37. 

4. A Widow poſſeſſed herſelf of her Husband's Perſonal Eſtate 
and paid ſeveral of his Debts, and after his Executor got the Eſtate 
out of her Hands; and upon a Bill preferred by her, it was decreeg 
by Conſent of Counſel, that ſhe ſhould be allowed for all Payments 
made, which were incumbent on the Executor to pay, according to 
the Courſe of Law; but as to Payments made out of Order and Rule, 
which the Law left the Executor liable to, ſhe ſhould not be allow- 
ed, if they were to the Prejudice of the Executor. 15 Car. 2. be- 
tween Ayre and Ayre. 1 Chan. Cu. 33. | | 

5. If a Widow poſſeſſes herſelf of the Perſonal Eſtate as Execu- 
trix under a revoked Will, and pays Debts and Legacies, but has no 
Notice of the Revocation, ſhe ſhall be allowed thoſe Payments in 
Equity. Vid. 1 Chan. Ca. 126. | 

6. But where an Adminiſtrator poſſeſſed himſelf of the Inteſtate's 
Goods, and deviſed Legacies and died, and his Executor without 
Compulſion, and pending a Suit in Right of the Inteſtate, to reco- 
ver the Goods, paid the Legacies; and the Court would not relieve 
him, becauſe the Payment was voluntary, and with Notice, that the 
Right to the Inteſtate's Goods was controverted. 31 Car. 2. between 
Hodges and Waddington, 2 Chan. Ca. . 

7. If an Adminiſtrator exhibits a Bill for a Diſcovery of the Perſo- 
nal Eſtate of the Inteſtate, and the Defendant pleads, that the Party 
made a Will, and that it is now litigated in the Spiritual Court ; yet 
Equity will decree a Diſcovery. Mich. 1682. between Mrigbt and 
Blicke. 1 Vern. 106. 33:3 33 $1 

8. If three ſeveral Actions at one Time are brought againſt an 
Executor, and he to each Action pleads riens entre maines ultra 100 |, 
and ſo upon each Action there is Judgment for 100/. and therefore 
prays an Inj unction; yet per Lord Keeper, he can have no Relief; 
for in Caſes proper for Law, a Man muſt defend himſelf by legal 


to cover his Aſſets with a Judgment. 1 Fern. 119. | 

9. So where an Adminiſtrator exhibited a Bill to be relieved after 
a ſpecial plene adminiſiravit pleaded; and a Verdict and Judgment 
thereon upon Pretence, that the Attorney at Law, without Direction 
pleaded, that the Defendant had not Notice of the Original, until 
the 12th of March, and had then fully adminiſtred ; and Iſſue taken, 
that the Defendant had Notice before the 12th, ois. the 6th of 


March ; whereas in Truth he had fully adminiſtred before the 6.h of 
| 4 March, 


4 
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— 


* 


5 
>. 


—— — 
* 4 
* 


1 


never tried at Law; yet the Bill was diſmiſſed at the Rolls, and the 
Diſmiſſion affirmed upon an Appeal to the Lord Keeper. Micb. 1695. 
between Stephenſon and Wilſon, 2 Fern. 325. 

10. But where an Executor exhibited a Bill, to be relieved 
inſt a Judgment obtained againſt him, and ſurmiſed, that he 
gave Directions to his Attorney to plead ſpecially, that he had 
not Aſſets ultra what would ſatisfy Debts of a higher Nature; 
but that the Attorney pleaded generally Plenement Adminiſt. 
and on the Iſſue, a Letter which he had been perſuaded to write 
by the Importunity of the Defendant's Friends, giving an Ac- 
count of the Teſtator's Eſtate, and in which was an Acknowledg- 
ment of 300 J. due to the Teſtator on a Mortgage, was given in 
Evidence, and held ſufficient. by the Court and Jury to charge 
him; but he proving that this Mortgage was worth nothing, there 
being three Precedent Mortgages on the ſame Eſtate; and that he 
had not Notice of it at the Writing of the Letter; the Court re- 


1 In Debt againſt an Executor for 700 /. the Executor pleaded 


ne emques* Executor, and on proving at the Trial, that a Chimney- 
back, or ſome other ſlight Thing came to the Defendant's Han 
the Plaintiff had a Verdict; but Equity relieved againſt it, cited by 
Hutchins Lord Commiſſioner, to be adjudged in Lord Zacon's Time. 
2 Vern. 147. kgs: 
ph 80 m another Caſe upon the like Plea of ne Ungues Executor, 
the Plaintiff proved the Defendant took Money for a Pot of Ale, 
fold by the Teſtator in his Life-time ; and Equity relieved; between 
yer and Goodhand, 2 Fern. 148. cited by Hutchins Lord Com- 
miſſioner, to be adjudged by Lord Nottingham. | . 
13. The Executor of an Executor be liable in Equity for 
any Waſte or Wrong done by his Executor; altho at Law it is con- 
ſidered as a Perſonal Tort, which dies with the Executor. 2 Chan. 
Ca. 217. per Lord Chancellor. = 
14. An Executor of an Executor is not liable at Law, but there 
may be Remedy had againſt him in Equity. 2 Mad. 293. the Exe- 
cutor of an Executor, who commits a Devaftavit, liable in Equity, 
1 Chan. Ca. 303. [50 
15. If 4. deviſes Legacies and makes B. and C. Executors, and 
Z. makes C. and D. his Executors, and dies; and they bollel them- 
ſelves of the Eſtate of .4. they may be both charged in Equity; 
for tho in Point of Law, the Executorſhip ſurvived to G and D. 
is not privy, yet the Eſtate of 4. in whoſe Hands ſoever, ought to 
be liable. Trin. 15 Car. 2. between Nicholſon and Sherman, 1 Chan. 
Ca. 57. reſolved upon Demurrer. Vid. 2 Vern. 75. that a Credi- 
tor may follow the Teſtators Eſtate into whoſe Hands ſoever it 
comes, notwithſtanding any Aſſignment of it by the Executor. 
16. If A. makes B. Executor, and after Debts and Legacies paid, 
deviſes refiduum bonorum to C. if B. put not in all the Goods into 
his Inventory, or under- values thoſe he puts in; C before the Debts 
are paid, may ſue B. in —_ to enforce him to ſhew the very 
s I 


_ of the Goods. Paſch. 1 Car. 1. Palm. 402. per Dodd and 


Ppp 17. A 


Mareh, and before the Original purchaſed, ſo that the Right was 


lieved him. Trin. 1690. between Rubinſon and Bell, 2 Fern. 146, 
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17. A Bill may be exhibited in Equity to dilcover Aſlets. 2 (Chan 
Rep. 37. againſt an Executor, and he thereupon decreed to * 
Debts and Legacies. 2 Chan. Ca. 200. muſt charge that Goods — 
to his Hands. 1 Chan. Cu. 226. but not till he is ſued at Law. Hard 
115. | 

13. was bound to B. in a Bond of 1004. and B. made his Will 
and C. Executor thereof; and after declared his farther Will that 4 
ſhould have the Bond, and died; C. proved the Will, but omitted this 
Codicil; and to compel him to prove it, A. ſued C. before the, G. 
Pending which the Bond was ſued at Law; A. having filed his Bil 
for Relief, it was reſolved that there ſhould be no Relief for the 
Legacy before the Codicil proved, and that then he ſhould be reliey. 
ed againſt the Bond by reaſon of the Legacy; but the Court ſupport. 
ed the Injunction till, Gc. Paſeh. 1657. between Took and Fitz. 
Fobn. Hard. 96. 2 | | 

19. A Bill was exhibited, ſuggeſting that the Defendant had ſet 
up a Will pretended to be made by one, who died in the | 
Sickneſs in London; and that the Defendant pretending to be Fx. 
ecutor of it, endeavoured, being Inſolvent, to get in the Debts due 


to the Teſtator; whereas the Will was unduly obtained, and now 


litigated in the Spiritual Court; and the Court on Motion ordered, 
that the Debtors to the Deceaſed's Eſtate ſhould forbear to pay any 
Money, till the Matter ſettled in the Spiritual Court; although i 
was urged, that the Objection of Inſolvency might be made to ey 
Executor. Paſch. 18 Car. 2. between Smallpiece and 72 
1 Chan. Ca. 75. t d | e 
20. Equity will oblige an Executor to pay Arrears of Rent, tho 
the Perſon of the Teſtator was not liable at Law. 1 Chan. Ca. 121. 
21. The Defendant's Teſtator gave the Plaintiff 1000 14. to be paid 
at the Age of Twenty-one Years; the Bill; ſuggeſted, that the De- 
fendant waſted the Eſtate, and therefore the Plaintiff prayed he 
might have his Security to pay. this Legacy when due; which was 
decreed accordingly by the Maſter of the Rolls. Hill. 20 C 21 
Car. 2. 1 Chan. Ca. 121, | 3 

22. So where the Teſtator deviſed a Legacy to his Child an In- 
fant, payable at the Age of Twenty-three, and made his Wife Ex- 
ecutrix and Reſiduary Legatee, and ſhe married a ſecond Husband 
and died; and he took out Adminiſtration Je bonis non, with Will 
annexed; (his Wife being Reſiduary Legatee) and upon a Suggeſtion 
of Inſolvency, the Court deerced him to give Security to pay the 
Legacy when it ſhould become payable. Mich. 1691. between Rons 
and Noble, 2 Vern. 249. | 

23. If àn Executor or Adminiſtrator receives in Money, which 
was ſecured to the Teſtator, and he lends it out again, and re- 
ceives Intereſt for it, yet he ſhall not be accountable for the lu- 
tereſt; for he lends it out at his own Peril; and there is no Diffe- 
rence when the Debtor voluntary pays in the Debt, and when he is 
compelled to it: Decreed Hill. 31 Car. 2. between Groveſnor and 
Cartwright, 2 Chan. Ca. 21. 2 Vern. 197. &. C. cited, and ſaid to 
have been adjudged otherwiſe by my Lord Chancellor, but reverſed 
in the Houſe of Lords. 2 Chan. Ca. 35. & P. deereed. Vide. 1 Vern. 
197, cont, and there held by my Lord Chancellor to be reaſonable, 
that Executors in all Caſes ſhould anſwer Intereſt, if they had uſed 
the Money in Trade, or received any Intereſt for it; and that the 

& 3-5 E Objection 
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Executors and Atminiftrators. 


Objection of the Executors, being anſwerable for the Money, if it 


ſhould miſcarry or de loſt, was of little Force now, becauſe a Man 
may inſure his Money for ove per Cent. and therefore decreed the 
Extcitor liable, unleſs he made Oath that he kept the Money by 
him. 2 Chan. Ca. 152. S. C. that an Executor or Truſtee, tho not 
impowered or directed to place out Money at Intereſt, yet if he 
makes Intereſt, he ſhall be accountable for it: Decreed 2 Fern. 
* In this Caſe a Difference was taken by my Lord Chancel- 
lor; that if an Executor or Truſtee of Money places it out in the 
Funds, or on other Security, whereby he gains conſiderably, that he 
ſhall have the whole Benefit thereof to himſelf, in reſpect of the 
Hazard he run of being a Conſiderable Loſer thereby, which he muſt 
have born: But if ſuch Executor or Truſtee were an inſolvent Perſon 
at the Time of placing out ſuch Truſt Money, there the Cſtui que Tut 
ſhall have the whole Benefit gained thereby, as he only would have born 
the Loſs thereof, if any had happened; the Truſtee or Executor, by 
reaſon of his Inſolvency being incapable thereof, and conſequently 
7 — 2 Hazard at all. Mich. 1718. between Bromficls and 
Wytheriey. 3 | 

25. 4. made his Will, and gave ſeveral. Legacies; and made B. 
his Kinfman Executor and Reſiduary Legatee; great Part of his 

Eftate conſiſted in Eaſt-India Stoch, and 12 dy his Will directed His 
Executor to turn his Eſtate into Money, as ſoon as conveniently 
might be; Eaſt- India Stock bore then a good Price, and ſeveral of 
the Legatees called for their Legacies; and the Executor taking the 
Eftate to be ſufficient to pay all, gave them Bonds for their Lega- 
cies, but kept the Stock ſo long, till it fell {6 low, that He had not 
Aſſets to pay the Legacies; and the Executor brought his Bill to 
have thoſe, to whom he had given Bonds for their Legactes, abate ; 
and that thoſe that where unpaid, might take their Legacies in Prô- 
portion, at the Rate the Stock was then at, but my Lord b 
would not give him any Relief againſt thoſe that had Bonds; and as 
to the others; he was to anſwer for the Stock at the Value it was of 
at the End of the Year, after the Teſtators Death. Hill. 1702. 
Keyling's Caſe. Ea | 8 

26. An Executor loſt a Bond due to the Teſtator, Which was 
urged, in behalf of a Bond- Creditor, he ſhould ſtand charged with, 
and make good the Debt to the Teſtator's Eſtate; and for the Ex- 
ecutor it being infiſted, that a Bond is not Aſſets at Law, but 4 Cre- 


ditor muſt expect until the Money due upon it be recovered; nor is 


the Loſs of a Bond a Deraſtatit at Law, and it would be hard to 
make the Executor anſwer it out of his own Eſtate, in cafe the 
Obligor was infolvent (as in this Caſe he was) eſpecially in Equity; 
and the rather, for that the Loſing of the Bond did not loſe the 
Debt, but might be recovered in Equity; and the Executor had al- 
ready brought a Bill againſt the Obligor for that Purpoſe ; ard the 
Court inclined to charge the Defendant with the Debt, but for 
the Preſent only directed, that the Executor ſhould proſecute the 
Suit brought by him againſt the Obligor, with Effect, in order to 
recover the Money due on the Bond that was loſt, and reſpited the 
Jvugment obtained by the Bond -Creditor in the mean Time, 2 Fern. 
299. 
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per Curiam. 


27. If an Adminiſtrator brings Trover for Goods, and recover. 
and takes Part in Hand, and accepts a Covenant for Satisfaction c! 
the Reſidue, and the Debtor afterwards fails, this is a Devaſtari 
in the Executor, between Norden and Lever, cited by my Lord 
Chancellor, to be adjudged in B. R. and affirmed on a Writ o Error 
in the Houſe of Lords. 1 Fern. 474. | | 

28. An Heir at Law being ſued, paid a Bond-Debt of his Ance. 
ſtor s, in which he was bound, and afterwards brought his Bill againſ 
the Executor, to be reimburſed out of the Perſonal Aſſets; the Ex. 
ecutor delivered up a Bond of the Teſtator's, and took another Bond 
from the Obligor, in which 7. & was bound as Surety with hin. 
tho' it was admitted, that at Law, this did charge the Executor 2 
Converſion, and Receipt of ſo much of the Teſtator's Eſtate; yet a; 
the Security was intended to be bettered by it, and as the Heir at 
Law was Plaintiff, the Court decreed, that the Executor ſhould 
not be chargeable, but that he ſhould aſſign a Security to the Heir, 
1 Chan. Ca. 74. 

29. A. purchaſed a Leaſehold Eſtate of an Executor, who had 
waſted a great Part of the Aſſets, having Notice, that there was 3 
Bond-Creditor of the Teſtator's, whoſe Debt was 100 J. unſatigfed, 
and out of the Purchaſe-Money he had an Allowance of a Debt 
of 200 J. due to him from the Teſtator, and a Debt of 550 J. due 
to him from the E or himſelf; the Remainder being 150/. 
he paid the Executoy, on a Bill 1 by the Bond-Creditor, to 
have Satisfaction for his Debts out of the Leaſehold Eſtate, being 
Part of the Teſtators Aſſets; tho for the Defendant it was inſiſted, 
that an Executor may ſell, and with the Money, when he has it 
pay his own Debts: And for the ſame Reaſon he may, upon Sale, 

iſcount and allow the Purchaſer the Debt he owes him; and the n. 
ther in this Caſe, becauſe he paid 150/. in Money, with which the 
Executor might have paid the Plaintiff's Debt; yet it was decreed 
by the Maſter of the Rolls, and confirmed by my Lord Chancelliy 
for the Plaintiff; ſaying that the Defendant was a Party, and con- 
ſenting to, and contriving a Devaſtavir, Mich. 1708. between 
Crane and Drake, 2 Vern. 616. 

30. After a Suit commenced in Equity, an Executor ſhall not 
be allowed any Voluntary Payments. Hill. 168 5. between Bright 
and Woodward, 1 Vern. 369. per Curiam. 2 Chan. Ca. 201. K. P. 


31. So where an Executor confeſſed a Judgment, pending a Bill in 
Equity, and the Court held that it ſhould not be allowed 
an Account of Aſſets. Paſch. 1687. between Surrey and 75 
2 Vern. 457. 2 Vern. 62. S. P. per Curiam; but if he is ſued at 
Law by one Bond-Creditor, pending a Suit againſt him in Equity by 
another, he may confeſs Judgment to the Bond- Creditor, who ſues 
him at Law. 2 Fern. 299, 300. 
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(3) What ſhall be () Allets. 2 
| | Creditor, and 


' 4 Purchaſed Lands in his own Name, and took an Aſſignment 

; A. of a Mortgage 'Term for Years in the Name of two Truſtees, 

and died, leaving his Wife Executrix; and the Plaintiff, his Heir at 

Law, brought a Bill to have the Term aſſigned to him, for that 

it was to attend the Inheritance; which was decreed accordingly; 

altho it was inſiſted upon, in Behalf of the Executrix, that it was a 

Term in Groſs; and that there being no Mention in the Aſſignment 

that it ſhould attend the Inheritance, it ſhould be Aſſets, and en- 

ioyed as a Chattel. Hill. 1680. between Tiffm and Tiſin, 2 Vern. 

1. 2. but O; if there was any Want of Aſſets. 

, For where a Man took an Aſſignment of a Term in a Truſtee's 
Name, and the Inheritance in his own Name; it was held, that 
tho by Conſtruction in Equity, the Term is attendant upon the In- 
heritance; yet it ſhall be Aſſets for Payment of Debts, as well as 
a Term in a Man's own Name is Afets at Law; but with this 
Difference, that the Heir ſhall have the Benefit of the Surplus of the 
Truſt of a Term, and not the Executor after Debts paid; but if a 

Term be expreſly declared by Deed to be Attendant on the Inheri- 
tance, then ſuch a Term ſhall not be made Aſſets in Equity; but the 
Reporter ſays, this Point was not directly in the Caſe, but came in by 
way of Argument only. Mich. 1683. between Chapman and Bond. 
1 Vern. 188, 189. vid. 1 Vern. 104. that ſuch a Term ſhall be 
Aſſets to pay Debts, tho' not ſubje& to the Cuſtom of London. 2 Chan. 
Ca. 152. K. P. per Curiam, and a Note added by the Reporter, that 
it was contrary to former Reſolutions. 

3. But where H. ſeiſed in Fee, in Conſideration of a Marriage-Por- 
tion, demiſed certain Lands for ninety-nine Years to B. and C. under 
the Rent of a Pepper-Corn, upon Truſt, that they ſhould redemiſe 
them in the following Manner, 972. to A. for ninety-nine Tears and 
eleven Months, if he ſhould live ſo long, reſerving the Rent of a 
Pepper-Corn only during the Life of A. and after his Deceaſe, a 
Rent of 1 500 J. per Ann. during the Life of his Wife, as a Jointure 
for her; and after her Death, a Pepper-Corn for the Reſidue of the 

Term; B. and C. redemiſed accordingly. 4. died indebted ooo. 
by Bond-Debts, and 18000 J. by Simple Contract, and left not above 
60001, Perſonal Eſtate ; on a Bill brought by the Creditors, to have this 
Term made Aſſets, it was held by three Judges, the Maſter of the 
Rolls, and my Lord Chancellor, that this Term being raiſed for a 
particular Purpoſe, could not be liable to any other Debts than 
the Inheritance was; and decreed accordingly. Paſch. 1688. be- 
tween Baden & af and the Counteſs Dowager of Pembroke. 

2 Vern. 52, 53. | 

4. By the Statute of Frauds and Perjuries, the Truſt of an Inheri- 
tance is made (6) Aſſets at Law, but the Truſt of a Term is not; (4) Whar © 
and by a Clauſe in the Statute, when Judgment is obtained againſt Wall be Le- 
the Teſtator, the Sheriff may take the Truſt Eſtate into Execution. Equal 

A 


2 Vern. 248, 8 in 
the Order in 


which Debrs ſhall be paid, Title Crediter and Debtor, Letter (B) 
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5. If A. purchaſes a Walk in a Chaſe, and takes the Patent to hin. 
ſelf and his Wife, and J. S. during their Lives, and the Life of the 
Survivor, and the Husband dies indebted, yet the Wife ſhall have the 
Benefit of the Patent during her Life, tho' A. had not left Aﬀer; to 
pay his Debts; but after her Death, J. S. muſt be a Truſtee for the 
Executor: Decreed. 2 Yern. 67. 
6. J. S. on the Sale of Lands, takes a Bond from the Purchaſer 
to pay any Sum or Sums of -#2 | not exceeding 500/. as he 
ſhould by Will appoint; and J. &. Ay diſtributes it, and 
points Payment of it to ſeveral of his Relations; the Bill was 
brought by the Creditors of J. S. for Satisfaction out of Aſſeis 
and (inter alia) to have the 500 J. applied towards Payment of their 
Debts; and the Court held, that J. S. having Power to diſpoſe of the 
500/. it muſt be looked upon as Part of his Eſtate; and deereed it 
to be Aſſets, liable to the Plaintiff's Debts. Trin. 1694. between 
Thompſon and Towne, 2 Pern. 319. | 
7. So where A. by Marriage Lettlewent, having a Power to charge 
an Eſtate with any Sum not exceeding 3000 J. for ſuch Purpoſes as 
he thought fit, by Deed appointed the 3000 J. as a Collateral Secu- 
rity for quiet Enjoyment of an Eſtate he had ſold; and if no In- 
cumbrance did appear, the Appointment was to be void, and by 
Will deviſed the 3000 J. to his Daughter; and upon a Bill brought by 
the Creditors of A. the 3000/. was deereed to be applied to the Pay- | 
ment of his Debts. 2 Fern. 465. 
8. If J. ſeiſed of a Leaſehold Eſtate to him and his Heirs for three 
Lives, ſettles it on his Daughter and her Husband for their Live, 
Remainder to the Uſe of his own Executors and Adminiſtrators; and 
the Dangliter and her Husband die, and A. dies indebted by Simple 
Contract, having deviſed this Eſtate to his Wife, the Uſe of this 
Eſtate being limited to the Executors and Adminiſtrators of A. makes 
it Perſonal Eſtate in A. and being Perſonal Eſtate, A. cannot deviſe 
it exempt from his Debts, though due but by Simple Contract: De- 
creed. 2 Fern. 719. Vid. 1 Pern. 234. 


(C) Where upon the Death of one of the ex⸗ 
etutoꝛs, the Surplus of the Perſonal Eſtate, 
after Debts and Legacies paid, ſhall ſurvive 
to the other. 


1. YF a Man makes B. and C. Executors, and deviſeth to them fe- 

ſiauum bonorum, 5c. after Debts and Legacies paid; and after 

(a) N. For B. dies, the Surpluſage ſhall (a) not ſurvive, for it ſhall be ſup- 
the Reſolu- poſed, that the Teſtator intended an equal Share to his Executors, 
have been o- and decreed for the Adminiſtrator of B. accordingly, but much to 
therwiſe in the Diſſatisfaction of the Bar; for where the Intention is Secret, and 


Equity ; af rot declared, it muſt give way to the Legal Intent. Mich. 26 Cur. 


it ſeems well | 

ſerchd, that between Cox and Cuantock, 1 Chan. Ca. 238. 

r arvryor 

ſhall have the whole by Law, as where « Man deviſed Goods to 4. and B. and the Executor aſſented 
to the Legacy; and A. died, and his Execuror ſued in the Spiritual Court for A. Share, there being 
no Survi ip in ſuch Caſe, by the Eccleſiaſtical Law ; whereupon B. ſued a Prohibition, and de- 
clared; and u Demurrer and Argument, it was adjudged the Prohibition ſhould ſtand; for by the 
Aſſent of the r, the Intereſt was veſted in the Legatees, and became a Chattel in them, gover- 
nable by the Rules of the Common Law. Mich. 29. Car. 2. between Baſtard and Stwkely, 2 Lev. 209- 
Vid. 1 Lev. 164. 2 Jen. 161, 130. | | | 
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A Man having deviſed the Surplus of his Eſtate, after his 
Debts paid, to 4. and B. A. died; and it was adjudged in the Delegates, 
and decreed by the Lor d North, and confirmed by Zeferies Lord 
Chancellor, that this was 2 Joint Deviſe, and ſhould ſurvive to B. 
and the Lord Chancellor s Opinion was, that if A. and B. had been 
made (a) Executors, and 4. had poſſeſſed a Moiety of the Goods, () That it 


and died, it would have been all one. Mich, 1687, between Lady _ — 


Shore and Billing /ley, 1 Vern. 482. Executor, 
(a. 64. Draper's Caſe reſol ved, S. P. reſolved between Cox and Quantock. 1 — 


3. So where a Man deviſed all the Reſt and Reſidue of his Goods, 
Chattels, and Perſonal Eſtate to two Perſons, their Executors and 
Adminiſtrators, and one of them died; and it was, on a Bill brought 
by his Executor againſt the Surviving Deviſce, held, that the Survi- 
vor ſhould take the whole to his own Uſe, and ſhould not be a 
Truſtee, as to a Moiety, for the Repreſentatives of him who is dead; 
and that they Were to be conſider ed as ointenants, where Survivor- 
ſhip takes Place, as well in Cafes of Chattels, as in Caſes of Inhe- 
raance. Trin. 1729. between Cray and Willis at the Rolls. 

4. 4. made his Will, and after ſeveral Legacies, gave and deviſed all 
the Reſt and Reſidue, and Remainder of his Perſonal Eſtate to three 
Perſons, whom he made his Executors; one of them died in the 
Life-time of the 'Teftator ; and the only Queſtion was, whether the 
two ſurviving Executors ſhonld have the Whole, or whether the 
third Part mould be diſtributed, according to the Statute amongſt 
the next of Kin; and the Maſter of the Rol/s, on Time taken to con- 
hider of the Caſe, and citing moſt of the Authorities, both out of the 
Civil and Common Law, was of Opinion, and decreed accordingly, 
that the two ſurviving Executors ſhould take the Whole. Trin. 1730. 
between Hunt and Berkiey, at the Rolli. 


(o) Whea the Surplus of the Perſonal Etat /*-f.--+: 


Truſtee fo2 the next of Kin to the Teſtatoz. 


belongs to the Executoꝛ, 92 he is fo be , (2d he — 


. AM Wil deviſed particular Legacies to his Children, and 4 ggg. /3/, 


Grandchildren, and 107. a- piece to A. and B. whom he made 
Executors, for their Care; the Surplus of the Perſonal Eſtate being 
50004 and upwards; the Queſtion was, whether the Surplus ſhauld 
be a Truſt for the Children, or go to the Executors; and it was de- 
creed (5) a Truſt for the Children. Mich. 1687. between Faſter and (5) Since this 
Maut. 1 Fern. 473. per Jefferies Lord Chancellor, 2 Yern. 648. — 
$. C. cited, and ſaid to be affirmed in the Houſe of Lords. 7 — Aon 
both in Chancery, and the 'Honſe of Lords on this Head; notwithſtanding which, this ts Br 
undetermined as any in Equity; for tho* the Law caſts the whole Perſonal Eftace on the Executor; 


yet as the Intention of the Teſtator is chiefly to be regarded in a Will, if it appears by a ftrong 
and neceſſary Implication, that the Executor was not to have it ro his own Uſe, Equiry will decree 
him a Truſtee for the next of Kin to the Teſtator; ani therefore it ſeems agreed, that if Strangers, 
or diſtant Relations are made Executors, and Legacies are given them for their Care and Trouble, 
that they ſhall not have rhe Surplus, but where the Executors are as nearly related, as thoſe who 
claim as next of Kin; and they have bad all Legacies given them, tho perhaps ſome of them greater, 
and ſome of them leſs; grear Doubt has been; in which Inftances it has (as appears by the Caſcs) 
been determined according to the Intention of the Teſtator, collected not only from the Words of the 
Will, but likewiſe from collatcral Proof of Teſtator's greater Kindneſs, Sc. which upon theſe, Occa- 
lions bas been admitted, ſometimes for the Executor, and ſometimes for the next a-kin. | 

2. 4. By 


— — 
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2. A. by Will gave ſeveral Legacies therein ſpecified, to al her 


next of Kin by Name; and likewiſe gave particular Legacies to . and 


P. two diſſenting Miniſters, and made them her Executors, but d. F 
not make any expreſs Diſpoſition of the Surplus of the Perſonal E. 
ſtate; and the Executors were _— to account and diſtribute the 
Surplus amongſt the next of Kin of the Teſtator. Mich. 1698. be. 
tween Bayley and Pozwell, 2 Lern. 361. decreed. 

3. So where A. made B. his Executor, and gave him 201, for 
Mourning, and B. not being of Kin to the Teſtator, the Surplus of 


the Perſonal Eſtate was decreed to be diſtributed. Paſch. ) Aun. be. 


tween Cook and Walker, 2 Vern. 676. S. C. cited. 

4. So where 4. gave 100. Legacy, and the Intereſt of 300 J. tg 
his Wife for her Life, and made her and B. and C. Executors, and 
gave to B. 200. for Mourning ; and the Surplus was decreed to be 
diſtributed. Trin. 7 Ann. between Durwell and Bennet, 2 Very, 


677. cited. 


5. A. made his Will to the Effe& following, I diſpoſe of my Eft 
after-mentioned, and what elſe I have in the Madl 22 
Form following, and then gives ſeveral Legacies to his Relations, a- 
mounting to near the Value of his Eſtate (as appeared by a Calculz. 
tion of his own Hand-writing by him, about that Time made) and 
made B. and C. Executors, and gave them 20/. and intreated them 
to take the Trouble of getting in his Eſtate ; the Teſtator lived ten 
Years after, and acquired an additional Eſtate, and died, not having 
altered, nor new publiſhed his Will; and on a Bill brought by the 
next of Kin againſt the ſurviving Executor, it was decreed, that the 
ſurviving Executor was but an Executor in Truſt, and that the new 
acquired Eſtate ſhould go to the Legatees in Proportion to their Le- 
gacies. Trin. 1690. between Cordell and Noden, 2 Vern. 148. De- 
creed by the Lords Commiſſioners, and Rawlinſon reſted much on the 
Words, I diſpoſe of my Eſtate after- mentioned, and what elſe ] bare 
in the World, &c. 

6. So where one made his Will, and his Wife Executrix, and lived 
twenty Years after the Will, and acquired an Eſtate, and the Surplus 
was to be diſtributed. 13 NJ. z. between Ward and Lane, 
2 Vern. 677. cited to be adjudged. 

7. 4. deviſed Lands to be ſold for Payment of his Debts, and 
Wills, that the Surplus ſhall be deemed Part of his Perſonal Eſtate, 
and go to his Executors, and gives to his Executors 100/. a-piece as 
a Legacy; and the Queſtion was, whether the Executors ſhould 
have the Surplus to their own Uſe, or ſhould diſtribute according to 
the Statute of Diſtributions; for the Executors it was infiſted, that 
the Surplus ſhould be Part of his Perſonal Eſtate, and go to them, 
and that he meant it them to their own Uſe; and his giving them a 
Legacy of 100/. a- piece, cannot alter the Cafe, for the Surplus 


perhaps might be nothing; and therefore he gave them the 100/. that 


they might at all Events be ſure of ſomething, and not to exclude 
them of the Benefit of the Surplus; and this being a Deviſe of the 
Surplus after Debts and Legacies paid, cannot be a Truſt in them, 
for then all their 'Truſt is performed, when Debts and Legacies are 
paid; on the other Side it was ſaid, that the Words in the Will, that 
the Surplus ſhould be Part of his Perſonal Eſtate (and go to bis Ex. 
ecutors) were only intended to exclude the Heir, who elſe would 
have had it, and not to give any greater Intereſt to 2 
4 | 
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than they would have had otherwiſe; and of the ſame Opinion was 


my Lord Chancellor; and decreed accordingly. Hill. 1697. between 

te Lord Briftol and Hungerford. | 
$. But where a Man deviſed his Library of Books to 4. (except 
ten Books, ſuch as his Wife ſhould chuſe, as Plays, Romances, Ser- 
mons, but not Law- Books) and made her Executrix; and it was 
my Lord Keeper, that ſhe ſhould not by this Deviſe be ex- 


d b 
ed from the Benetit of the Surplus of the Perſonal Eſtate, Trin. 
4 between Gr ith and Rogers decreed. 


* So where one not of Kin, but a Stranger, was made Execu- 
tor, and had conſiderable Legacies given him; although it was de- 
creed by Sir Peter King, in the Mayor's Court, in Favour of the 
Teſtators two Brothers, that the Surplus ſhould be diſtributed; yet 
upon Appeal to the Houſe of Peers, that Decree was reverſed; not 
barely as it ſtood upon the Will, but that Parol Proof ought to be 
received in Favour of the Executor's Title, conſiſtent with the Will; 
and the Proof being full as to the Teſtator's frequent Declarations, 
that his Executor, though a Stranger, ſhould have the Surplus; it 
was decreed accordingly. Between Littlebury and Buckley &. P. 
decreed on the parol Proof, between the Lady Granill and the 
Dutcheſs of Beauford, 2 Fern. 648. and affirmed in the Houſe of 
Lords. Vid. Title Enidence, Letter (C). | 
10. A. poſſeſſed of a long Term for Years, by Will deviſed it to 
his Wife for Life, and after her Death to the Child ſhe was then en- 
feint with; and if ſuch Child died before it came to twenty-one, then 
he deviſed one third Part of the ſaid Term to his Wife, her Execu- 
tors and Adminiſtrators, and the other two 'Thirds to other Perſons, 
and made his Wife Executrix of his Will, and died; and the Bill was 
brought againſt her by the next of Kin to the Teſtator, to have an 
Account and Diſtribution of the Surplus of his Perſonal Eſtate not 
deviſed by the Will; and two Queſtions: were made: 1/7, Whether 
the Deviſe to the Wife of one third Part of the Term was good, be- 
cauſe it happened ſhe was not then enſeint-at all; and fo. the Con- 
tingency, upon which the Deviſe to her Was to take Place, never 
happened; the other Queſtion was, whether this Term, being Part 
of the Perſonal Eſtate, and expreſly deviſed to her for Life, with 
ſuch other contingent Intereſt on the Death of the ſuppoſed enſeiut 
Child before twenty-one, ſhould ſhut her-out from the Surplus of the 
Perſonal Eſtate, which belonged to her as Executrix, and ſo the Sur- 
plus go in a Courſe of Adminiſtration, to be diſtributed amongſt the 
Plaintiffs, as next of Kin; as to the firſt Point, my Lord-Keeper de- 
livered his Opinion, that tho the Wife was not cheint at the Time 
of the Will, yet the Deviſe to her of ſuch third Part of the Term 
was good, and as to the other Point diſmiſs d u the Plaintiff's Bill, and 
ſo let in the Executrix to the Surplus of the Perſonal Eſtate, not- 
withſtanding the Deviſe to her of Part, as aforeſaid: Mich. 1711. 
between Fores and Neſtcom ß. i 21 ery 
11. A. was Executrix of B. her former Husband, and aſter married 
C. who, by his Will in 1686, deviſed to his Wife the Plate and Goods 
ſhe brought him in Marriage, and two ſilver Salvers, in Lieu of 
Plate that had been changed away, and made her Executrix, and 
died, leaving a Daughter by a former Wife, and his Wiſe enſeiut of 
a Daughter; and there being no Deviſe of the Surplus of. the Perſo- 
nal Eſtate, the Queſtion Was; whether ſhie ſhould take it as Execu- 
6 Rrr trix, 
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trix, to her on Uſe, or liable to Diſtribution; and my Lord Keeper 
decreed the Surplus to the Wife, as well for that this Will was made 
before the Caſe of Foſter and Munt, as alſo for that in this Caſe 
nothing is deviſed to the Wife, but what was her own before; and 
as ſhe was Executrix to her former Husband; but principally, be- 
cauſe where a Wife is made Executrix, it is to be preſumed ſhe wi 
not made ſo to have barely an Office of Trouble, but of Benefit, to 
take the Surplus. Hill. 1711. between Ball and Smith, 2 Fern. 675, 

12. The Plaintiff married one Mrs. Allen, Siſter to William Allen, 
who being poſſeſſed of a Perſonal Eſtate, to the Value of about 
20007. and being taken ill, makes his Will in Writing the very Day 
before his Death, and thereby deviſes ſeveral Legacies to his Rela- 
tions, and amongſt the Reſt, gives the Plaintiff, his Siſter, about 
1000 J. and gives 704. to Mr. Serie and his Wife, and their four 
Children, to buy them Mourning; and gives to his dear and moſt 
eſteemed Friend, Mrs. Sarah Serle (one of the Daughters of Mr. 
Serle, to whom he had made his Addreſſes in Way of Marriage) 
5004. and gives his Horſe and Furniture to one of the Defendants, by 
his Chriftian Name and Surname, and his Cloaths to be diſpoſed of 
by his Executors, and then concludes; as to the 700. I am intitled 
to in the Hut- Sea Company, and the Reſt of my Perſonal Eſtate, l 
Will, that the ſame ſhould be ſold for Payment of my Debts and 
Legacies, and I make Mr. Job and Mr. Thomas Serle my Execu- 
tors, and dies; the Executors were two of the Children of Mr. Sr; 
and intitled to their Proportion of the 70/. deviſed for Mourning, - 
and one of them to the Horſe and Furniture; but were no Ways re- 
lated to the Teſtator; the Surplus of the Perſonal Eſtate came to 
about 600 J and this Bill was brought againſt the Defendants, the 
Executors, to have an Account thereof; and that it might be paid 
to the. Plaintiff, whoſe Wife was the only Siſter, and next of Kin to 
the Teſtator; and for the Plaintiffs, it was inſiſted, that the Execu- 
tors were meer Strangers, no Ways related to the Teſtator, and that 
they had particular Legacies left them for Mourning out of the 70/, 
and one of them had a Horſe and Furniture expreſly deviſed to him; 
and therefore it was not reaſonable that they ſhould go away with 
the Surplus of the Perſonal Eſtate. On the other Side it was inſiſted, 
that the Defendants being Executors, they repreſented the Teſtator; 
that they ſtood in his Place, and were intitled to whatever he left 
undiſpoſed of; that this was the antient Law for many Ages, and 
therefore the legal Title being in them, they ought not to be defeated 
of it, without a manifeſt Intention of the 'Teſtator to the contrary ; that 
here appeared no ſuch Intent in the Will, for they are not named, 
either by the Chriſtian Name or Surname, or fo much as by the 
Name of their Office, till the very Cloſe of the Will; nay, it was in 
Proof, that the Teſtator did not fo much as conſider whom he 
ſhould make his Executors, till he had diſpoſed of all the Legacics; 
that the giving one of them his Horſe and Furniture, was only to 
exclude the other, who, by being: Executor with bim, would have 
been equally intitled to it, and could not be conſtrued a Legacy to 
ſhut. them out of the Surplus, ſince. it rather regarded the other Ex- 
eeutor than the Plaintiff, the next of Kin; that they had it fully in 
Proof, that the Teſtator being asked, whether he would not give bis 
Siſter more, anſwered, he would not; that being asked, who ſhould 
have the. Surplus or What ſhould become of the Surplus? be 155 
2x01! 4 A 
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Will ſhould ſtand as it was, and that he had a very great Regard ; 
tr the Defendant's Family, and was to have married their Siſter; 

that theſe Proofs being in Affirmance of the Diſpoſition which the 

Law made to the Executors, might be read; and that ſeveral Reſo- 

lutions, ſince the Caſe of Fgffer and Munt, had pared away the Au- 

thority of that Caſe, and therefore prayed that the Bill may be diſ- 

miſſed. My Lord Chancellor was clearly of Opinion, that the Proofs 

being in Affrmance of the Diſpoſition, ought to be read, and : faid, 

that they were ſo full as to make an End of this Caſe; that with- 

out a ſtrong and violent Implication, the Executors ought not to be 

defeated of the Re/idunm ; that here was no ſuch Implication in this 

Will; but rather the contrary; that to make Senſe of the laſt Clauſe, 

it muſt be conſtrued as a Deviſe of the Sourh-Sea Stock, and the Reſt 

of his Perſonal Eſtate, to his Executors, for it immediately. follows, 

and I make John and Thomas Serle my Executors, which could 

have no Relation to the Direction for Sale, unleſs by giving them 

the Surplus, which ſhould ariſe by Sale; and as: there appeared no 

ſtrong or violent Implication to induce any other Conſtruction he could 

not give into ſo great a Change of the Law, but muſt Decree for the 
Executors; and accordingly did ſo. Hill. 1716. between (b) Batche- 99 Vert 


br and Serle. 4 


(3) Of Remedies by one Executoz againſt an- 
other, and how far the one ſhall be anſwer- 
able foz the other. 


1. IF two Executors make Partition of the Specialties, &c: of the 

1 Teſtator, and after one of them releaſes an Obligation, which 
by the Partition belonged to the other; though the Debtor had No- 
tice of the Partition, yet the other Executor ſhall not be relieved in 
Equity, unleſs the Releaſe was procured by Fraud, or without a -- 
full Satisfaction; the Debtor mult then ſatisfy the Oyerplus. Moor © 
620, but vid. Hard. 168. and Q, whether he has not Remedy againſt. 
the Executor. | e 

2. A. made B. and C. Men of good Credit, his Executors; C be- 
ing a Banker, received all the Money, but B. joined with him in the 
Receipts, taking his Note, to ſhew that he received not the Money; _ 
and per Harcourt Lord Chancellor, if two Truſtees join in a Receipt, 
and one receives the Money, he only who receives ſhall be liable: If 

there be two Executors, 'and they join in.a Receipt, and one only re- 

ceives the Money; as to Creditors, who ate to have the utmoſt Bene- 
fit of the Law, each is liable for the Whole, though one Executor 
alone might give a Diſcharge, and the - Joining of the other was un- 
neceſſary; but as to Legatees and thoſe claiming Diſtribution, who 
have no Remedy but in Equity, the Receipt of- ane Executor ſhall 
not charge the other; for the Joining in the Receipt is only Matter of 
Form, the ſubſtantial Part is the a Receiving; and this only is 
regarded in Conſcience, Mich. 12 Ani. between Churchill and Hot © - 


ſou, 1 Salk. 318. We I e 

3- But where one made two Executors, and deviſed all his Eſtate 
to his Wife for Life, and aſter to be equally devided amongſt the 
Plaintiffs, who brought their Bill againſt the Executors for an Ac- 


count; 
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count; and the Defendants, by Anſwer, charge themſelves jon 
and diſcharge themſelves jointly; and inter alia charge themſely,” 
with two Notes for 200/. Eaſt-India Stock, and afterward bend. 
ing the Suit, ſold the ſaid Eaſt-India Stock, and joined in the Tran 
fer of it; but whether any Acquittance were given for the Purchaſe. 
money, did not appear: Cix, one of the Executors, becomes info]. 
vent; and if Pitt, the other, (ſhould be charged with the Whole 
Purchaſe-Money, or only a Moiety, was the Queſtion. Pitt, on Exa. 
mination after the Hearing, having ſworn he was perſuaded by Cox 
to join in the Sale, but received only a Moiety of the Money; and 
it was decreed by the Maſter of the Rolls, and affirmed by my Lord 
Keeper, that he ſhould be charged with the W hole, notwithitanding 
the Caſes of Heaton and Marriott, and Fellozws and Oren; for they 
were Truſtees of a Real Eſiate, where there was a Neceſſity for 
both to join; but theſe were Executors, where no ſuch Neceſſity was; 
for one Executor might have ſold without the other; belides, this was 
done pendente lite, and no Application made to this Court; and there 
is nothing to diſcharge Pitt, but his own Examination. Hill. 1708, 
between Murrell and Cox and Pitt, 2 Vern. 570. S. C. 


(F) Of Adminiſtration, to whom to be granted 
who are intitled to a Diſtribution, and in 


what Pꝛopoꝛtion; and here of bzinging into 


1. J F an Inteſiate dies before the Year 1670, yet Adminiſtration be- 
(a) By the ing granted after the Making of the (a) Statute, his Perſonal 
2223 Eftate is liable to a Diſtribution. Mich. 170g. between Brice ad 


Cap. 2. cah-T100 992». * 
ries and Ec- _ | | 
clefiaſtica] Judges, upon granting Adminiftration, muſt rake Bond of the Adminiftrator, with Two or 
more Sureties, with Condi:ion, that the Adminiſtrator ſhall make a true and pei fect Inventory of all 
the Goods and Chattels of the Deceaſed, and exhibit it into the Regiftry of the Ordinary's Court by 
ſuch a Day, and to adminiſter according to Law, and to make a true and juſt Account!thereof, and to 
make Diſtribution as followeth, viz. one Third to the Wife ot the Inteſtate, the Reſidue amongſt his 
Children, and ſuch as legally repreſent them, if any are dead, other than ſuch Children who ſhall 
have any Eſtate by Settlement of the Inteſtate in his Life-time, equal to the other Shares; but thoſe 
Children who have been advanced by Settlements or Portions by the Inteſtate, not equal to the other 
Shares, ſhall have ſo much of the Surplus as will make all equal; and the Heir at Law ſhall have an 
equal Share in the Diſtribution with the other Children, without any Conſideration of what he had by 
Deſcent, or otherwiſe, from the Tnreftare. If there are no Children, nor legal Repreſentatives of them, 
in ſuch Caſe, one Moiety ſhall be allotted to the Wife, the Reſidue equally to the next of Kin of the 
Inteftare, in an equal Degree, and thoſe who legally repreſent them; there ſhall be no Repreſentation 
among Collaterals, after Brothers and Siſters Children; and if there is no Wife, then all ſhall be di- 
ſtributed amonyſt the Children; and if no Child, then ro the next of Kin to the Inxeſtate, in an equal 
Degree, and their Repreſentatives ; no Diſtribution ſhall be made till a Year after the Inteſtate's Death; 
and every one to whom any Share ſhall be allotted, ſhall give Bond, wich Sureties in the Spiritual Court, 
that if D.brs'ſhould afterwards appear, to refund his rateable Part thereof, and of the Charges of the 
Adminiſtration. By the 29 Car. 2. cap. 3. the above Ad ſhall not extend co the Eſtates of Feme Coverts 
that die inteſtate, bur that their Husbands ſhall have Adminiſtration of their Perſonal Eſtates, as before 
the Making of the A&; and the Husbands are not compellable to make Diſtribution of their Perſonal 
Eſtates. By the 1 Fac. 2: cap i). No Adminiſtrator ſhall be eited to render an Account of the Perſonal 
Eſtate of the luteſtate, otherwiſe than by Inventory, unlefs it be at the Inſtance of ſome Perion, in he- 
half of a Minor, or of one having a Demand aut of ſueh Perſonal Eſtate, as Creditor, or next of Kin. 
If after the Death of the Father, any of his Children ſhall die Inteſtate, without Wife or Children, in 
the Life of the Mother, every Brother and Siſter, and the Repreſentatives of them, ſhall have an 
equal Share with the Mother; ſuch Part of any Inteſtate's Eftate within the City of London or Province 
of York, as any Adminiftrator hath by Virtue only of being Adminiſtrator, ſhall be ſubje& to Diſtribu- 
tion, as in other Cates; and the Cuſtom obſerved therein ſhall not be ſubjed to extend to it, 
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It Adminiſtration is granted to Iwo, and one dies, yet the Ad- 


niniſtration does not ceaſe, for it is not like a Letter of Attorney to 
Two, where by the Death of one, the Authority ceaſes; but is rather 
an Office; and Adminiſtrators are enabled to bring Actions in their 
own Names, come in the Place of Executors, and therefore the Of- 
fice ſurvives. Mich 1705. between Adams and Buckland, 2 Vern, 


514+ Per Lord Keeper. _ | 
If a Man makes his Will, and his Son Executor, but makes no 


Diſpoſition of the Surplus of the Perſonal Eſtate; the Son dies with- 
out proving of the Will; the Teſtator is dead Inteſtate as to the Sur- 


— and the ſame ſhall be diſtributed amongſt the next of Kin of the — 2 Med, 


Teſtator. 2 Fern. 634. ; | 
4. On the Statute for the better ſettling of Inteſtates Eſtates; the 


Queſtion was on that Clauſe of the Statute, that there ſhould be no 


Repreſentations among Collaterals beyond Brothers and Siſters Chil- 


dren, whether to be intended of Brothers and Siſters to the Inteſtate ; 
or whether, when Diſtribution falls out amongſt Brothers and Siſters, 
though remote Relations to the Inteſtate, Repreſentation ſhall be ad- 
mitted; and the Court held, that the Repreſentation ſhould be only 
between the Brothers and Siſters to the Inteſtate. Trin. 1691. be- 
tween Maw and Harding, 2 Vern. 233. S. P. reſolved on a Motion 
for a Prohibition in B. R. 1 Salk. 250. cid. 2 Fern. 168. §. P. but 


no Reſolution. | = 
If one dies Inteſtate, leaving a Grandmother, and Uncles and 


Aunts, the (5) Grandmother is intitled to the Perſonal Eſtate, in Ex- - I 4 


cluſion of the Uncles and Aunts. Trin. 1719. between Woodrof and ed. 


Winkworth, held clearly per Curiam. ä 

6. If there be Grandfather, Father, and Son, and the Father dies 
Inteſtate, the Son ſhall have the Adminiſtration, and not the Grand- 
father. Vid. 2 Vern. 125. 

7. 4. had three Brothers, one died, leaving three Children, an- 
other Two, and the third Five; then A. died Inteſtate; and it was 
reſolved, that Diſtribution ſhould be per Capita, and not per Stirpes, 
and that all the Children ſhould have equal, becauſe none take by 
Way of Repreſentation, but all as next of Kin. Mich 1695. between 
Walk and Walh, reſolved in Canc. 

8. A Man died Inteſtate, leaving a Brother of the whole Blood, 
and Siſter of the half Blood; and it was held that the Siſter of the 
half Blood ſhould come in for an equal Share with the Brother of 
the whole Blood. Between Smith and Tracy, 1 Mod. 209. 1 Vent. 
316. 2 Lev. 173. 1 Vern. 437. 2 Fern. 124. S. P. between Coole 
and Natt. Reſolved and * in the Houſe of Lords on great 
Debate. Showp. P. C. 108. 2 Fent. 317. S. C 


9. The Plaintiff's Father, on the Marriage of the Daughter of B. 


covenanted, in Caſe of a ſecond Marriage, to pay the firſt Son by 
the firſt Wife 5004. there was a Son and ſeveral other Children of 
the firſt Marriage ; the Father died Inteſtate; and it was held, that 
the Heir muſt bring the 500 J. into Hotchpot, although in Nature of 
Purchaſer, under a Marriage-Settlement. Hill. 1708. between Phi- 
ney and Phiney, 2 Vern. 638, 639. | 

10. Mr. Freeman (late Chancellor of Ireland) in the Year 1693. 
on his Marriage, entred into Articles, in Conſideration of the ſaid 
IP and of 4000/4, Portion, to ſettle ſuch an Eſtate to the 


Uſe of himſelf for Life, Remainder to his intended Wife for Life, 
S\C Remainder 


* 
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Remainder to the firſt and other Sons of the Marriage ſucceſſively 
in Tail Male, Remainder to Truſtees for 1000 Years, in Truſt, tg 


raiſe Portions for Daughters, in Caſe there were no Sons; that is to 


ſay, if but one ſuch Daughter, the Sum of 5000 J. and if Two, or 
more, than the Sum of 6000/. equally between them, to be paid 
and payable at her and their reſpective Age or Ages of eighteen 
Years, or Days of Marriage, which ſhould firſt happen; and $01, per 
Ann. Maintenance in the mean Time, to each Daughter, with Re. 
mainder to his own right Heirs, and gave a Bond of 10000/. Penal. 
ty, for Performance of Covenants; the Marriage takes Effet, and 
they had Iſſue one Daughter only, and no Son; then the Wife dies 
and afterwards Mr. Freeman married a ſecond Wife, and on that 
Marriage made a Settlement of this Eſtate amongſt others ; but the 
ſecond Wife, or her Truſtees, had no Notice of the Articles made 
on the firſt Marriage. Afterwards Mr. Freeman died Inteſtate, 
leaving a Son and a Daughter by his ſecond Wife, and left a Perſonal 
Eſtate to the Amount of 200co/. and upwards, at the Time of his 
Death, which was in 1710; the Daughter by his firſt Wife, at that 
Time, was about twelve Years of Age, ſome Time ſince inter. 
marrying with the Plaintiff, they brought their Bill to have an Ac- 
count of the Perſonal Eſtate of Mr. Freeman, and their diſtrib 
Share thereof; and the only Queſtion was, whether this 5000/, 
ſhould not be looked upon to be ſo far an Advancement of the 
Plaintiff, the Wife, that if ſhe would have any farther Share of her 
Father's Perſonal Eſtate, they muſt bring this 5000, into Hotchpot, 
upon the ſeveral Clauſes and Intent of the Statute 22 C 23 Car. 2. 
for the Diſtribution of Inteſtates Eſtates. | 

For the Plaintiffs it was argued, that they were intitled to a 
diſtributory Share of the Perſonal Eſtate left by the Father at the 
Time of his Death, without Regard to this 5000 /. which was no 
Advancement, either within the Words or Meaning of the Act of 
Parliament, which intended only an Advancement of Children after 
they come in eſſe, and when they were about being married or diſ- 
ed of in the World; but this, if any, was an Advancement long 
fore the Plaintiff was born, and when it was wholly unknown and 
uncertain, whether there ever would be ſuch a Daughter. | 
That it was likewiſe contingent and uncertain, ſhe was born, 
whether ſhe would ever be intitled to this Fortune, or not ; for if ſhe 
had died before eighteen, or Marriage, it would have ſunk into the 
Inheritance, for the Benefit of the Heir at Law; according to the 
Caſe of Pawlett and Pawlett, 2 Vent. And ſhe was but twelve 
Years of Age at the Time of her Father's Death, and therefore might 
have died before ſhe was intitled to this 5000 /. 

That her diſtributive Share of her Father's Perſonal Eſtate 
veſted in her immediately on her Father's Death, or not at all, and 
then it could not be deveſted out of her, by the Accident of her at- 
taining eighteen, or being married, whereby this 5000 J. becamedue. 

That this 5000 J. was a Debt upon the Father's Eſtate, which ſhe 
was intitled to as a Creditor or Purchaſer, in Conſideration of her 
Mother's Marriage and Portion; for which was cited the Caſe of Feaff 
and Feaft, 3 April, 1726. where, on a Marriage-Treaty, Sir Felix 
Feaſt covenanted to leave his Wife 2000 J. at his Death, 2000/. to 


his eldeſt Son, and 1000 J a- piece to his younger Children, and after- 


wards, being a Freeman of London, died, leaving ſeveral younger 
4 Children; 


22 
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Children; and it was held in that Caſe, that the 1000 / a- piece to 
the younger Children being due only by Covenant, was a Debt on the 
Perſonal Eſtate; and not being to be paid till after the Father's Death, 
yas NO Proviſion or Advancement, either within the Statute of Di- 
aributions, or the Cuſtom of London, to bar them of their cuſtomary 
or diltributory Shares of their Father's Perſonal Eſtate, which were 
reatly advanced at the Time of his Death. 
> To ſhew that this was not an Advancement within the Statute, 
were conſidered the ſeveral Clauſes of the Act; and it was urged, 

1ſt That the Statute mentions only two Caſes wherein there is 
to be any bringing into Hotchpot: 1/7, Where the Child had been 
advanced by the Father with any Eſtate. 24/y, Where he had been 
advanced with any Portion; as to the firſt, the Plaintiff cannot be 
aid to have any Eſtate by theſe Articles, for the Word Eſtate in the 
Statute, means Lands in Oppoſition to Portion; and in the latter 
Part of it, 'tis mentioned Lands by Settlement expreſly ; but in the 
eſent Caſe, the Plaintiff cannot be ſaid to have any Proviſion of 
Lands, the Settlement of the Lands being only in the Nature of a 
Mortgage, for her Portion. 2d/y, That this Portion is not within | 
the Statute, as an Advancement by the Inteſtate in his Life-time, be- 
ing neither payable nor demandable till after his Death; and there- 
fore in the Caſe of Rozw/and and Shepherd, where the Father agreed 
to give in Marriage with his Daughter, the Sum of 7000 J. to be 
paid by Inſtalments of 10004. a Year, and the Father had paid 6000 /. 
of this Portion, but died before the laſt 1000/7. became due; and on a 
Bill brought for a Diſtribution of his Perſonal Eſtate, it was decreed 
by Lord Macclesfield, and affirmed by your Lordſhip, that this 6000 /. 
id, was not Part of the Advancement to be brought into Hotch- 
pot, but that the remaining 1000 J. was a Debt to be paid out of 
the Perſonal Eſtate. | 
24ly, That the Statute muſt operate, either at the Time of the 
Father's Death, or within a Year after at furtheſt; but in this Caſe 
the Plaintiff was not intitled to her 5000/. either in her Father's 
Life-time, or within a Year after; and is the Diſtribution to wait till 
it be ſeen, whether ſhe would attain eighteen, or be married? 

there. had been a Son at the Time of the Father's Death, 

who had after died without Iſſue, would this Portion have been an 
Advancement in the mean Time, ſo as to debar her of her diſtributory 
Share; for being contingent at firſt, ſuch Value eannot be ſer om it in 
Equity, as Gameſters do on Chances; and if Part is to be laid up till 
the Contingency happens, it is no Advancement in the mean Time; 
nor is there any Inſtance, that one diſtributory Share ſhould be laid 
up to make a Heap. x | 
34ly, This 500 l was not a v Provifion moving from 
the Father, but the Plaintiff was a Purchaſer thereof, in Conſidera- 
tion of her Mother's Portion; and ſuppoſe a Child had Money of his 
own, and agreed with his Father, in Conſideration thereof, to have 
a Portion from his Father, after his Death; or if a collateral Rela- 
tion had purchaſed ſuch a Portion from the Father for his Child, 
certainly this would not be an Advancement ; and the Intent of the 
Statute was to make them all equal out of the Father's Perſonal E- 
ſtate, not out of what was purchaſed for them-by others, or by the' 
Mother, as in this Caſe. 6 | 


And 
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And it was likewiſe argued, that this was not a Debt Original] 
payable out of the Perſonal Eſtate, but that it was originally Payable 
out of Lands, nowithſtanding the 10000 / Bond for performing of Co. 
venants; and though the Defendants, who claim under the Settlement 
made on their Mother's Marriage, ſhall not be aſſected as to the 
Lands thereby ſettled for Want of Notice; yet as to the Lands ng 
comprized therein, they ſhall be liable in the firſt place; and if they 
are not ſufficient, the Perſonal Eſtate muſt be applied in Aid to make 
it up, by Reaſon of the Bond. h 

Beſides, no Caſe can be produced where a Portion ſettled by Mar- 
riage- Articles, had been brought into Hotchpot, as an Advancement 
by the Father; and yet it muſt often have happened, that Father 
who have made ſuch Settlements, have died Inteſtate, and is therefore 
of great Conſequence. 

On the other Side it was argued for the Defendants, that in the 
firſt place no Settlement being made purſuant to the Articles, and the 
Bond for Performance thereof, the Land will in no Sort be ſubje 
thereto, but in Aid of the Perſonal Eſtate, if that were deficient; and 
that too by the Aſſiſtance of a Court of Equity on the Agreement; for 


between the Heir and Executor, the Perſonal Eſtate ſball be applied 


in the firſt place to diſcharge Incumbrances, even on the Real Eſtate, 
and would have been ſo in this Caſe, where it reſted barely in Co- 
venant, and on the Bond. ; : 

That the 5000 J. thus provided for by the Settlement, was an 
Advancement — — —_— of the _— which a 
throughout to intend and erve an Equal een the Chil- 
dren; and if any Fineſie of Reaſoning were to be made Uſe of in 
the Conſtruction thereof, it ought rather to be in Support of that 
Intent. | 

That the ſubject Matter of the Statute was chiefly Perſonal E- 
ſtate, and there is no Reaſon to exclude a Proviſion by a Real 
Eſtate; and therefore where the Statute ſays, other than ſuch Child 
who ſhall have an Eſtate by Settlement, why ſhould not that be ex- 
tended both to Real and Perſonal Eſtate; it is true, the Statute is 
not perfectly correct, according to the Rules of Grammar; and 
therefore, where Portion is mentioned in the firſt Part, tis omitted in 
the Second; and what is called Eſtate in the firſt Part, is called 
Land in the Second. | k 

That if theſe Lands are in Equity to be conſidered as a Settle- 
ment of Lands, then it is an Advancement according to the Ad; if 
they are not to be conſidered as a Settlement of Lands, then it is 
an Advancement by a Portion; and as to the Objection, that this 
was not a voluntary. Proviſion of the Father, but aroſe from the 
Contract of the Parties; it was anſwered, that the Statute makes no 
ſuch Diſtinction, and therefore neither ought this Court to make it; 
for the Act only intended an Equality between the Children, whe- 
ther the Proviſion was voluntary, or by Purchaſe; and a Child pro- 

vided for cither one Way or other, is provided for ; and it is not like 
the Caſes put, where a Child, either with his own or a Relations 
Money, purchaſes an Eſtate, or a Sum of Money from the Father; 
for this certainly is no Proviſion by the Father, but a direct Sale, a 
much as it would have been to any Stranger; and in the Cale of 
Newland and Shepherd, the Queſtion was not, whether the 6000k 


paid, 
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paid ſhould not be brought into Hotchpot, if ſhe had deſired to be 


let into a further Share; but whether the 6000 J. being more than 
her Share of the Whole, ſhe ſhould, beſides, have the other 1000 /. 
and it was Decreed that ſhe ſhould; beſides there is no Pretence to 
ay, that the Cuſtom of London is to govern an Act of Parliament. 

That this Portion, though not payable 'till after the Father's 
Death, was, nevertheleſs, a Proviſion for her by him, in his Life- 
time, as the Act ſpeaks; as the principal Part of it, gig. the Securi- 
ty, was executed by him in his Life-time ; and as he was not at Li- 
berty to controul it; and ſuppoſe he had given ſuch a, Portion at 
his Death, would not this be a good Proviſion within the Statute; 
and here the Portion is payable as ſoon as poſſibly it can be wanted, 
eis. at cighteen, or Marriage, and a Maintenance of 80 J. per An- 
um in the mean Time; and tho” it is true, that a Portion out of 
Lands ſinks in the Inheritance, if the Party dies before it becomes 
payable; which, if it were of a Perſonal Eſtate it would not ; that 
is not material, ſince the Statute makes no Diſtinction, whether the 
Portion is payable out of the Real or Perſonal Eſtate. 

That if a Bill had been brought immediately after the Father's 
Death for a Diſtribution, there could be no Inconvenience in ſet- 
ting a-part a Sum to anſwer the Contingency, when it ſhould hap- 


pen, no more than in the Caſe of Debts, which is every Day done; 


and there are ſome whoſe Eſtates are not got in till ſeveral Years 
after their Deaths; and a Diſtribution may very properly be made 
thereof from Time to Time, as they come in; neither is the Diſtri- 
bution wholly to wait till all are got in; and in the Caſes of Fin- 
vey and Fimey, and Lonoy and chinſon, it was decreed, that 
the Heir at Law ſhould bring into Hotchpot whatever Share he re- 
ceived out of the Perſonal Eſtate, if he would have any more; and 
in the Caſe of Kelway and Kekyay, on the Statute 21 Fac. 1. it 
was held that where a Man dies, leaving a Wife, and no Children, 
that the Wife being intitled to one Moiety of his Perſonal Eſtate, 
the other Moiety ſhall be diſtributed equally between his Mother 
and Brothers and Siſters; and yet the Caſe of leaving a Wife is not 
mentioned in that Statute. x 

The Court were all clear of Opinion, that this was an Advance- 
ment by the Father in his Life-time within the Meaning of the 
Statute, though contingent and future, ſo that ſhe could not have 
that and her diſtributory Share likewiſe ; and the Maſter of the Rollo 
ſaid, that the Civil Law made no Difference between a Real and 
Perſonal Eſtate, but only moveable and immoveable; and the Words 
of the Act, which ſpeak of a Proviſion made by the Father in his 
Life-time, are very proper to diſtinguiſh between that and a Pro- 
viſion made by his Will; and cited the Writ De rationabili parte 
boperum, and S$zwinb. 200. to prove that a future Proviſion will ex- 
clude the Heir or any other of the Children; and cited Pazwlert and 


Pawlett, 2 Vent. 1 Fern. 321, and the Chief Juſtice ſaid, ſuppoſe- 


the Father had left but 2000 /. Perſonal Eſtate, it would be extream- 
ly hard, that the eldeſt Daughter ſhould have her 5000/. and a Share 
of the 2000/. too. 

And per Lord Chancellor, the Caſe of Feaft and Feaft is not to 
be cited in this Caſe, that being a Cauſe by Conſent, and the 
Qeſtion very little conſidered ; and he ſaid, he thought any Settle- 
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ment in, or out of Lands, either by Annuity, Rent or Portion. 
would be a Proviſion within the Statute; and that ſuch Proviſion 
might be walued and brought into the Co/latio bonorum, if they 
think it worth their While, that the 5000/. whether called contin. 
gent, or not, is an Intereſt, and ſuch a one as would happen within 3 
reaſonable Time, 1s. fix or ſeven Years after the Father's Death 
and there was then no Son; and it was ſuch an Intereſt as wa; 
valuable. 

That the Diſtribution muſt be made as the Eſtate ſtands at the 
Father's Death, and the Parties are to give Bond to refund, if Dehts 
afterwards appear; and future Debts due to the Inteſtate muſt be 
diſtributed, as they can be got in; that here the Cantingency has 
happened, and ſhe is now at Liberty to fay, whether ſhe will tick 
to that Proviſion, or bring into the Computation of CHlatio Bono. 
rum, in order to have an equal Share with the Reſt, But as to the 
80/. per Aunum Maintenance, that is not to be brought in, being 
only for the Education and Maintenance of the Daughter, which 
the Parents were beſt Judges of; and accordingly the Decree was 
pronounced. Mich. 1727. between Edwards and Freeman, per Lord 
Chancellor, aſſiſted with Rayward Chief Juſtice, the Maſter of the 
Rolls, and Price and Forteſcue, Juſtices. 
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G AP. 


Fines and Recoveries, 


(a) What Eftate 02 Intereſt may be barred oz tranſ: 
ferred by Fine oz Recaverr. 

(B) What Charges and Jncumbzances on Lands, are 
barred and deffroyed by Fine and Recovery, 

(C) What Charges and Jucumbaances are made good 
by Fine and Recovery, | | 

(D) Where Equity win ſupply a Defect in a Fine oz 
Recovery, 1 1 | 

(E) Fines and Recoveries, in what Caſes vacated oz 
ſet aſide in Equity, | 


j 
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(4) What Eſtate oꝛ Intereſt may be barred 02 
transferred by Fine oꝛ Recovery. 


very, ſuch Fine and Recovery ſhall have the fame Operation, 

as if it were an Eſtate at Law, eſpecially if it be on a Con- 
ſideration paid. Paſch. 16 Car. 2. between Goodrick and 

Brown. 1 Chan. Ca. 49. 1 Chan. Ca. 213. & C. cited, and faid to be 
the firſt Precedent of the Kind. 1 Chan. Ca. 68. & N. where it is ſaid 
— 2 Opinion, that it ſhould nat Bar; but it is now well 
ed; ior, ; | ; a 

2. If 4. conveys his Eſtate to Truſtees, in Truſt that they ſhall 
convey to ſuch Perſons and for ſuch Eſtates, as he ſhall by Will 
Direct; and then by Will directs, that the Truſtees hall convey to 
V. his Son in Tail Male, Remainder to G in Tail Male, Remain- 


F cu que Tru in Tail levies a Fine, or ſuffers a Reco- 


ſuffers a Recovery without the 'Truſtecs; this ſhall bar the _ 


der to the right Heirs of the Teſtator, and Y. being in Poleſſian, - 


* 
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Keeper, this ſhall bar the Remainder; between Basket and Peirge, 


Tail in Equity, for a Truſt is a Creature of Chancery, and to de 
governed by the Rules of Equity, and not by the Niceties of the 
Law. Mich. 1688. between Sir Francis North and Way. 1 Pery 
13. 2 Chan. Ca. 78. S. C. a Truſt Eſtate in Tail, is not within the 
Statute de donis, and therefore may be barred by Fine or Recovery 
2 Vent. 350. 2 Chan. Ca. 71. 8. P. 2 Vern. 132. S. P. 1 1 
440. & P. decreed between Maſblurn and Dozwnes, 1686. where i 
is ſaid, that it has not been doubted fince Lord Brideman's Time 
but that a Fine and Recovery will bar, as at Law. . 
3. If 4. be Cſtui que Truſt tor Life, Remainder in Truſt for 9, in 
Tail, Remainder. in Fee to C. B. cannot, by ſuffering a Recovery 
bar the Remainder, if there be no good Tenant to the Precipe, 
2 Chan. Ca. 64. between Lord North ws 6 and Champernooy , per 
Lord Chancellor. 1 Yer. 13 S. C. but &. P. does not appear. 
4. If Ceftui gue Truſt in Tail, with Remainder over levies a Fine 
and dies without Iflue, and five Years paſs, and Non-claim; per Lord 


1 Vern. 226. but if there be an Entry and Claim, quære whether 
the Remainder is barred. Jide 2 Chan. Ca. 64. And vid. how Truſt 
Eſtates are barred or couccyed, and what ſhall be a Breach of 
ruft in the Truſtecs, Title Truft. | 
5. If a Truſtee ſells the Land to a Stranger, that has no Notice 
of the Truſt, and a Fine with Proclamations, - and five Years paſs, 
and afterwards the Truſtee, for Valuable Conſideration really paid, 
purchaſes theſe Lands again from the Vendee; per Lord Chancellor 
and Chief Juſtice North, the Truſtee ſhall ſtand ſeiſed as at firſt, as 
if there had not been any Fine levied. Mich. 34 Car. 2. 1 Very, 
60. between Bovey and Smith, 2 Chan. Ca. 124. S. C. B 
6. 4. ſeiſed in Fee, in Truſt for B. for full Conſideration, con- 
veys to C. the Purchaſer, having Notice of the Truſt, and afterwards 
C. to ſtrengthen his own Eſtate, levies a Fine; B. the Ceftui que 
Truft, in that Caſe, ſhall not be bound to enter within the fifth 
Year. A Caſe put by my Lord Chancellor, and agreed to by the 
Counſel, for C. having purchaſed with Notice, notwithſtanding any 
Conſideration paid by him, is but a 'Truſtee for B. and fo the Eſtate 
not being diſplaced, the Fine cannot Bar. 1 Fern. 149. 


(B) What Charges and Incumbꝛances on 
Lands are barred and deſtroyed, by Fine and 
- Recovery. 


1. IF T. S. ſeiſed in Fee, deviſes to his Children and others, ſeve- 
| ral Sums of Money, to be paid at diſtin& Times, by 50/. per 
Ammm, out of Lands; and one Payment of 500. incurs due, and 
then the Lands are aliened by Fine; and five Years and Non-claim 
paſs, the Deviſees are barred by the Fine of theſe Sums, which 
grew due after the Levying of it, but not of the 50/. which became 
due before; for a Truſt is barred by a Fine. Between JWakelin 
and Warner, Hill. 31 Car. 2. 2 Chan. Ca. 247. Ouere of this Cale, 


7 
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Fines and Recoveries. 
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2. If J. 8. deviſes Lands to B. in Tail, Remainder to C. in Tail; 
ſubject to the Payment of Legacies; and C. levies a Fine, and five 
Years, and Non-claim paſs, and C. grants a Rent-charge tv A. and 
mortgages to B. yet the Legacies are not barred by the Fine, and 
Non-claim ; for C. having no Title but under the Will, the Purchaſers 
muſt be preſumed to have Notice of the Legacies, and the Contents 
thereof, Trin. 1710. between the Drapers Company and Yardley, 
2 Vern. 662. | 

Jo a Bill to redeem a Mortgage, the Defendant pleaded a Fine 
with Proclamations, and Non-claim for five Years; but the Plea was 
over-ruled, the Mortgagee having a Right to retain the Land, till 
his Money was paid; and this was a new Way of foreclofing a Man 
of his Equity of Redemption. Hill. 1682. between Welden and the 
Duke of Tork, 1 Fern. 132: but vide 2 Fern. 189. where it is held, 
that a Fine and Nonclaim ſhall be a Bar to an Equity of Redemp- 
tion; and there ſaid, that it had been fo ruled by my Lord Chief 

ultice Hale, in Sir Nicholas Stourton's Caſe, | . 
A Fine and Non- claim is a good Bar to a Bill of Review, per 
Lord Commiſſioner Hutchins. Mich. 1690. between Lingard and 


riß, 2 Vern. 189, 190. 9, 


(C) What Charges and Jncumbzances are 
made good, by Fine and Recovery. 


1. JF Tenant in Tail confeſſes a Judgment, or mortgages the 
Lands, and afterwards ſufters a Recoyery to a collateral Pur- 
poſe, that Recovery ſhall enure to make good all his precedent Acts 
and Incumbrances. 1 Chan. Ca. 720. But if a Fine is levied for a 
particular Purpoſe, ' purſuant to a Decree, . Equity will not permit 
any other Uſe to be made of that Fine. 1 Can. Cu. 49. 2 Fern. 
56. 8. P. arguendo. 5 5 
2. A. deviſed to B. the Father for Life, Remainder to C. his 
Son an Infant in Fee, and deviſed 400 J. to the Son, to be paid at 
Twenty-one, and made the Father Executor, and left 2000 J. Per- 
ſonal Aſſets; and B. having ſpent the Perſonal Aſſets, mortgaged the 
Lands to F. S. and made Affidavit, that they were free from In- 
cumbrances, and that he was ſeiſed in Fee, and levied a Fine for 
corroborating the Mortgage, and alſo declared the Uſe thereof to 
him and his Heirs; the Son having entred for a, Forfeiture, the 
Mortgagee brought his Bill to be relieved; and the Court decreed, 
that the Mortgagee, notwithſtanding the Forfeiture, ſhould hold and 
enjoy the Lands againſt the Son, during the Life of the Father. 
Ilill 1699, between Millis and Finex. | 


(o) Where 
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(D) Where Equity Will ſupply a Defec in 
a Fine. | | 


1. IF Ceftui que Truſt in Tail, being in Poſſeſſion under the Truſt 

— Freehold in him, ſuffers a Recovery, in which be 
himſelf is Tenant, and ſo no good Tenant to the Precipe; yet this 
ſhall bar the Remainder in Fee of the Truſt. 2 Chan. Ca. 63. py 
it ſeems, that if Tenant in Tail, covenants to levy a Fine, and he 
dies before it is executed, tho' the Fine has proceeded to a Caption 
yet Equity will not make it good, altho' for valuable Conſideration 
Vide 2 Vern. 5. 

2. A. has two Sons, B. and C. A. on the Marriage of B. coye. 
nants before the End of Eaſter Term then following, to levy a Fine 
to the Uſe of B. and the Heirs of his Body, Remainder to the Uſe 
of C. and the Heirs of his Body, Remainder to 4. in Tail, Remain. 
der to him in Fee; the Fine was levied as of Eaſter Term, but 
the Marriage being put off till after Eaſter Term, the Deed was not 
dated till after neither; ſo the Fine was levied before the Date of 
the Deed, and by Conſequence the Deed was no Declaration of the 
Uſes of that Fine; the Father died, and then B. died, leaving Iſſue 
M. and V. having borrowed ſome Money of J. S. mortgages the 
Lands to him, and dies without Iflue. C: claiming under the Set- 
tlement, brings his Bill to have it eſtabliſhed, and that the Defeat 
before-mentioned may be ſupplied ; but in Regard the Conſideration 
of B.'s Marriage did not extend to him, the Court refuſed him any 
Relief. Merch. 1703. between Sraplebill and Bully. 


H Fines and Netoveries, in what Caſes va- 
| cated oz ſet aſide in Equity. 


1. A Having prevailed, by the Means of an Attorney, with a Wo- 

* man, to levy a Fine of ſome Houſes, and to execute a Deed, 
leading the Uſes thereof to him and his Heirs; and it being proved, 
that ſhe, at the Time of levying the Fine declared, that ſhe muſt 
make Uſe of ſome Friend's Name in Truſt; and afterwards by Will 
N that ſhe only levyed ſuch Fine in Truſt, the better to dif- 
poſe of her Eſtate; and having deviſed it to J. S. ſubje& to the Pay- 
ment of her Debts, the Court decreed not only the Eſtate liable to 
the Debts, but alſo a Conveyance to J. S. the Deviſee. Mich. 1693. 
between Mood bouſe and Brayfield, 2 Vern. 307. 

2, If Lands are deviſed to 'Truſtees, till Debts paid, and then to 
an Infant, and his Heirs; and J. S. a Stranger enters on the Lands, 
and levies a Fine, and five Years and Non-claim paſs; and the In- 
fant, when of Age, brings an Eje&ment, but is barred, becauſe the 
Truſtees ought to have entered; yet Equity will relieve, and not 
ſuffer an Infant to be barred by the Laches of his Truſtees, nor to 
be barred of a Truſt Eſtate, during his Infancy ; and the Infant in 
this Caſe, ſhall recover the mean Profits. Mich. 1599. between A 
ten and Sayer, 2 Fern. 368. 

3. A. having inveigled his Wife to levy a Fine of her Land to 
him, when ſhe lay upon her Death-bed, pretending, as was agg 

1 


„„ TATIINET EINE — —es | | 
Fines and Recoveries. 289 


— —_— 2 = 
— 


he was to have it only for his Life; and a Dedimus was ſent into 
the Country to take the Fine, and the Caption was taken about 
100 Miles from London, the very Day ſhe died; and becauſe the 
Fine would not have ſtood, the Party being dead before the King's 
cilver was paid, the Writ of Covenant was razed in the Teſte; and 
made to bear Date ten Days backwards; and all other Parts of the 
Fine were razed likewiſe, and made to correſpond with it; and the 
King's Silver was paid, and ſo all appeared on the Record to have 
deen done before the Death of the Woman; on a Bill brought to 
have the Fine ſet aſide, or to have a Reconveyance, it was held by 
the Court, that though Chancery has a Power to relieve, as much 
zozinſt a Fine, obtained by Fraud or Practice, as any other Kind of 
Conveyance ; yet that ſuch Relief was not by decreeing a Vacate of 
the Fine, but by ordering a Reconveyance; but that for any Error in 
the Fine, or Irregularity, or ill Practice in the Commiſſioners, it 
was a Matter properly cogniſable in that Court where the Fine was 
levied, and for which that Court may (a) vacate the Fine; and there (-) Husband 
being no Proof of Fraud or Practice in this Caſe, the Bill was dif- _— 
* miſſed. Hill. 17500. between . John and Turner. ing iy 


J 
of the Court; but the Wife being Twenty, and theref, . 8 
cuſe, by two Judges ag ga =) INE. be known by InſpeRion, it is an r. 
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CAP. XXXI 


Guardian. 


(A) Of the Appointing and Removing of a Guardian 
(B) What Acts of his, with Reſpect to the Jnfant's 
Eſtate, ſhall be good. Rs | 


(C) Dow to be. charged, and how to account, 


n... 


( Of the Appointing and Removing ok 
\ Guardian, 


by Deed grants him the Guardianſhip of his Children, with 
a Covenant not to revoke it, and gives a Penal Bond for 
Performance; and a Bill is brought to bring the Guardian to 
an Account, and to remove him; tho' the Guardian is willing to do 
as the Court ſhall direct; yet in Regard there is a juſt Debt due, the 
Court will not reſtrain him from receiving the Rents and Profits, only 


from abuſing his Perſon. Hill. 1686. between Lecome and Shiers, 
1 Vern. 442. - wt | 


2. If a Perſon appointed Guardian, purſuant to the Statute (a) 
(4)12 Car-2+ 12 Car. 2. dies, or refuſes to take upon himſelf the Guardianſhip, 
der Age, or my Lord Chancellor may appoint a Guardian; but a Guardian can- 


5 — Age, not be otherwiſe appointed, than by bringing the Infant into Court, 
y Deed in 


hi Lifetime Or his Praying a Commiſſion to have a Guardian aſſigned him. Hill 
or by Will, 1699. between Loyd and Carew. | 

in Preſence 

of two Witneſſes, may diſpoſe of the Cuſtody of his Child under rwenty-one Years of Age, and not 
married at the Time of his Death ; whether then born, or in ventre ſa mere, during his Nonage, to any 
in Poſſeſhon or Remainder, other than Popiſh Recuſants; which Perſons may maintain any AQion 
of Treſpaſs againſt wrongful Takers away, or Retainers of ſuch Child, and recover Damages for the 
Child's Ue. and may take into their Cuſtody, his Lands, Perſonal Eſtate, Sc. according to ſuch Dil- 
poſition, and bring Actions as Guardians in Socage might do. This Act ſhall not prejudice the Cu- 
ſtom of London, nor any other City or Town Corporate, &c. | 


4. I the Father of an Infant is indebted to J. & and the Father 


3. A. deviſed the Guardianſhip of his Son, who was ſeven Years of 
Age, to his Wife, who was Mother-in-Law to the Infant; and ſhe 
marrying meanly with her own Servant, the Uncle gets Nee 

1 | 0 
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i — and upon a Homine Replegiando, it was held by my 


Lord Chancellor, that tho in Caſe of a Guardian by (5) Common Law, 

this Court may remove him; yet here being a Guardian according to (b) Guar- 
che Statute, ſhe could not be removed, but that he would make her Common 
ine Security, not to marry the Infant inter Anmos Nubiles, and Law may be 


Ge Uncle was ordered to fend for the Boy. 29 Car: 2 between —— 


Hſter and Denny, 2 Chan. Ca. 237. "M" give Securi- 
; y* 16 ty, if th 
appears any Dan of their Abuſing either the Infant's Perſon or Eſtate; and there Ret borer 


bent this Kind, as Stile 456. Hard. 96. 3 Chan. Rep. 58. 1 Sid. 424. 3 Salk. 17). but there ar 
— a Statute Guardian has been totally removed. Some, where fuch Terms 2 deen impoſed 
on the Guardian, as effectually to prevent his doing any Thing to the Prejudice of the Infant; bur 

whether ſuch Cauſes may not ariſe, for which he ma be totally removed, notwithſtanding the 
— as if he becomes Mad, Lunatick, Sc. a Guardianſhip is not aſſignable, neither ſhall it go to 
"he Executors or Adminiſtrators, being a Perſonal Truſt. Vawgh, 180, 


(c) The Court of Chancery may aflign one of the Six Clerks to () The Spi- 

be Guardian to an Infant. 2 Chan. Ca. 163. 1 Nel. Chan: Rep. 870, — 
44. & P. > © a 1 

| 4 Lang ; to an Infant 

is fourteen Y Id, who has only a Perſonal Eſtate; but if there be £ 

—— ſuch Appointment 1s void. Vide 2 Lev. I62, 217. = 92 1 8 and Per 


3) What Acts of his, with Reſpett to the 
: Infant's Eſtate, ſhall be good. 


1. HE Plaintiff's Father mortgages to J. &. and dies, leav- 

ing the Plaintiff and C. Heir at Law, both Infants; 
Defendant as Guardian enters on the Lands, and with the Profits 
paid off the Mortgage, and took an Aſſignment to other Perſons ; 
the Defendant having married his Daughter to C. who died with- 
out Iſſue; it was inſiſted for the Defendant that he paid off the 
Mortgage with his own Money, and that he had not enough of the 
Infants; and that if he had, he could not juſtify Diſpoſing of it in 
ſuch Manner (by which it would prevent its coming to the Admi- 
niſtrator;) but it being proved, that he called in Part of the Infants 
Rents for that Purpoſe; and becauſe it was moſt for the Infants 
Advantage to pay off the Mortgage, it was ſent to an Account: And 
if the Profits received, were ſufficient to pay it, the Defendant was 
to convey ; but if they fell ſhort, the Plaintift was to lay down as 
much as, with what the Plaintiff laid down, would make it up. Hill. 
22 Car. 2. between (a) Bridgett Dennis, by Sir Alexander Fraizer (i) 1 Veg. 
her Committee, and Sir Thomas Badd. 1 Chan. Cu. 156. vid. 2 Chan. 436. & c. 
Ca. 197. where my Lord Keeper was of Opinion, that a Guardian — fra 


ſhould pay off a Judgment by the Profits of the Eſtate. wy Lord 
becauſe the Money would in Equity be liable in his Hands to diſcharge the Mortgage; ſo he did the 
Adminiſtrator no Wrong, | | 


a Guardian 


2. An Eſtate having deſcended to an Infant, ſubject to Incum- 
- brances; and the Queſtion being, whether a Guardian might, with- 
out the Direction of a Court of Equity, apply the Profits to dif- 
charge the Incumbrances, or the Intereſt of them, or whether they 
ſhould not be accounted Perſonal Eſtate; and ſo the Adminiſtrator 
of the Infant be intitled to them, if the Infant died in his Minority; 
it was held by the Court, that a Guardian, without any Di- 
Xx x rection, 


Guardian. 


rection, my pay the Intereſt of any Real Incumbrance, and the 
Principal of a Mortgage; becauſe that is a direct and immediate 
Charge on the Land, but not any other Real Incumbrance. % 
1700. between Palmer and Danby. x | 

3. But where a Widow, who was Guardian to her Son, received the 
Rents and Profits of his Eſtate, and paid off Debts by Specialty, but 
took Aſſignments of the Bonds; the Son dying in his Minority, ſe 

brought her Bill againſt the Defendant the Heir, for a Diſcovery of 
Aſſets by Diſcent, to ſatisfy the Money due by Bond, ſhe claiming 
the Profits as Adminiſtratix to her Son; and it was held by the 
Court, that the Guardian was not compellable to apply the Profits of 
the Eſtate of the Infant Heir, to pay off the Bond-Debts. Hill, 1567. 
between JIVaters and Ebrad, 2 Vern. 606. 

4. A Guardian to an Infant, having à conſiderable Sum of M 
in- his hands, that was raiſed out of the Infant's Eſtate, lays out, 
with the Conſent of his Grandmother, 3000 J. in a Purchaſe of 
Lands, which lay contiguous to the Infant's Eſtate; and takes the 
Purchaſe in the Name of J. S. for his Benefit, if when he came of 
Age, he ſhould agree thereto, and allow that Money on Account, 
The Infant dying in his Minority, it was held by my Lord Chan- 
cellor, Chief Baron Arkins, and Mr. Juſtice Lutwich, againſt the 
Opinion, of the Maſier of the Rolle, that tho neither the Heir nor 
Adminiftrator of the pan, were entitled to the Lands, yet the 
Guardian muſt arcount for- this 3000 /. to the Adminiſtrator of the 
Infant; and that it was not in the Power of the Guardian, with- 
out the Direction of this Court, to turn the Perſonal into Real 
Eſtate,' by which it would deſcend to the Heir; and that the Ob- 
jection, that aw Infant may make a Will at Seventeen of his Perſo- 
nal Eſtate, but not of his Real, was not anſwered.” Between the 
Earl of Vincbelſea and Norchf, 1 Fern. 403, 435. K. C. 
F. If a Guardian borrows Money of A. to pay off an Incumbrance 
on the Infant's Eſtate, and ' promiſes to give 4. Security for his 
Maney, but dies before it is done; though As Money is applied to 
pay off the Incumbrance, yet the Court will not decree him Satif- 
faction out of the Infant's Eſtate; but if the Sum disburſed exceeds 
the Profis of the Eſtate, for ſo mueh, A. ſhall have an Account as 
Money due to the Guardian, and it ſhall be raiſed out of the In- 
fan's Eſtate. Hi/l. 170g. between Hooper and Dies, 2 Fern, 480, 


ry 
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Guardian. 263 


(O Guardian, how to be charged, and how to 
Account. 


J a Guardian takes a Bond for the Arrears of Rent, he there- 

by makes it his own Debt, and ſhall be (a) charged with it. ( a Gur. 

26 Car. 2. Wale and Buckley, 2 Chan. Rep. g7. | dian on his 
tomacifel ol. otitis Expeata cod if be the R — 

egg ns > key rk r 

89. 4. i | „ | 


2. If a Guardian to an Infant, whoſe Lands are incumbered, to 
the Value of 600/. buys it off with 1004 of the Infant's Money, he 
ſhall not charge the Infant with the 6004 2 Chan. Ca. 245. 

3. If a Guardian to an Infant takes an Aſſignment of the Mortgage, 
altho the Mortgagee never entered; yet per Lord Keeper Wright, as 
to the Profits received out of the Mortgaged Lands, the Guardian 
ſhall be taken to be in Poſſeſſion as Mortgagee, and not as Guardian; 

yoo | 
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C AP. XXXIL 


C AP. XXII 
Heir and Anceſtoz, 


(A) By what Acts of the Anceſtoz (hall the Heir Gene: 
ral be bound. au > 5! 
cc) By what Acts ſhall an Heir Spectal, oꝛ Jſge in 
Tall, be bound. £7 
C) Heir, in what Caſes favoured in Equity. 
(D) Where Charges and Jncumbzances on the Lands 
tall be raiſed, oz ſhall ſink in the Inheritance, foz the 
Benefit of the Petr. 
(E) Where the Heir fhall have the Benefit and Aid of 
the Perſonal Eſtate. | 


F) Jn what Caſes there ſhall be a reſulting Truft fo; 


the Benefit of the Heir. 
(G) What Things ſhall go to the Heir, and not to the 


Executoz, 
(H) What wall be Aſets by Deſcent in the Hands of 


The Heir. 
(1) Unreaſonable Bargains and Securities obtained 


f:om poung Heirs, in what Caſes to be ſet aſide, 


(A) By What Acts of the Anceſto2 ſhall the 
5 heir General be bound. 


be ſold by the Executor, for younger Children's Portions, and 

the Executor and Wife die; the Children may compel the 

(a) By the Heir to ſell, tho the Executor had only an (a) Authority: 
Common Ruled upon Demurrer. Mich. 15 Car. 2. between Cayfoot and 


. #E; 1 f : . ; 
1. 1 F Lands are deviſed to the Wife for Life, and afterwards to 


Law,if 
ek Garfor, 1 Chan. Ca. 35. 


to be ſold by : ; . 
an Executor, by which he has only an Authority, and he dies, no Sale can be made; ſo if an Authority 


only be given to two, and one dies, the Survivor cannot ſell ; bur it is otherwiſe when an Authority is 


given them, coupled with an Intereſt, as by a Deviſe of Lands to them to be fold, 1 Inf. 112, 113, 18. 


2 fie, who „ 3 S e .. 4 5 
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a C. 32 
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Heir and Anceſtor. 
. If J. & deviſes his Lands to his Executors, to ſell and pay 
Debts, the Heir ſhall be compelled to join in the Sale; per Lord 
Keeper, who ſaid it had been ſo ruled in the Houſe of Lords. Tri. 
27 Car. 2. between Fowle and Green, 1 Chan. Ca. 262. 3 
3. If Lands are ſettled on Truſtees, for raiſing of Maintenance and 
Portions for Daughters; and a Bill is brought for a Sale, and that the 
Heir might join, he ſhall be compelled to join, though it is objected 
that be has no legal Eſtate in him. Paſcb. 1689. between Roll and 
Roll, 2 Vern. 99. where it is ſaid that ſeveral Caſes to that Purpoſe _ 
were cited; 2ide the Caſe of Pit and Pelham, 1 Chan. Ca. 176. 
ſeveral Precedents quoted, where the Lands were decreed to be fold, © 
though no Executor named, or though he died before any Sale made. 
And vide 2 Vern. 420. where it is reſolved, that the Heir may have 
the Lands ſold, if it appears for his Advantage, as well as the younger 
Children may inſiſt upon a Sale. | 
4. If A. contracts to ſell Land, and receives good Part of the Pur- 
chaſe-Money, but dies before a Conveyance is executed, and a Bill 
is brought againſt the Heir, he ſhall (3) convey, and the Money ſhall nan 
go to the Executor; eſpecially if there are more Debts due, than the 52 — 
Teſtator's Perſonal Eſtate is ſufficient to pay. Mich. 1692. decreed ſumes to 
between Hoskins and Savoy, S. P. 2 Vern, 215. between Baden far ai ett 
and Counteſs of Pembroke. | | | SIT » and dies; bis 
in urt of Equity, to make the Lea * tenet Common mating” ws 
— — — Roll th 377» 378. — CEN Law. 3 Jas. 1. 
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(3) By what Acts ſhall an Heir Special, oz 
8 Iſſue in Tail de bound. 


1, I Tenant in Tail bargains, and ſells the Lands, yet this cannot 

1 be made good in Equity againſt the Statute, by which he is 
diſabled to bar his Iſſue; reſolved per Lord Keeper; and Lord Ho- 
| hart, between Cavendiſh and Worſly, Hob. 28. | 

2. But if Tenant in Tail agrees to — he may be compelled 
in * to execute the Agreement; but if he dies, his Iſſue is not 
bound thereby, unleſs he doth ſome Act whereby he conſents to, and 
confirms the Agreement. Trin. 22 Car. 2. between Roſs and Roſs, 
1 Chan. Ca. 171. 1 Lev. 239. S. P. in Cancellari a. 


3. If Tenant in Tail agrees to ſell his Lands, and receives Part of 
the Conſideration- Money, and upon his not making good the Sale 
by a Fine or Recovery, a Bill is brought to compel him thereto; 
and a Decree pronounced accordingly; and he ſtands out all Proceſs, 
againſt him to a Contempt, and then dies without perfecting the 
Sale, yet his Iſſue ſhall not be compelled to perfect it: Adjudged on 
a Bill brought againſt the Iflue to revive the Decree: | Hill. 1208. . 
between Porve ! and Povel, &. C. cited, and admitted by my Lord 
Chief Baron Gillert, in the Argument of the Earl of entry s, 
Caſe, Paſch. 1724. for the Heir comes in under the Statute, de 
_ ogy; and is not any Way deriving from the Anceſtor, Who 
ira * 1 2 


Yyy . 4. If 


Heir and Anceſtor. 


(a) Vide Ti- 
tle Deviſe, 
That a 


4- If Tenant in Tail fells at a full Value, and receives the Co; 
deration-Money, and covenants to levy a Fine, and is decreed to g, 
ie; yet dying (tho' in Priſon, and in Contempt, for not performin 
the Decrec) the Iſſue in Tail cannot be bound by it. Between 1}, 
and Lower, 2 Fern. 306. $14 


(C) Heir, in what Caſes () favoured in Equity, 


n ie RE 5 0 61 | 
Heir ſhall not be diſinherited by doubtful or ambiguous Words. Iron 57 of Conluny 5 
ge. Carty i .. a res 


1. Ir J. & deviſes Lands to his Wife for Life, and the Heir claims 
IQ the Lands by an Intail, and prays a Diſcovery of the Writings 
which by Order are brought into Court, and on a Motion ex parte 
given to the Heir, and among them the Deed of Intail is found; and 
the Wife inſiſts on having back the Deed, unleſs the Heir would con- 
frm her Eſtate, and that ſhe is more than a bare Volunteer, it he. 
ing a Proviſion for her; yet it not appearing to be purſuant to 


 Marriage-Articles, it ſhall be conſidered only as a Bounty; and 


the Heir having a good Title ſhall be aided. Mich. 32 Car. 2. 


2 Chan. Cu. 3. 


2. If Hung and Wife levy a Fine of the Wife's Lands, and by 
the Deed the Uſe is declared to the Husband and his Heirs, and the 
Husband, without any Conſideration,” deviſes it to J. S. J. &. bei 
a voluntary Deviſee, ſnall have no Aid in Equity for the Deed 
againſt the Heir of the Mother, but will be left to help himſelf at 
Law as he can. Hill. 34 Car. 2. 2 Chan. Ca. 134. | 

3. If J. & M Will deviſes. 3900 J. to his three younger Children, 
which Sum was q Mortgogs due from J. T. and by his Will adds, 
that for the more ſure Paymetit of it, that in Cafe his Son and Heir, 
whom he appointed Executor, ſhould not pay the ſame according to 
his Will, then he deviſed the Land for the Payment thereof, and ap- 
points it to be paid them at twenty-one, or Marriage, which ſhould 
firſt happen, and a Maintenance out of his Land, in the mean Time, 
and J. T. obtains a Decree fon Redemption of his Mortgage, on Pay- 
ment of the Money, againſt the Executor, and the Infants, who ap- 
peared by their Mother as Guardian; and the Money is brought into 
Court, and placed aut by the Maſter, ” on à Security which proves 
ill; yet the Heir ſhall not bo compelled: to pay it over again to the 
younger Children, for the Lands are made only ſupplementally charge- 
able in Caſe J. T. had failed; or in Cafe the Heir and Executor bad 
reecived, and refuſed to pay it to the Children; and though a Real 
Security for Childrens Portions ſhall not be changed into a Perſonal 
one; yet in this Cafe it was not in the Power of the Heir to prevent 
F-T.s Redeeming the Mortgage. Mich. 168 5. between Oldfeld 
and ela, 1 Vern. 336. | 136 mes, 

4. If an Eſtate is limited to Truſtees for Payment of Debts and 
Legacies, and the "Truſtees raiſe the whole Money, but do not ap- 
ply it according to the Truſt, yet the Heir ſhall have the Lands di- 

„and the Legatees muſt take their Remedy againſt the 
T „ for the Money being once raiſes, the Land ſhall be dis- 
charged. 1 Salk. 155. in Domo Procerum. 5" »" ali 
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bt ff 4. being 'Tenant for Life, Remainder to his firſt Son in 
Tail, Remainder over, has a Power to char e the Eſtate with 2501. 
er Ani; Annutty, for any Term not excee four Years, and A. 
does by Deed charge the Premiſſes with 2504 per Any. for four 
Years to commence from his Death, in Truſt, to raiſe 1000 l. Part 
to be paid tO B. and the other Part to C. the Son pays B. What 
was due to him, and he delivers up the Deeds, and they are ſup- 
prelſed, and the Son takes the Profits for four Years, and more, and 
leaves a Daughter his Heir at Law, and leaves no Perſonal 

the Lands ſhall be liable in the Hands of the Daughter to pay C. 
with Intereſt, th the Term for Years is expired, and the Perfon 
dead who received the Profits. Mich. 1690. between ' Smirh and 
Smith, 2 Vern. 178. PIT 7 1 4) 
(D) Where Charges and Jncumbzances on the 
Land ſhall be raiſed, oz ſhall ſink in the In⸗ 


heritance fox the Benet of the Herr 


1: $. by Settlement charged his Lands with the Payment of 

* 4000 J. a-piece to his two Daughters, to be paid them at 
their reſpective Ages of twenty-one Years, or Days of Marriage, and 
reſerved to himſelf a Power of otherwiſe ordering it by his Will; 
and by his Will made within a Day after, he confirms their Portions, 
and that they ſhall be paid as mentioned in the Settlement; one of the 
Daughters dies before twenty-one, and unmarried, and her Mother 
ſued for the Portion as Admmiſtratrix to the Daughter; but it was 
held, that this Portion ſhould not be raifed, bur ſhould ſink in the 
Inheritance for the Benefit of the Heir at Law; though it was admit- 
ted, that if it had been a Sam of Money deviſed, and the Legatee 
had died before the Time of Payment, it would have gone to the 
Adminiſtrator; but here the Settlement is operative, and the Wife 
is a J_ otherwiſe provided for. Paſth t Fac. 2. between 


* 


Parwlet and Patviet, 2 Yent, 366, 367. 1 Vern. 204, & 324. KC. 
where a Note is added, that it was affirmed in the Houſe of Peers. 
SP. admitted in the Cafe of Edzpards and Freeman, Mich. 1727. 
and S. C cited. n n eee eee 
2, If a Term is created by a Marriage · Settlement, to raife 3000 J. 
for Daughters Portions, within twelve Months after the Death of the 
Survivor of the Husband and Wife; and there being but one Daugh- 
ter, the Father by Will deviſes the Truſt Lands to make good his 
Wife's Jointure, and to raiſe 3000 J. 1 Portion; the 
Daughter dies at the Age of five Vears, the Portion being to be 
raiſed out of Land; as ſhe could have no Occaſion for it at that 
Age, it ſhall not be raiſed for the Benefit of her Adminiſtrator. 
Paſch. 1702. between Breuen and Breuen, 2 Fern. 339. Note; 
3 2 died within the Tear, Viit jt dier not ſo appenr by 
this eport. . 2 2 b on For 4 k 718 e. 
3. Upon a Marriage-Settlement, a Term was created for raiſing 
Portions for younger Children, 272. 1000 J. to the Eldeſt of the 
younger Sons, and 500 J to every other younger Son, and ſo for 
the Daughters, to be paid at ſuch Time as the Truſtees, in their 
Diſcretion, ſhould appoint; the Father leaves two Sons 1: — 
augh- 


— — 


| — — — — \ - 
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Daughters; the youngeſt Son, before atiy Appointment made by the 
Truſtees, dies at ſeventeen, being then an Apprentice; and it wa 
held, that though there was no Time limited for the Raiſing of it 
by which it was urged to be an Intereſt veſted; yet as he died before 
he could have any Qorghon for it,. and before any Appointment by 
the Truſtees, that it ſhould fink in the Inheritance, and not go to hi 
Siſters, who had taken out Adminiſtration to him. Hill. 1702, be. 
tween Hoary and rtr | | 
4. If one deviſes 1000 J. to his Daughter, for her Portion, char. 
ged upon a Real Eſtate, and payable at twenty-one, and the Daugh- 
ter dies before twenty-one, the Portion ſhall fink in the Land; but i 
is otherwiſe if no Time had. been limited for the Payment of the Por. 
tion; for in that Caſe it goes to the Executors of the Daughter; and 
there is no Difference where the Portion is ſecured by a Settlement 
or Will, if ſecured out of a Real Eſtate, and the Party die before 
it is payable; for in either Cuſe it ſinks in the Lands. Mich. 1688. 
between Smith and Smith, 2 Fern. 92. vide 2 Fern. 416. & P. re- 
ſolved, and there ſaid, that there was no Difference where the Land 
was charged by Will, and where by a Settlement. 
F. So where one by Will ed his Lands with 6000 J. for the 
Child with which his Wife was Privement enſeint, if it proved a 
ter, with a Clauſe of Entry for Non- payment; a Daughter is 
born, who dies; and it was decreed that the 6000 J. ſhould not be 
raiſed for the Benefit of her Adminiſtrator. Hill. 1690. between 
Norfolk and Gjford, 2 Fern. 208. | 
6. But where Lands are deviſed to be ſold for Payment of Portions 
to younger Children, and one of the Children dies after the Portion 
becomes payable, though before,the Land ſold, yet his Adminiſtra- 
tor ſhall have it, being an Intereſt veſted. Mich. 1684. between 
Bartholomew and Meredith, 1 Vern. 276. vide 2 Vern. 508. where 
a Portion to be pe purſuant to a Marriage-Settlement, was held an 
Intereſt veſted, being made to carry Intereſt, though the Party died 
before it became payable. | 
7. So where on a Marriage-Settlement, Lands are limited to the 
Husband for Life, Remainder to the Wife for Life, Remainder to 
the firſt, Oc. Sons of the Marriage in Tail Male, Remainder to J. &. 
in Fee; provided, if there be no Iſſue Male of the Marriage, and 
there be one or more Daughters living at the Husband's Death, then 
the Truſtees to ſtand ſeiſed, ſubject to the Jointure, to the Intent ſuch 
a, or Daughters ſhould receive out of the Rents 10000 /. and 
100 J. per Ann. Maintenance; but no Time limited for the Payment 
of the Portions; the Husband dies, leaving only one Daughter, who 
lives to ſeventeen, and by Will diſpoſes of the 10000 J. and it was 
decreed, that this was a veſted Intereſt in the hter, and well 
diſpoſed of by her Will. Trin. 1688. between Earl Rivers and Earl 
of Derby, 2 Vern. 72. 1 
8. If A. by Will gives 500 J. to his 27 N to be paid by his 
Executors, at the Age of twenty-one, out of his Perſonal Eſtate and 
Rents of his Real; and if not raiſed by that Time, the Executors 
to ſtand ſeiſed, and take the Rents till the 500 J is raiſed; and after 
Payment gives the Land to his Son; the Daughter marries at cigh- 
teen, and dies under twenty-one, leaving Iſſue a Daughter; the Huſ- 
band takes Adminiſtration, the Portion ſhall be raiſed ; and that by 


a Sale, tho' the Land, by Reaſon of Incumbrances, will produce F 
4 a 
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tle more than the 500 . Decreed Paſch. 1701 between Fackſon 


ad Rerrand, + Fora: qu jt |: 

9. An Eſtate was deviſed to the eldeſt Son, provided he or his Heirs 
ay 100 J. a- piece to his three Siſters, at their Age of twenty- one, or 
Marriage; one of the Daughters dies before twenty-one unmarried ; 
after 7. . buys the Eſtate, and thinking it ſubject to the dead Daugh- 
ters Portion (a Bill being brought for it in this Court) gave Bond to 
her Executrix to pay it; but being afterwards acviſed; that the Land 
would not be liable, he brings his Bill to be relieved againſt it; and 
ir was held by my Lord Keeper that though by the Law now uſed 
in this Court, the Land would not be liable to the Portion; yet; 

haps, when the Bond was given, it might have been otherwiſe 
taken; and there being no Fraud in getting the Bond, he would not 
relieve againſt it. Mich. 1702. between Smith and Acery. 

10. Upon a Marriage-Settlement, a Term was created fot railing 
Portions for Daughters at. eighteen, or Marriage; there was a Son 
and a Daughter of the Marriage; the Son died, and the Inheritance 
deſcended to the Daughter, who attained her Age of eighteen Years; 
and then fell fick, and in her Sickneſs made her Will, and thereby 
oave ſome ſmall _— and then gave all whatſoever ſhe had a 
Power to diſpoſe of, to her Mother, and made her Executrix, and 
died, not having attained her Age of Twenty-one Years; and the 
Queſtion was, whether by the Deſcent of the Inheritance to the ſame 
Perſon that was to have the Portion raiſed, the Land ſhall be thereby 
diſcharged of the Portion, or whether the Defendants ſhould have 
Right to it by the Will of her Daughter; it was decreed for the 
Mother; and that the Land could not be diſcharged of the Portion 
tillthe Daughter had been of Age to make her Election to have it 
ſo ; eſpecially ſhe having made her Will, and in general Words de- 
viſed it to her Mother: On an Appeal to the Lords, this Decree 
was affirmed. Hill. 1701. between Thomas and Keymi g. 

11. Term was created for raiſing a Daughter's Portion; but it 
being extinguiſhed by the Deſcent of the Inheritance on the Daugh- 
ter, it was revived again in Equity, for the Benefit of Creditors. 
Between Pozwell and Morgan, a Caſe cited 2 Fern. 208. vid: Title 
Creditor and Debtor. | 


(E) Where the Heir ſhall have the Benefif and 
Aid of the Perſonal Eſtate. . 


1. Ir an Heir is ſued upon a Bond- Debt of his Anceſtor's, in which 
1 be is bound, and he pays the Money, the Executor ſhall re- 
imburſe him as far as there are Perſonal Aſſets of the Teſtator's 


come to his Hand. Paſch. 18 Car. 2. between Armitage and Met- - 


calf, 1 Chan. Ca. 74. cid. 2 Chan. Ca. 5. That the Perſonal Eſtate 
in the Hands of the Executor ſhall be employed in Eaſe of the Heir, 
by whatever Means the Heir _—_—_ indebted, as Heir for the Per- 
ſonal Eſtate, having received the Benefit by contracting the Debt, it 
Is reaſonable that Satisfaction ſhould be made out of it. 

2. If a Man mortgages Lands, and covenants to pay the Money, 
and dies, the Perſonal. Eſtate of the Mortgagor ſhall, . in Favour of 


the Heir, be applied to exonerate the Mortgage. Between Cope and 


Cipe, 2 Salk. 449, in Cant". 1% yo & <A 4- 
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AI ele, . But if the Grandfather mortgages, and Covenants to pay the 


IM no} bo 7a - : Mortgage-money, and tbe Lands deſcend to his Son, and 


| his 
dies, having a Perſonal Eſtate and a Son, the Son's Perſonal Fon 


aftogates, 460. ſhall not go in Aid of this Mortgage. 2 Salk. 450. 


4. So where 4. Mortgages his Lands to B. and afterwards ſells i 
to C. for 1000 JL Which includes the Mortgage-money, C. ſhall pay 
the Mortgage, and ſhall have no Aid of the Perſonal Eſtate of 4. for 
he has made it his own Debt. 2 Saſk. 450. vid. 1 Vern. 37, tha 
where the Equity of Redemption is purchaſed, the Mortgage ſhall 
not be diſcharged out of the Perſonal Eſtate. 

FJ. If Lands in Mortgage are deviſed to J. S. the Deviſee ſhall not 
have Aid of the Teſtators Perſonal Eſtate in the Hands of the Exe. 
cutor. Hill. 27 Car. 2. between Corniſh and Mew, 1 Chan. Ca. 251. 
wide 1 Vern. 36. Pockley and Pockley cont, where it is held by my 
Lord Chancellor, that not only the Heir, but likewiſe a Deviſce, or 
Heres Fattus, ſhall have the Benefit of the Perſonal Eſtate; and 
2 Chun. Cu. 84. 8. C. and S. P. and that Debts ſhall be paid out of 
the Perſonal Eſtate in Favour of a Deviſee, tho a Widow, who 
claims a Third by the Cuſtom of the Province of ork, is prejudiced 
thereby. O, "$422 8. 

6. If there be no Covenant in the Deed for the Payment 6f 
the Mortgage - money, yet the Perſonal Eſtate ſhall be liable in 
the — of the Executor. 2 Sall. 449. 1 Fern. 436. J P. ar- 

ES 
=o But if a Mortgage in Fee is made redeemable at Michael. 
Mas 1710. or at any other Michaetmas, on fix Months Notice, and 
no Covenant to pay the Money; and the Mortgagor continues in 
Poſſeſſion, pays the Intereſt, and by Will deviſes his Perſonal Eſtate 
to his Wife and Daughter; the Perſonal -Eſtate is not liable in Eaſe 
of the Real, there being no Covenant either expreſſed or implied. 
Mich. 1715. between Hozwell and Price, 2 Fern. 701. 
S8. If an Heir has Lands deſcended to him, incumbered with a 
Mortgage, and he, before any Application made by him to have Aid 
of the Perſonal Eſtate, diſpoſes of them, he cannot afterwards come 
upon the Perſonal Eſtate; for the Equity, that an Heir has, is that 
the Lands may deſcend clear to the Family. Mich. 1702. between 
Wood and Fenwick. | 
9. If a Man makes a Settlement of his Eſtate on Truſtees, for 
Performance of his Will, aid payment of Debts land Legacies, and 
at the ſame Time makes his Will, 'arid thereby Yebiſes that the Truſ- 
tees ſhall pay ſeveral Legacies, and that the Surplus ſhall go to the 
Heir, and makes his Wife Executrix, but does not exprefly deviſe the 
Perſonal Eſtate to her; the Perſonal Eſtate in this Caſe ſhall be ap- 
plied in Eaſe of the Real. Hfll. 28 Car. 2. between Lord Grey and 
Lady Grey, i an, Ca. 296. "> ; 
10. If Lands be deyiſed for the Payment of Debts and Legacics, 
and the Reſidue of the Perſonal Eſtate be given to the Executors a- 
(a) By the ter the Debts and Legacies paid, the (a) Perſonal Eſtate ſhall, not- 
— withſtanding, as far as it will go, be applied to the Payment of the 
* Head, Debts, and the Land charged no further than is neceſſary to make up 
he guneral the Reſidue. Paſeh.. 32 Car. 2. 2 Vent. 349. 
pears to be, that the Heir'a Law (hull have the Perſonal Eftare in Exoicrarion of the Real, unlth 
— — — words to exempt it, or unleſs the Intent of the Teſtator firongly appears, that it 
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II. If a Man deviſes Lands for Payment of his Debts, and makes 
an Executor, and leaves a Perſonal Eſtate, no Part of the Perſonal 
Eftate ſhall go to the Pa t of the Debts; becauſe by making of 
an Executor, the Teſtator's Intent appears, that the Executor ſhould 
have the Goods, the Teſtator having made another Proviſion for the 
payment of his Debts ; but if a Man diſpoſes of Lands for the Pay- 
ment of his Debts, and after dies Inteſtate, the Perſonal Eſtate ſhall 
be chargeable in the Hands of the Adminiſtrator; for no ſuch Intent 
appears, as before, per Serjeant Fuuutain, and admitted by the 
Maſter of the Rolls. 18 Car. 2. between Felrham and Harſfton, 
1 Leo. 203. O. and 21d. 2 Fern. 120. That a Deviſee of Lands 
charged ſhall have it before an Executor, unleſs it be expreſly deviſed 


to him. | | 3 
12. If a Man deviſes his Fee- farm Rents to be ſold for Payment 
of his Debts, and the Surplus to go betwixt his Heir at Law and his 
younger Brother, and deviſes his Houſhold-Goods to go with his 
Houſe, and the Reſidue of his Perſonal ERate to his Siſter ; the Per- 
ſonal Eſtate ſhall not be applied to pay Debts in Eaſe of the Real. 
Mich. 1716. between JW.aiuzeright and Beudlozwes, 2 Vern. 718. And 
per Lord Chancellor, there is a Difference where an Eſtate is only 
charged with Payment af Debts, and where it is deviſed to be fold 
out and out to pay Debts. Vid. 2 Vent. 359. And that in the frit 
Caſe, the Reſidue of the Perſonal Eſtate thall not go in Exoncra- 

tion of the Real. 2 8 | 

13. A. by Will gives ſeveral pecuniary Legacies, and after deviſes 
Lands to Truſtees, and their Heirs in Truſt, that they do and ſhall; 
by Mortgage or Sale of the ſaid Premiſſes, or any Part thereof, pay 
and fatisfy his Debts, and the ſaid Legacies and Funeral ces; 
then he deviſes all his Goods, Chattels, and Houſnold-Stuff, in ſuch a 
Houſe to another, and then, goes on in theſe Words, All the Reſt and 
Reſidue of my Perſonal Eftate, I give and deviſe to my Wife, whom 
I make ſole Exerutrix. Per(Cur,, Toe Reſidue of the Perſonal Eſtate 
belongs :to the Mife, in the Nature of a ſpeciſick Legacy, (exempt 
from Debts, Legacies and Funerals; for though the Perſpnal Eſtate 
is the natural Fund for them; yet here he has expreſly provided an- 
other fort that. Purpoſe, by Words of an imperative Signification, that 
the Traftees do ui ball, &c. which is ſtronger than a bare Charge 
to his Petfonal !Eftate, which Will, without Words of Exemption 
mig be liable in therhrſt place; and thaugh the 'Wotds ;Reft a. 
Reſidue of bir Perſonal Hſtute, are generally underſtood,, Reſt, and 
Relidue after: Dedts, Legacies and Funertzis; yet here they are rela- 
tive to the laſt: Antecedent of: the Deviſe. of bis Goods, Chattels and 
*Houſholdsſtaft at: ſuch a Houſe, and: paſs: to his Wife as a Jpecifigk 
Deuiſe, in the ſame Manner sas the next: proceeding Deviſe did to 
dhe! Deviſee thereof, and are to be. underſtoad the, Reſidue of hat 
he had not before particularly deviſed; not the Reſidue aſter Nebts 
paid. Hill. 17 24. tbetween. ams and Meyrick, at: the. Ralli. 


(F) Jn 


3 
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(F) In what Caſes there ſhall be a reſulting 
Truſt foꝛ the Benefit of the Heir. 


1. IF Lands are appointed to pay Debts, the Heir is intitled to 
have the Lands when the Debts are paid; if to be ſold, he is 

intitled to the Surplus; but if there be any Abuſe, he muſt take his 
Remedy againſt the Truſtee, and not againſt the Purchaſer. 34 Car. :. 
between Culpepper and Afton, 2 Chan. Ca. 115. O. If not in ſome 
Caſes againſt a Purchaſer; and ode of what Things a Purchaſcr 
muſt take Notice at his Peril, Title Notice. 

2. If a Term for Years is created for a particular Purpoſe; as to 
raiſe Portions, c. the Surplus ſhall go to the Heir. 1 Salk. 154. 

3. But where J. S. made her Will in the following Words, 18. 1 or- 
dain and conflitute H. N. to be my Executor of this my Laſt Mill, and 
1 40 gice all my Eftate, Real and * — to diſpoſe of for the Pq- 
ment of all my juſt Debts, and for the Performing of all ſuch Legacies, 
as 1 bare herein, or by the Codicil annexed, bequeathed unto my Exe- 
cutor above-named; and gives ſeveral Legacies in Money, and a. 
mongſt others, 200 J. to her Uncle; who was Heir at Law; and by a 
Codicil gives the Siſter of H. N. her Executor, 500 J. but gives him 
nothing; and it was held by my Lord Keeper and four Judges, that 
there was no reſulting Truſt for the Benefit of the Heir, and that 
H. N. had a Fee, for otherwiſe he would reap no Benefit by the 
Deviſe. Hill. 22 Car. 2. between North and Crompton, 1 Chan. Ca, 
196, 197. | ; 
4. It Lands are deviſed to Truſtees to ſell, and out of the Money 
arumg by Sale, amongſt other Sums, to pay 1004. to his Heir at 
Law, and no Diſpoſition is made by the Teſtator of the Surplus of 
his Eſtate, the Land ſhall not be turned into Perſonal Eſtate; nor 
more ſold than is neceſlary to pay the Legacies; and the Heir ſhall 
have the Reſidue as a Reſulting Truſt. Paſch. 1701. between Rar 
dall and Bookey, 2 Fern. 425. © 

5. So if A. by Will deviſes his Land to Truſtees, to ſell, and to di- 
pole of the Money as he by Writing ſhould appoint ; and for Want of 
Appointment, to his four Nephews, and 4. by Writing appoints his 


Truſtees to pay ſeveral ſums to ſeveral Perſons, but not near the 


Value of the Land, the Heir ſhall have the Reſidue, and not the 
Nephews, as an Intereſt reſulting, and not diſpoſed of. Decreed Hil. 


1706. between the City of London and Garzway, 2 Lern. 275 
ay- 


6. If A. deviſes his Real Eſtate to Executors, to be ſold 
ment of Debts, the Surplus, if any be, to be deemed Perſonal E- 
ſtate, and go to his Executors, to whom he gives 20.4. a- piece, thc 
Surplus ſhall be a Truſt for the Heirs at Law. Decrecd and affirm- 


ed in the Houſe of Lords, between Counteſs of Briftol and Hunger- 


ford, 2 Fern. 645. un | 

7. If Lands are deviſed to three Perſons, and their Heirs, to the 
Uſe of them and their Heirs, upon the Truſts after-mentioned, and 
then the Teſtator directs them to convey Part to 4. for Life, and o- 
ther Part to B. in Tail, but gives no Direction as to the Remainder 
in Fee, tho Two of the Truſtees be related to the Teſtator; yet the 
Remainder will not belong to them, but be a reſulting Truſt = ” 

n 
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Benefit of the Heir. Hill. og. between Hobart and Counteſs of Suf- 
folk, 2 Vern. 644- of : 970 | 

8. Bur where J. L by Will deviſed to his Couſin T. M. by Name: 
all his Meſſuage called, ©c: to have and to hold, to him and his 
Heirs for ever in Truſt, to be ſold for the Payment of all his Debts 
and Legacies, within a Year after his Death; and makes him Execu- 
tor; but gives him no Legacy, tho he was as nearly related to him 
as the Heir at Law: And it was held by two Lords Commiſſioners 
againſt one, that there ſhould be no reſulting Truſt; for then the Ex- 
ecutor, Who was taken Notice of as Coulin, would have nothing but 
his Labour for his Pains. Mich. 1691: decreed between Couningham 
and Melliſh; which was affirmed in Parliament. 


(6) What Things ſhall go-to the Heir, and 
not to the Exrecutoz. 


1. IF there be a Mortgage in Fee, and two Deſcents caſt, and 
there is more due on it than the Value of the Land; and 
though the Mortgagor ſays he will not redeem, yet it ſhall go to 
the (a) Executor, and not to the Heir, the Equity of Redemption 
not being forecloſed or releaſed: Mich: 1699. between Tabor and d whom 
Grocer, 2 Vern. 367. * gage Money 
1 is to be paid, 
dide Title Mortgages, Letter (B.) 


2. But if a Mortgagee in Fee enters for a Forfeiture, and after 
ſeven Years Enjoyment abſolutely ſells the Lands to J. & and his 
Heirs; this Eſtate ſhall not be looked upon to be a Mortgage in the 
Hands of J. &. ſo as to make it Part of his Perſonal Eſtate; but it 
ſhall be for the Benefit of the Heir. Mich. 1684. between Cortou 
and Iles, 1 Vern. 271. 1 

3. If a Man has ſeveral Mortgages, one of which is a Mortgage 
in Fee, on which he entred for a Forfeiture; and he deviſes thoſe 
Lands which were mortgaged in Fee, to his two Daughters and their 
Heirs; and the other Mortgages to them, their Executors, (5c. and 
one of the Daughters dies, her Share of the mortgaged Lands in Fee 
ſhall go to her Heir, and not to her Adminiſtrator ; for it was the 
Teſtator's Intent, that thoſe Lands ſhould paſs as Real Eſtate, tho' be- 
tween him and the — they were but a Mortgage. Hill. 1706. 
between Nops and Mordaunt, 2 Fern. 581. 9 | 

4. If the Heir of the Mortgagee forecloſes the Mortgagor, yet the 
Land ſhall go to the Executor, unleſs the Heir thinks fit to pay him 
the Mortgage-Money, and then he may have the Benefit of the 
Mortgage. 2 Fern. 67. | 
5. It Money by Marriage-Articles be agreed to be laid out in 
Land, and ſettled on the Husband and Wife for Life, Remainder to 
their Ilſue, Remainder to the Husband in Fee; with a Proviſo, that 
in Caſe the Husband died without Iſſue, the Wife might make her 
Election, whether ſhe would have the Land or Money: The Huſ- 
band dies before any Purchaſe made, leaving his Wife Enſeint of a 
Aaaa  Davghter, 
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Daughter, who was born foon after his Death, but died at a Month 
old; this Money ſhall not be laid out in a Purchaſe, for the Bene. 
fit of the Heir of the Husband, but ſhall go to the Wife, as Adam 
niſtratrix to her Husband and Daughter; but it would be otherwiſe 
had a Bill been brought in the Life-time of the Infant; per Ny; 
Lord Keeper. Hill. 1684. between Kertrleby and Atzwood, 1 Very, 
298, 299. but this Decree was reverſed by Lord Zefferies, wbo 
held, that the Money was bound by the Marriage-Agreement 
i Fern. 471. But if Money be agreed to be laid out in Land, in 2 
Marriage-Settlement, and there is no Ifſue, whether this Money ſhall 
be looked upon as Land, and thereby defeat Simple Contrac-Cye. 
ditors. Oucre 1 Salk. 154. | L 

6. If the Wife's Portion, and the like Sum of the Husband's Mo. 
ney, is agreed to be laid out in Lands, to be ſettled on them and 
the Heirs of their Bodies, without mentioning how the Remainder 
over ſhould be limited, and they both die without Iſſue, and before 
any Purchaſe made; the Money ſhall be paid to the Heir of the 
Husband, and not to the Adminiſtratrix of the Wife, though ſhe 
ſurvived the Husband. Paſch. 1687. between Knight and Arhyn,, 
2 Vern. 20, 21. | 

7. If by Marriage-Articles it is agreed, without any poſitive Co- 
venant, that 300 4 being the Wife's Portion, ſhould by the Conſent 
of the Husband and Wite, be laid out in Lands, and ſettled on the 
Husband and Wife for their Lives, Remainder to the Heirs of their 
two Bodies, Remainder to the Heirs of the Body of the Wife, Re- 
mainder to the Wife's Brother in Fee, and the Wife dies without 
Iſſue, and then the Husband dies; the 500 J. not being laid out, 
this Money ſhall not be taken as Land, and therefore go to the Bro- 
ther, to whom the Fee was limited; per Trevor and Rawlinſon 
Lords Commiſſioners, againſt Hutchins, Paſch. 1691. between H⸗ 
mons and Rutter, 2 Vern. 227. 

8. If a Man purchaſes Lands in his own Name, and takes an 
Aftgnment of a mortgage Term, in the Name of a Truſtee, yet the 
Term ſhall attend the Inheritance, and go to the Heir. Hl 1680. 
between Jin and Tin, 1 Vern. 1. 

9. So if a Purchaſer takes the Mortgage Term in his own Name, 
and the Inherſtance in the Name of a Truſtee, yet it ſhall go to 
the Heir, though not mentioned to attend the Inheritance, Mich. 


35 Car. 2. between North and Langton, 2 Chan. Ca. 156. 2 Chan. 


ep. 271. 8.C. but where a Term attending on the Inheritance, ſhall 
or ſhall not be Aſſets, ©/4e what ſhall be Aſſets, Title Execuor 
and Adminiſtrator. | | 

10. If a Woman, who is a Cęſtuy que Truſt of a Term, having 
the Inheritance in her, marries and dies; the Term ſhall attend the 
Inhentance, and not go to the Husband as Adminiſtrator of his Wite, 
__— I 705: between Be and Stamford, 2 Vern. 520. 1 Salk. 
154. K. 

2 If the Plaintiff's Father ſeiſed in Fee of Lands, articles to 
pay J. S. 1000 J. to build an Houſe on the Premiſſes, and dies be- 
fore the Houſe is built, the Heir may compel the Builder to build it, 
and the Father's Executor to pay for it. Decreed between Holt and 
Holt, Mich. 1694. 2 Vern. 322. 
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12. If the Dean and Chapter of make a Leaſe to a Man, 

his Executors and Adminiſtrators, for three Lives; this ſhall be a de- 

ſcendible Eſtate, and go to the Heir, and not to the Executor; per 

(er, but the Cauſe ended by Compromiſe; between St. Fobn's Co/- 

hee and Theming, 2 Vern. 36. 

513. Pictures and Glaſſes, tho generally ſpeaking; Part of the Per- 

ſonal Eſtate, yet if put up inſtead of Wainſcot, or where otherwiſe - 

W ainſcot would have been put, ſhall go to the Heir ; for the Houſe | 

ought not to come to the Heir maimed or disfigured. 2 Fern. 508. 40 64.5: 


(4) What ſhall be Aſſets by Dilcent in the 
Hands of the Heir; 


Aſſets at Law, yet is Aﬀets in Equity; and if aliened or re- be Afers, 
leaſed by the Heir, he ſhall be anſwerable for the Value: Paſch. vacate 
1688. between Sazvlep and Gotver, 2 Fern. 61. Adminiſtra- 

2. If a Man obtains Judgment againſt an Heir, who has a Rever- . 
fon in Fee deſcended on him, the Judgment is only of Aſſets, quando 
acciderint, and the Creditor cannot by a Bill in Equity compel the 
Heir to ſell the Reverſion; but mult expect until it falls: Hill. 1690. 


between Fortrey and Fortrey, 2 Vern. 134. 
Un 28 Por Ao ty HER, 6 SA 9 . 


1 AN Equity of Redemption of a Mortgage in Fee, though not Wha hall 


(1) Unreaſonable Bargains and Securities ob⸗ 
tained from young Heirs, in what Caſes to 
be ſet aſide, Yrde Title Bonds. 


1. Ir an Heir Apparent be intitled to an Eſtate Tail, after the Death 
of his Father, which, if in Poſſeſſion, is worth 800 J. and he is 
caſt off by his Father, and deſtitute of all Means of Livelihood; 
and he for 30 J. paid him in Money, and 20 J. per Ann. ſecured to be 
paid him, during the joint Lives of him and his Father, abſolutely 
conveys his Remainder in Tail to J. S. and his Heirs; and the Fa- 
ther lives ten Years after this Conveyance, yet the Heir ſhall be re- 
lieved againſt this Conveyance, altho it was abſolute; and tho' J. S: 
had loſt his Money if the Heir had died in his Father's Life-time; 
per Nottingham L. C. Trin. 34 Car. 2. between Not and Hill; 
1 Vern. 167, 168. but upon a Re-hearing, this Decree was reverſed 
by North Lord Keeper, who ſaid he could not relieve the Heir, un- 
leſs it be declared a Law in Chancery, that no Man muſt deal with 
an Heir in his Father's Life-time; but upon a ſecond Re-hearing, this 
laſt Decree was reverſed, and the firſt eſtabliſhed by ZeFeries L. C. 
who faid, that he took it to be an unrighteous Bargain from the Be- 
ginning, and that nothing Which happened afterwards could help it. 
2 Chan. Ca. 120. F. C. 1 Vern. 27. S. G * 
2. If one intitled to an Eſtate, aſter the Death of two old Lives, 
takes 3 50 J. to pay 700/. when the Lives fall, and mortgages the Eſtate 
& a Security; tho' both the Lives die within two Years, yet _ 


kk 
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, * a , ® 1 rr 
(a) Note; ſhall be no Relief (a) againſt this Bargain. Hill. 1682. between 
n — Batty and Loyd, 1 Fern. 141. | 
gains, with : | 

Heirs or others, are not always ſer aſide in « Court of Equity, for they may be fair; and i; j, on! 
upon the Circumſtance of Fraud, or being extreamly unreaſonable, that they can be overthrown: 5 

Bargains of this Kind will nor be afliſted in a Court of Equity, though there are not ſufke;.” 
Grounds to ſet them quite aſide. Vide 1 Vern. 271. 2 Chas. Ca. 136, 137. 2 Vern, 15, Ang Now 
That regularly the Party, who comes to be relieved, muſt reſtore the Money paid, Er. according 
to that Maxim in Equity, He who would have Equity done him, muſt do i to others. But for this b. 
where Relief has been given againft unreaſonable obtained young Heirs, Title Bond and 
Obligations, and vide | | | 


CAP. XXIII 
Pf Jdeots and Lunaticks, 


(A) Of Jdeots and Lunaticks, who are ſuch, how 
found, to whole Cuſfodyp to be committed; and here of 
the Power and Duty of their Committees, and of 4 
buſes done them. | 

(B) What Acts of Jdeots o2 Lunaticks are good, void 
02 voidable, 


(A) Of Ideots and Lunaticks, who are ſuch, 
how found, to whoſe Cuſtody to be commit- 
ted; and here of the Power and Duty of their 
Committees, and Abuſes done them. 


I. HE King by Letters Patent, granted to A. the Cuſtody 
of C. D. Habendum to A. his Executors, Adminiſtrators 
and Aſſigns, during the Ideocy of the ſaid C. D. after the 
Death of 4. P. obtain d Letters Patent for the Cuſtody 


of the ſaid Ideot; and upon arguing the Point, i. whether the Cuſtody 


of an Ideot, can by Law be granted to a Man, his Executors, Admini- 
2 ſtrators 
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Of Ideots and Lunaticks. 


ſcrators and Aſſigns, my Lord Chancellor inclined that it could not; 
for tho it be an Advantage and Emolument to the King, yet it 
is coupled with a Truſt; and if the Grantee ſhould die inteſtate, or 
make an Infant Executor, it would be highly inconvenient; and he 
{aid there was no Precedent of any ſuch Grant from the Time of 
the making the Statute de Prerogat. Regis, Mich. 1681. between 
Prodeers and Phrazier. 1 Vern. 9. 1 Vern. 137. & C. where it is 
ſaid, that my Lord Keeper North refuſed to do any thing in it, till 
the Validity of the Patent was determined in a Legal way. Vid. 
; Mod. 43. S. C. where in J. R. the Grant to the Executors was 
held good; for the King has the ſame Intereſt in an Ideot, that he 
had in his Ward, which always went to the Executor of his Gran- 
tee; but it was otherwiſe of a Lunatick. 1 bag 

2. If an Inquiſition find that ſuch a one was an Ideot for eight 
Years laſt paſt, ſuch Inquiſition is void; for an Ideot muſt be found 
to be ſo a_uativitates otherwiſe it is not an Ideot, but a Lunatick 
only. Between Prodgers and Phrazzer, 1 Fern. 12. per Lord Chan- 
cellor. Vid. 3 Mod. 43. & C. in B. R. where this finding was held 
ſufficient; for the Inquiſition finding the Party an Ideot, the Adding 
eight Years. was ſuperfluous. N a 

3. A Woman was found a Lunatick, and the Cuſtody of her was 
committed to a Stranger; on Application made by her Siſter, to have 
the Cuſtody, ſhe inſiſted, that as ſne was next of Kin, ſo. ſhe was 


the propereſt Perſon for that Purpoſe; for being intitled to Admini- 


ſtration to the Lunatick, ſhe would be the more careful © 
Effects; and the Objection to a Guardian as next of Kin, who may 
inherit, will not hold in this Place, becauſe there :js. no Inheritance. 
My Lord Chancellor held, that this was not a Matter of Right, but 
of Prudence, and that he would not remove her from the Cuſtody 
of the Stranger, nor ever grant the ; Cuſtody of a Lunatick to one 
who ſhould make gain of it; but he ſaid the Siſter ſhould be called 
to the Yearly' Account before the Maſter. Lady Cope's Caſe, 2 Chan. 
4. A Lunatick, before he became ſuch; made à Mortgage of a 
good Part of his Eſtate! for 50 J. afterwards his Committee tranſ- 
ferred this Mortgage, and took up 3 or 4004 more upon it; and 
my Lord Keeper declared, the Mortgage ſhould ſtand a Security for 
504. only; and he likewiſe held that the Committee of a Lunatick 
has an Eſtate but during Pleaſure, and therefore cannot make Leaſes, 
nor any ways incumber the Lunatick's: Eſtate, without ſpecial Or- 
der of this Court, where the Profits are not ſufficient to maintain 
the Lunatick. And as to Improvements: and Buildings made by a 
Committee, on the Lunatick's Eſtate, that the Heir, upon the Luna- 
ticks Death, muſt be let into the Eſtate, without making any Al- 
lowance for ſuch Improvements. Mich. 1584. between Foſter and 
Merchant, 1 Vern. 262. INS 
5. The Committees of a Lunatick, having inveſted Part of the 
Lunatick's Perſonal Eſtate, in a Purchaſe of Lands, made in the 


Lunatick's Name, to him and his Heirs; the Queſtion was, whether 


the Committees had not exceeded their Power, by changing the Per- 
ſonal Eſtate into a Real Eſtate, and thereby defeating the next of 
Kin, in Favour of the Heirs at Law. And after great Debate, and 
upon reading the Statute made touching the Granting of the Cuſtody 
of the Lunatick, whereby it is provided, that the Surplus ſhall be 
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ſtanding, ſhould be made by Fine in C. B. that the Judges might in- 
2 | 


ſafely kept and delivered to bim, if he recover; if not, upon his 
Death to be employed for the Benefit of his Soul, Gc. The Court 
decreed an Account of the Perfonal Eſtate, and the Lands purchaſed 
to be fold, and the Money to go and be divided as Perſonal Eſtate 
amongſt the next of Kin. Mich. 1690. between Atzd/ey and Arxdley; 
2 Vern. 192. 2 a 18:6 af gui. 

6. If a Man forcibly takes away a Lunatick, whilſt! ſhe is under 
Commitment, and marrics her, this is ſuch a Contempt, for which 
the Court of Chancery will commit him; but if the Marriage is 
afterwards held good in the Spiritual Court, (as it may be by being 
conſummated in one of her lucid Intervals) and if upon Inſpection it 
appears, that ſhe is reſtored to her Uuderſtanding, the Hus band ſhall 
be diſcharged, and the Commiſſion of Lunacy vacated. Trin. 1702, 
Mrs. Aſters Caſe. | | 1 


. 


p) What Acts of Jdeots o Lunaticks are 


1. | F a Man who is uon Compos Mentis aliens Lands, this ſhall 
; not be reſtored to himſelf in Chancery, upon a Matter of 
Equity, againſt the Maxim of the Common Law. 1 Roll. Rep, 
per Lord Chancellor and J. Dodderidge. O, Arn nee 
2. J. K. by Inquiſition, was the 23d of June 1664. found a Lu- 
natick, with a Retroſpe@ of 17 Years; it was likewiſe found, that 
he aſſigned a Debt ſufficiently ſecured to him for the Purchaſe of a 
certain Manor; and on a Bill brought in his Behalf: by the 4trorney 
General, Juſtice Tyrri# held, that he ought to be rclieved, and of 
the ſame Opinion was my Lord Keeper, on a Rehearing; and ſaid, 
that it was not neeeſſary, that the Lunatick ſhould be a Party, but 
gave the Defendant Leave to traverſe the Inquifition. Mrch. 20 Car. 2. 
between the 4rzormey General on behalf of Hnith a Lunatick, and 
Sir Robert Parkhurſt, 1 Chan. Ca. 113. Vid. 1 Chan. Ca. 153-8. C. 
cited, and there held, that it is , that the Lunatick ſhould 
be made a Party; ſecus of an Ideot, and that it was diſpenſed with 
_—_ above Caſe, becauſe he ſhould not be admitted to ſtultify him- 
3. If 4. Tenant for Life, with Remainder to his firſt Son in Tail, 
Remamder to B. in Fee, and A. being non Compos, ſurrenders by 
Deed to B. before he has a Son, this Deed of Surrender is abſo- 
lutely void, and the contingent Remainder not deſtroyed. Between 
T7 hompſon and Leach; adjudged in B. R. and affirmed on a Writ of 


Error, in the Houſe of Lords, Shovzy P. C 156. 2 Salk. 427. K C. 


3 Lev. 284. 2 Sath. 576. S. C. vid. 2 Chan. Ca. 103. where 2 Con- 
„ by a Perſon of weak Underſtanding was ſet aſide; and 
2 Hern. 189. ä N 

4. A. obtained a Purchaſe at a great Undervalue by Deeds, Fines 
and Recoveries, from one who was a Lunatick ; and on Applica- 
tion of his Committee, the Purchaſe was ſet afide. 2 Vorn. 678. cid 
2 Vern. 414. that a Settlement made by a Lunatick, tho' not unrea- 
ſonable, ſhall be ſet aſide; id. 1 Fern. 155. where the Court di- 
rected that a Settlement, which was intended to be made by one who 
was found a Lanatick, but it was urged, was reſtored to his Under- 
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ſpect and examine him; ci. 1 Fern. 105. that a Will made by one 
who afterwards becomes non Compos, is not revoked by his being 
fund afterwards a Lunatick ; and that a Bill will not lie to eſta- 


kli the Teſtimony of the Wizneſles to it in Perpemam rei Me- 


. A Bill was brought by a Lunatick and his Committee, to ſet 
aſide a Settlement, which had been obtained from him by the Defen- 
dant, before the Ifluing out of the Commiſſion of Lunacy ; but ſub- 
ſequent to the Time, wherein by the Commiſſion he was found to 
have been a Lunatick ; and the Bill charged ſeveral Acts of Inſanity 
and Diſtraction, previous to the Making of the Settlement, and the 
I{uing out of the Commiſſion ; and charged likewiſe, that the Commil- 
ſion of _ was ſtill in qr Wc this Bill the Defendants de- 
murred, for that twas agginit a. xnq xim of that an 
Perſon ſhould be admitted to Rulely bent ck 4 Nang the 
of the -Lunaoy, he cannot be to know what 
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CAP. XXXIV. 
"Infant, 


(A) Infants, how far favoured in Equity, 

105 How far bound in Equity, oz leis favoured than at 
w. | =_ | 

() What Acts of Jufants are good, void, 02 voidable. 
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: -( A) Infants, how far favoured in Equity, 


1. F a Man intrudes upon an Infant, he ſhall receive the Profits 
but as Guardian, and the Infant ſhall have an Account 


(a) The ine ff againſt him in (a) Chancery, as Guardian. 1 Fern. 295. 
— — per Lord Keeper. 


far regarded and taken care of in this Court, that no Decree ſhall be made againſt an Infant, without 

having a Day given him, to ſhew Cauſe after he comes of _ An Infant may by his Prochein any | 

call his Guardian ro an Account, even during his Minority : If a Stranger enters and receives the Pro- 

firs of an Infant's Eftate, be ſhall, in Conſideration of this Court, be looked upon as a Truſtee for the 

Infant. Per Holt Ch. Juſt. in his — of the Caſe of Lord Falkland and Bertie, 2 Vern. 342. this 

— will — building Leaſes for ſixty Years, of Infants Eſtates, when it appears to be tor their 
2 Vern. 224. - 


2. If a Man, during a Perſon's Infancy, receives the Profits of an 
Infant's Eſtate, and continues to do ſo for ſeveral Years after the In- 
fant comes of Age, before any Entry is made on him; yet he ſhall 
account for the Profits thoughout, and not during the Infancy only. 
Decreed Paſch. 1699. between Zallop and Holævorthy. 

3. An Infant cannot be forecloſed, without a Day to ſhew Cauſe 
after he comes of Age; but the proper Way in ſuch a Caſe is to de- 
cree the Lands to be ſold to pay the Debts, and that will bind 
the Infant; per Cur”, Between Booth and Rich, 1 Vern. 295. But if 
there be a Mortgage, and it depends on a diſputable Title, fo that 
no Money can be had by an Aſſignment of it over, Equity wil! 
not Decree an Infant to be forecloſed till he comes of Age. 2 Vent. 
351. 

4- If Lands are deviſed to be ſold for Payment of Debts, the 


Lands may be decreed to be ſold without giving the Heir, who ss 
2 | an 
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2 Infant, a Day to ſhew Cauſe, when he. comes of Age, for no- 
thing deſcends to him; but if he is decreed to join in the Sale, he muſt 
have a Day after he comes'of Age. Decreed:'on a Bill of Review. 
T1117 ̃ — 1 

5. If an Infant puts in an Anfwer by Guardian, and there is' a De- 
cree againſt him, without any Day given him to ſhew Cauſe, ſuch 
Anſwer ſhall not be read, or admitted as Evidence againſt him 
when he comes of Age; but if a ſuperannuated Defendant puts in an 
Anſwer by his Guardian, it ſhall be read againſt him at any Time 
after; for he is ſuppoſed to grow worſe, and is not to have a Day to 
ſhew Cauſe. Per Lord Keeper, Trin. 1704: between Sir Richard 

6. If A. deviſes Lands to Truſtees, until Debts paid, and then to 
in Infant and his Heirs, and J. &. enters and levies a'Fine, and ſive 
Years paſs, and the Infant, when of Age, brings an Ejectment, but 
is barred, becauſe the Truſtees ſhould: have entred, yet Equity will 


relieve, and not ſuffer an Infant to be barred by the or rn the 


Truſtees, nor to be barred of a Truſt Eſtate during his Infancy ; and 
the Infant, in this Caſe, ſhall recover the mean Profits. Decreed 
Mich. 1699. between Allen and Sayer, 2 Fern. 368. 

7. A Court of Equity may, by the Approbation of an Infant's 
Relations, allot the Infant Maintenance out of a Truſt Eſtate, tho 
there be no Proviſion in the Truſt for that Purpoſe; and this is found 
ed on natural Equity. Trin. 1691. between Englefield and Engle- 
field, 2 Vern. 236. Nic) g 10 WM a 21 flow | 


* 


(3) Inkants, how far bound in Equity, oz leſs 
__ _ favoured than at Law. 
Yi 1 75127 SOUS 

I, 123 have been obliged to Anſwer in Equity, when the Parol 

ſhould have demurred at Law. 'Toth. 108. rr | 

2. A Sequeſtration may iſſue againſt an Infant. 2 Chan. Ca. 163. 
. Infants may be forecloſed of the Equity of Redemption. Vid. 

1 Vern. 295. 2 Pen: 356. | 
4. If an Anceſtor dies indebted by Bond, in which the Heir is ex- 
preſiy bound, and leaves no Perſonal Aſſets, and the Lands deſcend 
on an Infant Heir, whether Equity will, during the Minority of the 
Heir, decree Satisfaction. Quere & vid. 1 Vern. 173. Where it is 
ſaid, that Infants may be ſued in Equity, and that there is no Prece- 
dent, that the Parol ſhould demur; and 1 Vern. 428. where the 
Maſter of the Rolli ſaid, that he thought ſuch a Decree reaſonable; 
but the Reporter adds a Dubitatur to it. WITNESS FIT 
. If one gives her Son other Lands in Lieu of Lands intailed, 
and by her Will gives her intailed Lands to her Daughter, and 
takes a Bond from her Son to permit her Daughter to enjoy the in- 
tailed Lands, and the Son dies, leaving an Infant Son, who being in 
Polleſſion of the Lands that came in Reconipence, brings an Eſect- 
ment for the intailed Lands; but by [Reaſon of the Infancy: of the 
Grandſon, the Bond cannot be ſued ; if the Daughter brings a 
bill, ſhe ſhall by Decree be quieted in Poſſeſſion of the intailed 
Lands, until fix Months after the Infant comes of Age, and then the 
ee, Crete. ieh bai 


— 


Siſter, thaugh an Infant, to pay the 300%. in ſix Months, with In. 
tereſt from the Mother's Death, or in Default to account for Profit 
af a Moiety, and the Moiety to be ſet out by Commiſſioners, and to 
be held and enjoyed by the younger Siſter; but the Elder being an 
Isfant,' muſt bave a Dey to ſhew Cauſe when ſhe comes of Age 
Hill. 170 between mary and Baynard, 2 Vern. 479- 
7. An: ſhall be bound by Conditions in Fact, and ſuch Con. 

—— as ha can perform in Equity as well as in (a) Law. Vid. Fry 

tant is hound and Porters Cale, 1 Mod. goo. 2 Vere. 443. 

or Deſcent. 1 f. 235. 6. „01 Pi i T. LL BT | | g i 
8. M. —— — her Servants, on Condition, that 
if any. of them came up a Prize of 20 /. or more, they ſhould give 
one Half to her Daughter; the Ticket given the Foet-Boy, who was 
an Infant, came up 10004-Prize; and it was held, that the Daugh- 
ter was well intitled to a Moiety; for a Gift to an Infant, on Candi- 
tion, binds him as well as another Perſon. Trin. 1706. between Set 


and Houghton, 2 Vern. 560. | 
I — „„ ea — 
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(C) What Aus af Junfants are good, void, 0: 
\ voidable. 


1. IF an Infant ſells Lands for Money, and purchaſes other Lands 
with the Money; yet this Sale made by the Infant, ſhall not 
be helped in Chancery, becauſe the Perſon of the Infant is diſabled 
by a Maxim in Law. 16 Zac. 1. per Lord Chancellor, Dodderidge 
and Hutteh, 1 Rob. Ar. 376. 13 E 
2. But if an Infant makes an and rectives Intereſt un- 
der it after he comes of full Age, ſuch Agreement fhall be decreed 
againſt him. Hlill. 1682. between Frauk/in and Thornebury, 1 Fern. 
132. * 27 411 ; = |, | 
3. So if an Infant wakes an Exchange of Lands, and continues in 
| Paſſefſion, after he cames of Age, he ſhall be bound by it. 2 Vert. 
225. per Curiam. N 1 + | 
4. H A. an Infant, defires that Lands ſubject ta a Truſt for Pay- 
ment of younger Childrens Portions, might not be fold, and offers 
by his Anſwer, to ſettle other Lands for raifing the Portions, A ſhall 
be bound by the Offer made by him in his Anſwer; if the other Side 
are thereby delayed; and if the Infant A. does not! immediately, af, 
ter his coming of Age, apply to the Court, in order to retract his 
Oſſer, and amend his Anſwer. Decreed between Cecil and the Eur 
of Caliabu 2 Vern. 224. od ee FE; 
- 5. If an Infant borraws a Sum of Money, for which: he gives 2 
Bond, and deviſes his Perſonal Eftate (being of ſufficient Capacity) 
4 | | Oz, 
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ſor the Payment of his Debts, particularly thoſe he had ſet his Hand 
to, this Bond-Debt ſhall be paid. Decreed 1651. between Hampſon 
and Lady Hadenbem, Nel. Chan. Rep. 8co. 55. 

4, If an Infant Executor aſſents to a Legacy, ſuch (4) Aſſent ſhall (e) An 16- 
he good, if there are ſufficient: Aſſets befid to phy De S;3ſecus not. 4 
Der Lord · Koper Hneb, 1 Chun. Cu. 25 4 GH 8 act. 

ears of Age, 


cannot bind himſelf by his Aſſent to a Legacy. 5 Rep. 29. Cro. El- 719. 


An Infant may adminiſter at ſeventeen, Fut cannot commit a 


1 Vern. 328. : — 2 


dminiftration muſt be ted cym Teſtamento anzexo, to his Guardian, or next Friend, durante 
cutor, A * the — 2 « ceaſes when the Infant is ſeventeen Years of Age; ſo if an Infant 


Minoritate ; 1 0 
Executrix, before ſeventeen Years of Age, h a Musbapd | the Adminiftrati fonrt 
craſerd. 1 Rep 29. 6 Rep. 65. 1 ff. 7 11 an R 1 to an Adminiftraticn of thy 


Goods of an Inteſtate Adminiſtration ſhall be granted to another till he is one; becauſe a Mi- 
ur cannot enter into a Bond, with Se adminiſter faichfully, 0s required by 22 U 23 Car. 1. 


7 . 


8. An Infant Female may make a Will, and diſpoſe of her Per- 442-5) «+ +. 
fonal Eſtate at Twelve; an Infant Male at ſeventeen, or at fifteen, Las © +24/>7 . 


: , 2 Vern. 469. by the Civil Law at fourteen; and this Age is 


now admitted of in — ; 

F. Truflr,, 2 Fern y61;jÞ. "|, 0 And 

” 0 GLOSS CVS 9 WA. . ; 2 in Truſt, e \ 74 In. 

rn NN or in Mortgage, ire enabled to make 
10. In this Caſe it was urged, that by the Cuſtom of Merchants, 

Infants were compellable to Account as Factors; but the Court held; 

that tho an Infant may, de an Pxecutor, and fall be charged, be- 

cauſe the Law enables him; ſo he may be charged in Trover, be- 

cauſe a Tort ; yet neither on à Contract, nor as Bailiff, nor for Goods 

to carry on a e, can he be charged; and therefore when the7 

are made Factors, Security ought to be taken from their Friends, for — 

their Accounting. Trin. 1700, between Snally and Smalty; 
11. 4 having married an Heireſs, who was duk eighteen Years " 

of Age, and ſhe being with Child, A. petitioned” the King, that he 

would be pleaſed by Privy Seal, to direct his Jaltices of the Com- 

mou Pleas, to take a Fine or Common Recovery, ſo that the fer- 

titioner may be ſure of an Eſtate for Life in the Premiſſes; th 

King, in Anſwer ſaid, that he was fatisfied of the Petitioner's Merit, 

but referred it to the Lord Chancellor, to report what was fitting to 

be done therein; who, upon hearing Counſel, declared he thought 

the Petition reaſonable, and that he would report the ſame to the 

King accordingly. Sir Humphry Mackworth's Cafe, 1 Vern. 461. 

Note; Serj. Maynard obſerved, that the Petition was inartificially 

drawn, in praying, that a Fine or Common Recovery may be be taken, | 

for that a Fine cannot be taken from an Infant, but a (4) Recovery 22 

may, by the King's ſpecial Direction. 1 ES by kimſelf or 

; but if he obtains a Privy Seal for that Purpoſe, he may 

ecoveries have been, vid. Hob. 199. Croc Car. 307. 1 Rot. 

. 131. And vid. 2 Salk. 567. where J. S. being of the Age of tinotcen Tears, his Sifter, who was 

oy pw in Remainder, and alſo his Heir, married one of his Footmen, and he petitioned the King 

: eave to ſuffer a Common Recovery, who referred it to the ud of the Common Pleas, before 

whom ſeveral Precedents of Recoveries ſuffered by Infants, upon privy Seals, wore eired ; but the 

Judges having obſerved, that ſeven of the Petitions were by Fathers, upon the Marriage of their Sons, 


and an equal Recompence given; and that here was neither Father nor Marriage in the Caſe, they 
diſallowed it, and fad, that this Matter bad been carried too far already. | 
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Guardian, cannot ſuffer a Common Recover 
ſuffer a Recovery, 10 Rep. 43. Where ſuch 


to be of Diſcretion; agreed in the Caſe of Biſhop and e ge Mt. 
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(4) Jnjunctions, i what Cates, an when to te 


; granted. 1 
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"Trulice, - Rug to ſell, an Eſtate to one per- 


ſon, mad. the Cabs. que | actually ſold it to an- 
(One- other, who move an 395 Injunction to quiet him 
tions to ftay in the Poſſeſſion. being diſturbed by the Truſtee; it 


— 


Tide Faſo; was held 555 my Lord Keeper, that an Injunction for Quieting the 

. Poſſeſſion, is only grantable e where the Plaintiff has been in epa 

ceediggs at ſeſſion for the Space of three Years before the Bill exhibited, upon 

Law, d, à Title yet undetermined ; or in Caſe the Cauſe hath been heard, and 

Tirle as Judgment paſſed poſed open the Merits of the Cauſe by the Court. Lady 
ern. 


Se, ines 5 Caſe, 1 1 156. 


Tp nor or grant an InjunRion, unleſs's Right appears, Vid. 1 Vern. 127. ab Ca. 165. 1 Vern, 276, 120 
— 67 226 cure Vid * AIP Era 165. 


8 If a Perſon is ſued at Law for aneh ſerving the Procel 
of this Court, an Injunction will be granted to ſtay the Proceedings 
at Law, for the Irregularity is only puniſhable in this Court. 1 Vern, 
We | 
. An Injunction is never to be granted before a Bill filed. 4 Hf. 

92. 3 6% 1 Fern. 156. where it is ſaid, that the Defendant cannot 
have an Injunction, becauſe he has no Bill filed. 

4- But where a Mortgagee brought a Bill to forecloſe, and pend- 
ing the Suit an Advowſon appendant to the mortgaged Manor became 
void; and the Mortgagee being hindred from Prefenting, brought his 
Ouare e Impedit, and the Court granted an Injunction on the Defen- 
_dants Aerzen tho he had no Bill fled. 2 Fern. 401. 
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3 Injunction. 2385 
5. So where 2 Cauſe abated by the Death of the Lady Gerrard, 

nd the Defendant was her Executor, who being ſerved with a Copy 

„the Bill of Revivor, and my Lord Keeper's Letter, would not ap- 

pear, being in Privilege; and upon Motion an Injunction was granted, 

'hough the Cauſe was not revived; and the Caſe of Armſtrong and 

7Zuckſon was cited, whefe,- before a Demurrer determined, the Plain- 
if had an Injunction, on Motion. Trin. 1700. between the Duke of 
umi lion and the Earl of Macclesfield. 

5. So where the Lord Mharton had an Injunction to quiet him in 
the Poſſeiſion of the Mines in Queſtion; and upon Hearing of the 
Cauſe, an Iſſue was directed to try whether the Mines in Queſtion 
were within the Plaintiff's or Defendant's Manor; the Iſſue was tried 
at Bar, and found for the Plaintiff; then the Plaintiff died, and a Bill 
of Revivor was brought; and before the Time for Anſwering was 
out, or the Cauſe revived; the Plaintiffs moved for an Injunction to 
ſtay the Lord Wharton s Working the Mines, having Affidavits, that 
lince the Verdict againſt him, he had trebled the Number of Work- 
men, and between that and Candlemas would work out the Mines; 
and an Injunction was granted, tho the Cauſe was not revived; Mich. 
1762. between Robinſon and Lord Wharton. 


(3) What ſhall be a Beach thereof, 
1. IF there be a Suit in Equity concerning Title to a Cloſe, and 
thereupon an Order is made; that the Defendant ſhall ſuffer the 
Plaintiff to enjoy the Cloſe, till, &c. and notwithſtanding, the De- 
fendant, upon a Title of Common, puts in his Cattle; this is no 
Breach of the Injunction, for the Common was not in Queſtion by the 
Bill. Hill. 8. FAC. 1. Bems Caſe, Liane 96. | * 
2. In this Caſe, the Queſtion was, whether the Plaintiff was inti- 
tled to Relief for meſne Profits received by the Defendant, whilſt a 
Cauſe was pending in this Court; and the Defendants had an Injunc- 
tion; and my Lord Keeper held he was not intitled, but from the 
Time of Entry; for if the Plaintiff entred, he might fecover at Law, 
and the Injunction did not prevent his Entry. 2 Fern. 519. 5 
cum e reS: ts 
Pick >$1 dee, SP" His: lee, ors 2 dhe e. Sie C a. bee 
aver Ve $1 .. A eee. 2 22 D. eee. 4. 7 


f & Ae 295k . 145 eee, . ane. 8 270. 
een. Keie ee e. 2 an. eee. 


c rea os EC a-4- LAS by) Fo , Hee 4 . 
foil aelrong n ei. — 24 $2 SHE > as coed 9d Uo - 
Fonds ar Du 778 GP As IE: * Hes - 2 - Gund af- Bow 22 . 7 : 


_ 2 | —__ id ial foo (i (302 te So 14d C7 : 
Hs Gor AD fo FA EA 5. NI . 


CAP. XXXVI 
Intereſt Money. 


Ka (4) What Debt Gall carry Intereſt, and from what 
me, | 

(B) There there may be Intereſt upon Interett. 

(C) Where the Intereſt may exceed the Penalty, 

(D) How Debts, contracted befoze the Statutes that 
reſtrain Uſury, (hall carry Intereſt. 

(E) What Intereſt a Debt contracted in a Fozeign 
Country wall carry here. 9 ROINeY 


(4) what Debt ſhall carry Intereſt, and from 


at ſuch Time, and in ſuch Manner as his Wife, who was his 

Executrix, ſhould think fit and beſt for his Grandaughter ; and 

the Executrix lives near twenty Years, and dies without pay- 
ing the Legacy ; the Legacy ſhall be paid with Intereſt from the 
Death of A. tho' there was no Demand made of it in the Life of the 
Executrix. Decreed Trin. 1684. between Churchil and Lady Speale, 
1 Fern. 251. a Legacy payable at a certain Day, ſhall carry Inte- 
reſt from the Time of Payment. 1 Fern. 262. but Cure, whether 
there muſt not be a Demand; for, | 

2. Where a Legacy was deviſed to J. S. to be paid at a certain 
Time, yet it was held, that it ſhould not carry Intereſt, but from 
the Time of a Demand made, the otherwiſe of a Debt. Paſch. 170t- 
between Joliſf and Crew, and cid. 2 Salk. 415. where it was held 
per Cytuper Lord Chancellor, that in Caſe of a Perſon of full Age, 
he ſhall not have Intereſt, but from the Time of Demand; ſecus of 
an Infant, becauſe Laches ſhall not be imputed to him. 

3. If a Mortgage is forfeited, and the Mortgagor meets the Mort- 
gagee, and ſays to him, I hace Money now, I ill come and redeem 
the Mortgage ; and the Mortgagee replies, that be <vould bold the 
m:rtgage 


1. T A. gives a Legacy to his Grandaughter an Infant, to be paid 
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"aged Premiſſes as long ar be could, anal wwhen by cotta hold 

m— longer, let the Devil take rhem if he would. And after- 

wards the Mortgagor goes to the Mortgagee's Houſe, with Money, 

more than ſufficient to redeem the Mortgage, and tenders it there, 

but it does not appear, that the * Tender was to the Mertgagee, or * Burfor - 
that he was Within; yet a Redemption will be dreretd, and the 22 Ti- 
Mortgagee ſhall have no Intereſt from the Time of the Tender, be- Lene: (8) 
cauſe of his Wilfulneſs. Decreed Mich. 15 Car. 2. between Man- 

wing and Burges, 1 Chan. Cu. 29. and a like Caſe ſaid to be be- 

tween Peckbam and Legay, about a Year before. 


/3) Where there may de Intereſt upon 
9 Bally 7 upo 


i. 7 & mortgaged his Eſtate to the Plaintiff, and died, leaving the 

* Defendant his Daughter and Heir, who was an Infant, and had 
nothing to ſubſiſt on, but the Rents of the mortgaged Eſtate; and 
the lutereſt being ſuffered to run in Arrear three Years and 4 Half, the 
Plaintiff grew uneaſy at it, and threatned to enter on the Eftare, un- 
Jeſs his Intereſt might be made Principal; upon which the Defen- 
dant's Mother, with the Privity of her neareſt Relations, ſtated the 
Account, and the Defendant her ſelf (who was then near of Age) 
ſigned it; and the Account being admitted to Be fair, it Was held 
by my Lord Chancellor, that tho" regularly Intereſt ſhall not carry 


Intereſt, yet that in ſome Caſes, and upon ſome Circumſtances, it 2 & - Jo. 


would be Injuſtice, if Intereſt ſhould not be made Principal; and the 
rather in this Caſe, betauſe it was for the Infant's Benefit, who with- 
out this Agreement, would have been defiſtute of gubſiſtence. De- 
creed Puſh 1699. between the Earl of Chefterfield and Lady Crom- 
well, and affirmed by my Lord Keeper Wright, Mich. 1701. 

2. If a Mortgagee aſſigns over the Mortgage, all the Money due 
to the Mortgagee for Principal and Intereſt being paid by the Aſ- 
ligne, the Intereſt ſhall be aceounted Principal in the Hands of the 
Aſſignee, but the Account between him and the Mortgagee ſhall not 
conclude the Mortgagor; neither ſhall the Intereſt be accounted 
Principal, unleſs there was a fair and actual Aſſignment, and the 
Money really paid. Paſch. 17 Car. 2. between Smith and Pember- 
ton, 1 Chan. Ca. 67. tid. 1 Chan. Cu. 258. & P. per Lord Keeper, 
and by hira faid to be the conſtant Rule in Equity; and that there 
was not a Caſe to contradict it, except that of Porter and Hobart 
in Lord Shaftsbury's Time; vid. 1 Vern. 168, 169. S. P. where my 
Lord Keeper ſaid, that he thought it reafonable that the Intereſt 
ſhould carry Intereſt with Reſpe& to an Aſſignee; and that tho it 
was reſolved otherwiſe in the Houſe of Lords, in the Caſe of Porter 
and Hobart; yet it was on Aceount of the pafticular Hardſhips 
which attended that Cafe in all its Cireuthſtafices. 

3. If 4. mortgages for 450 J. payable at the End of five Years, 
with Intereſt at 5 J. per Cent. in the mean Time; and about two 
Months before the End of the five Yeats, the Mortgagee aſſigns over 
the Mortgage for 5 60 J. being the Principal and Inteteſt then due; 
the 5604, thall carry Intereſt, tho the five Vears were not elapſed ; the 
Mortgage being forfeited by the Non-payment of Intereſt. Decteed 
Hill. 1690. between Gladinan and Henchman, + Vern. 13 0 

1 Chan. 
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1 Chan. Ca. 258. where it was declared by my Lord Chancellor, * 
it ſhould be a Rule, that a Mortgagee (the Mortgage being torieited) 
ſhould have Intereſt for Intereſt ; but ©, 


(c) Where the Jntereſt may exceed the 
| Penalty. 


I. I one by Will or Deed ſubject his Lands for the Payment ot 

his Debts, and there is a Debt due by Bond, the Intereſt of 

which hath cut-run the Penalty, yet it ſhall not carry Intereſt be- 

yond the Pagalty ; for the Deſign of ſubjecting the Lands was ng 

to increaſe the „but to give a farther Security; but if the De. 

viſee or Truſtee neglects to pay in a reaſonable Time, he ſhall, af. 

(a) Tho'it ter ſuch Neglect, pay Intereſt beyond the (a) Penalty; per Corper 


be the regu- 

lar Practise Lord Chancellor, '1 Salk. 154. 

in Equity, as | | 
— — Law, that an Obligor ſhould not pay more than the Penalty of the Bond, the Obligee he- 
ving choſen his own Security, and made himſelf Judge. Vid. 1 Vern. 342. 2 Vern. 50g. Yet a Court cf 
Equity vill ſometimes extend the Debt beyond the Penalty, as where the Obligee has been delayed by 
Injun ion ; vid. 1 Vern. 350. ſoif delayed by Privilege of arliament 3 vid. Show. P. & 15. but Nite, a 
Diverſity is often taken, where the Obligee, and where che Obligor ſues in Equity. For in the laſt 
Caſe the Court will ſometimes, upon relieving againſt the Penalty, decree Principal and Intereſt, tho 
the Intereſt exceed the Penalty, purſuant to that Rule, that He, abe would bave Equity done bin, mu 
do it to others, And this ſeems to be the Reaſon, why an Obligee ſhall have Intereff, after be has ei- 
tered up Judgment; for tho' in Strictneſi, it may be accounted his own Fault, why he did not take 
ont Execution ; yet as by the Judgment, he is intitled to the Penalty, it does not ſeem reaſonable that 
he ſhould be deprived of if, bur = paying him Principal and the Incereft, which incurred a well 
before as after the Entring up of the Judgment. g 


(D) How Debts, contracted befoze the Statutes 
that reſtrain Uſury, ſhall carry Jntereſt, | 


1. I* a Mortgagee receives Intereſt upon an old Mortgage, after 
g the Rate of 8 J. per Cent. after ſuch Time as the Intereſt is re- 
duced to 64. per Cent. by the Statute, yet he ſhall not be obliged to 
allow or diſcount the 2 /. per Cent. toward Satisfaction of the Prin- 
cipal. Decreed Trin. 1688. between Walker and Penrie, 2 Vers. 
78. 2 Fern. 145. S. C. where upon a Bill of Review, Rawlinſon 
and Hutchins, Lord Commiſſioners, held the Decree ſhould be re- 
verſed, againſt Lord Trevor ; but it ſeems to be now ſettled, that the 
Statute of 12 Ann. cap. 16. Which reduces the Intereſt of the Money 
to 5/. per Cent. has not a Retroſpe& to any Debts contracted before, 
but that they ſhall carry Intereſt according to the Intereſt allowed, or 
Agreement made at the Time the Debt was contracted. 


(H What Jntereſt a Debt contracted in a Ju- 
| reign Country ſhall carry here. 


1. 7 S. contraſted a Debt in Feland, for which he gave a Bond, 
and coming into England he was arreſted here tor the Debt, 

and having brought a Bill for Relief, he inſiſted among other 
Things, that he ſhould not be obliged to pay iſh Intereſt, the 
Money being now to be paid here; but the Court held, that he 
muſt pay 1rifh Intereſt, and that in all Caſes Intereſt muſt be — 
2 : ACCcordin 
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and not according to that where the Debt is ſued for; hut held it 
reaſonable, as the Money was now to be paid here, that the Plain- 
tif ſhould have an Allowance for the Return of it out of Ireland, 
Trin. 1702. between the Earl of Dungannon and Hackett, and 
ſeveral precedents were cited to this Purpoſe, as the Caſe of Lane 
and Nichols, in which Turkiſh Intereſt was allowed on a Contract 
made there, tho both Parties had been long in England; fo Indian 
Intereſt was allowed on a Contract made there between Harvey and 
the Eaſt-India Company; and a Caſe on the Earl of Dontgall's 
Will, who Sy in England deviſed a Rent-charge out of his 
Eſtate in Ireland; and it was held that it ſhould be according to 
the Engliſh Value, the Will being made here. 

2. If a Debt be contracted in Ireland, and a Bond giving for ſecu- 
ring of it in England, it ſhall carry Engliſh Intereſt, Mich. 1700s 
between L. Ranelaugh and Sir John Champant, 2 Fern. 395. but 
Onere of this Report; for it appears, that Sir John Champant was 
Deputy-Receiver to L. Ranel/augh, who was Vice-Treaſurer of Ve- 
lard; and that he had accepted and paid ſeveral Bills drawn on him 


the Fees and Profits of his Place; and that my Lord ſent him over 
a Bond for the Overplus payable there; and it was held, that this 
Bond on a Suit here, ſhould carry Iriſb Intereſt. NF 

z. The Plaintiff being a Merchant, had Sugars due to him in 
Nevis on Bond, with Intereſt at 10 J per Cent. being the common 
Intereſt of the Country; he intruſted one F. S. his Agent there, to re- 
ceive thoſe Sugars, ; and to return them hither, J. & receives the 
Sugars, but never returns t but dies, leaving the Defendant his 
Executor, againſt whom the Plaintiff brought his Bill; and tho' it 
was urged, that J. & being an Attorney, ſhould be excuſed from In- 


yet it was held, that the Defendant ſhould pay 10/. per Cent. Inte- 
reſt, and that J. $.'s being only an Agent or Attorney, did not ex- 
cuſe him, becauſe he had misbehaved himſelf. Trin. 1701, between 
Ellis and Loyd. | 1 


Ee e e CAP. XXVII. 


according to the Law of the Country where the Debt was contracted, — 


by my Lord from England, amounting to a great deal more than 


tereſt, or at moſt ſhould only pay the Intereſt this Country allows; 


CAP. XXVII. 


Jointenants, and Tenants 
in Common. 


(A) What wall be a Jointenancr, and not a Tenancy 
in Common. ö | 

(B) What ſhall amount to a Severance of the Join: 
fenancy. 8 85 


— — 


CC 


(4) What ſhall de a Jotntenancy, and not a 
Tenanc in Common. 


gage, and take the Mortgage to themſelves j „ and one 

of them dies; when the Money comes to be paid, the Sur- 

- vivor ſhall not have the Whole, but the Repreſentative of 

him who is dead ſhall have a Proportion. Decreed 7 Car. 1. be- 
tween Petty and Syward, 1 Chan. Rep. 57. 

2. But if two take a Leaſe jointly of a Farm, the Leaſe ſhall 
ſurvive; but the Stock on the Farm, though occupied jointly, ſhall 
not ſurvive, neither ſhall a Stock uſed in a joint Undertaking, in the 
Way of Trade, ſurvive; and therefore not neceſſary in Articles of 
Copartnerſhip, to provide againſt it; per Lord Keeper. Hill. 1683. 
be Sb , 1 Fern. 217. And per Lord Keeper, 
where Survivorſhip is to take Place, is where Two become intereſted 
by Way of Gift, or the like. Jide 1 Fern. 33, 361. whether if Two 
joint Purchaſers pay Share and Share alike for a Purchaſe, and one 
dies, the Whole ſhall ſurvive. 

3. The Commiſſioners of Sewers had ſold and conveyed Lands to 
five Perſons, and their Heirs, who afterwards, in Order to improve 
and cultivate theſe Lands, entred into Articles, whereby they agreed 
to be equally concerned as to Profit and Loſs, and to advance each 
of them ſuch a Sum, to be laid out in the Manurance and Improve- 
ment of the Land; and it was held, that they were Tenants 1n 
Common, and not Jointenants, as to the beneficial Intereſt or Right 


in theſe Lands, and that the Survivor ſhould not go away with the 
I Whole, 


＋ two Perſons advance a Sm of Money by 2 of Mort 
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le, for then it might happen that ſome might have paid, or 
22 their Share of the Money; and others, Who had laid out 
© nothing, go away with the whole Eſtate, Decrecd at the Ro#s, 
Trin. 1729. between Lake and Gibſon: And his Honour held, that 
where Two, or more, purchaſe Lands, and advance the Money in 
eq ions, and take a Conveyance to them and their Heirs, 
that this is a Jointenancy, that is, a Purchaſe by them joint! y of the 
| Chance of Survivorſhip, which may happen to the one of them as 
well as to the other; but where the Proportions of the Money are not 
equal, and this appears in the Deed it ſelf, this makes them in the 
Nature of Partners; and however the legal Eſtate may ſurvive, yet 
the Survivor ſhall be conſidered but as a Truſtee for the others, in 
Proportion to the Sums advanced by each of them. So if Two, or 
more, make a joint Purchaſe, and afterwards one of them lays out 
a conſiderable Sum of Money in Repairs or Improvements, dies, 
this ſhall be a Lien on the Land, and a Truſt for the Repreſentative 
of him who advanced it; and that in all other Caſes of a joint Un- 
dertaking or Partnerſhip, either in Trade, or any other Dealing, they 
were to be confidered as Tenants in Common, or the Survivors as 
Truſtees for thoſe who were dead. : | 
4. If a Man covenants to ſtand ſeiſed to the Uſe of 4. for Life, 
and after to Two, equally to be divided, and to their Heirs and Aſ- 
for ever, the Inheritance ſhall be in (a) Common, as well as (a) Copy- 
the Eſtate for Life; and there is no Difference where it is to Two, dd Lands 
equally divided, and where to Two, equally to be divided. 2 ent. dered to the 
365, 366. cide Show. P. C. 210. where it is admitted, that there is Uſe of 4. . 
no Difference between divided and to be divided ; and that Diſtinction h © 324 
is now exploded. equally to bo 
rween them and their Heirs reſpectively; and Gould and Turton Juſtices, held it a Tenancy in Com- 
mon, by Reaſon of the apparent Intent of the Parties ; bur Hite Ch. Juft. beld it a Jointenancy, and 
thar the Word equally, imported no more than to have alike; and as to the Word divided, he held, that 
did not import « Tenancy in Common, for their Poſſeſſion muſt be intire, & pro indiviſo; to divide 
would be to deſtroy it; and it is ſtrange to create an Eftate from a Word, which implies only, what 
would deſtroy it. 1 Salk. $91. But the ſame Caſe being cited Mich. 1730. in the Caſe of Stringer and 
Phillits, was ſaid by Counſel to be reverſed, — my Lord ZÞlt's Opinion; in which Caſe it was . 
held by the Maſter of the Rolli, that there was a Difference between Words which create a Tenane 
in Common in a Will and in a Conyeyance ; for that though the Words, equally to be divided, in a Will, 
create a Tenancy in Common; yet it is not by Force of the Words themſelves, bur by the Intent of the 
Teſtator, that there ſhould be no Survivorſnip; and he ſaid there were but two Ways of creating a 
Tenancy in Common by Conveyance, viz. either by limiting it to them expreſly as Tenants in Com- 
mon, or elſe by limiting a Motery, or a Third, or other un divided Parr, to one ; and the other Moi- 
ety, or Third, to another, Ec. for if otherwiſe, though che Words, equally divided, be uſed; yet they 
ſhall Ggnify only an equal Diviſion and Proportion of the Profits. 


5. If a Man conveys his Houſe and four Farms to "Truſtees, upon 
Truſt, that his two Siſters might cohabit in the Capital Houſe, and 
equally divide the Rents and Profits of the four Farms betwixt 
them, and the Whole to the Survivor of them, this ſhall be * 
tenancy. Decreed Mich. 1694. between Clerk and Clerk, 2 Yern. 
323. for although the Words, equally to be divided beterixt them, 
do ſometimes in a Will, make a Tenancy in Common; yet it is only 
by Way of (2) Conſtruction. (b) If a Man 


deviſes 
Lands to his two Sons, and their Heirs, for ever, and the longer Liver of them, to be equally divided 
between them after his Wifes Death; this ſhall be a Tenancy in Common in the Sons; adjudged 


: 09% 375 by three Judges againſt one; and that the latter Words being in a Will, ſhall controul 
er, F ' 


6. If 


— 
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6. If 4. deviſes Lands to Truſtees, and their Heirs, in Truq, my, 
the Profits ſhould be equally divided between his Wife and Dau . 
ter, during the Wife's Life; and after her Death he deviſes the 15 | 
to the Uſe of his Daughter in Tail, with Remainders over, ang jj, 
Daughter dies during the Mother's Lite; this being a Tenancy in "Jay 
mon, ſhall go to the Adminiſtrator of the Daughter, during the Me. 
ther's Life, and ſhall not be a reſulting Truſt for the Beneft of 
the Heir. Decreed Mich. 1701. between Phillips and Phillips 
2:Vern. 430. vide 1 Vern. 65. where the Words, equally t be diei. 
ded, was decreed a Tenancy in Common. 5 

7. F. & deviſed a Term for Years, and all her Intereſt therein, 0 
her two Daughters, they paying yearly to her Son 25 J. by quarter. 
ly Payments, iz. each of them 124. 10 f. yearly, out of the Rentz 
of the Premiſes, during his Life, if the Term fo long continued; and 
my Lord Chancellor held it clearly to be a Tenancy in Common, the 
25 L being to be paid by the two Daughters equally, in Moictic,, 
Mich. 1685. between Ker and Rouſe, 1 Fern. 353. 

8. If J. S. directs by Will, that 240/. ſhall be laid out in the 
Purchaſe of Lands, and ſettled on M. and the Heirs of her Body. 
and if ſhe die without Iſſue, then on the Children of E. which fi 


ſhould leave behind her, and M. dies without Iſſue, before any Pur. 
chaſe had, and afterwards the Truſtees lay out the Money in a Pur- 


chaſe, and convey the Lands to the two Children of E. and their 


Heirs who hold it for ſeveral Years, and then one of them dies, the 
Survivor ſhall not have the Lands. Decreed Paſch. 1688. between 


Saunders and Brozwne, 2 Vern. "4 3 Chan. Rep. 214. F. C. reported 
- . 


contrary, and there ſaid, that if the Money had not been inveſted in 
a Purchaſe, it would not ſurvive. Vide 2 Fern. 556. where it is held, 
that Survivorſhip muſt take Place as well in Equity as at Law. 

9. A Man having a Mortgage for Years, makes his Will, and 
thereby deviſes all his Perſonal Eſtate, of what Nature ſoever, to 
his Executors in Truſt, for the Payment of his Debts, and aftcr- 
wards deviſes the Reſidue and Overplus of his ſaid Perſonal Eſtate to 
his two Daughters, equally to be divided between them, and dies; 
the Debts being ſatisfied, the Daughters contract with the Mortgagor 
for the Purchaſe of the Equity of Redemption to them and their 
Heirs; one of the Daughters deviſes her Share and Intereſt to the 
Plaintiff, and dies; and it was held, that this Purchaſe of the Equity 
of Redemption and Inheritance was a Tenancy in Common, the 
Mortgage deviſed to the two Daughters being ſo, and this Purchaſe 
being founded on the ſaid Mortgage. Decreed Paſch. 11 Am. be- 
tween Fdwards and Faſhion. 

10. J. &. deviſed his Leaſchold Houſe to his Wife for Life, and 
after her Death, he deviſed it to 4. and her three Sons, equally a- 
mongſt them; and it was decreed, that they took it as Tenants in 
Common, though there was no Mention of any Diviſion to be made. 
Paſch. 1718. between Warner and Hane. 

11. One deviſed 100 J to Five, equally to be divided between them 
and the Survivors and Survivor of them; and if A. (one of the Five) 
died before Marriage, her Share to go over to another Perſon; and it 
was decreed, that they took this 100 J. as Tenants in Common, 4 
that the Words, and the Survivors and Survivor of them, to make 
them Jointenants, would be a Contradiction to the firſt Words, 
whereby they were made Tenants in Common, and that they ſhone 
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be conſtrued to extend only to ſuch who were Survivors at the Death 

of the Teſtator, and therefore inſerted to prevent a Lapſe; and this 

;- the Stronger, by the Limitation over of A.s Share upon a Contin- 

gency, by which it 1 plain, the Teſtator did Hot intend her to be a 
Jointenant with the Reſt; and as the Deyiſe was fo all Five, they 

muſt all take alike; and not 4. to be Tenant in Common, and the 

other four Jointenants. Mich. 1730. at the Rolls, between Stringer 


and Phillips. 


"* 2 


(B) what ſhall amount to a Severance of the 
Jointenancyv. 


1. Hree Perſons being jointly intereſted in the Truſt of a Term 
for Vears, one of them mortgaged his third Part; and the 
Queſtion was, whether the Jointenancy was ſevered; and though it 
was admitted to be a ſettled Point in Chancery; that if one deviſes 
his Lands in Fee, and afterwards mortgages them to another in Fee, 
that it is but a Revocation pro tanto only; yet my Lord Coryper 
held that this was not like the Caſe of a Will, in which it may be 
for the Mortgagor's Advantage, not to have it conſtrued a Revoca- 
tion; but that in the Caſe of a Jointenancy, which is a Thing (a) o- (a) Jointe: 
dious in Equity, it would be a Diſadvantage to the Mortgagor not _ (of att 
to have it conſtrued a Severance; for if he ſhould die firſt, all muſt — — ming 
o from his Repreſentative to the Survivor. Mich. 8 Ann. between voured, for 
wk and Stone, 1 Salk. 158. ieee | — long 
2. The Plaintiff's Husband and Defendant had enjoyed a Church- and multiply 
Leaſe in Moieties under an Agreement, that there ſhould be no Be- —.— — 
nefit of Survivorſhip ; but upon the laſt Renewal the Leaſe was taken ; — f 
in both their Names, and no expreſs Agreement againſt Survivorſhip; 
the Plaintiff's Husband falling ſick, by Deed aſſigned his Moiety of 
the Leaſe to his Wife, and by his Will deviſed it to her; and there 
being no Proof of the Agreement, and the Grant to the Wife being 
void; it was decreed, that the Will could not ſever the Jointenancy. 
Mich. 1700. between Moyſe and Gyles, 2 Vern. 385. b 
3. If A. and B. are Jointenants, and A. makes a Leaſe for Years 
of his Moiety, to commence upon his Death, if B. ſhall ſo long live; 
this is a Severance of the Jointenancy, and the Leaſe will bind B. if 
he ſurvives. 2 Hern. 3 23. | | 
4. If one Jointenant agrees to alien, and does it not, but dies; 
this will not ſever the Jointenancy, nor bind the Survivor. 2 Fern. 63. 
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CAP. XXXVII. 
Legacies, 


(A) Of veſted oz lapfed Legacies, being to be paid at a 

—— Time oz certain Age, to which the Legatees never 

(B) Of a lapſed Legacy, by the Legatee's Dying in the 
Life-time of the Ceſtatoz, and here, in what Caſes it 
wall be good, aud veſt in another Perſon, to whom it is 
limited over. | 

(C) Of ſpecilick and pecuniary Legacies, and here 
Abating and Refunding, | wigs 

(D) Of the Time of Payment of a Legacy. 

(E) To whom to be paid. 

) Where Legatees wall have Intereſt and Mainte⸗ 


© (6) Ademption of à Legacy. 


Of Deviſes of 'Things Perſonal, to whom, n 
tion good, and where it ſhall be in Satisfaction, cid. Title Deviſe. 
Legacies given upon Condition, cid. Title Conditions and Limita- 
tions; and vid. Title Remainder, for Legacies. limited over. 


(A) Of veſted o2 lapſed Legacies being to be 
paid at a future Time oꝛ certain Age, to 
which the Legatees never arrived. 


twenty-one Years, or Day of Marriage, to be paid to him 

with Intereſt, and he dies before either, yet the Money ſhall 

go to his Executor. 29 Car. 2. Clobberie's Caſe, 2 Yet. 

342. 2 Chan. Ca. 15 5. S. C. 2 Salk. 415. &. C. cited, 2 Vern. 673. 
S. C. cited. | F 

2. But 
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2. But if Money is bequeathed to one at his Age of twenty-one 


and he dies befare that Age, the Money is (a) loſt. 2 Chas; (a) The 


Years, 
Ca.155- 2 Salle 415. & H. — 
, | . ingion 
in theſe Caſes is agreeable to the Ciyil Law, which is, that if a Legacy be deviſed to one gcnerally; 
be paid or payable ac the Age of Twenty-one, or any other Age, and the Legatee dies before that 
5 e: yet this is ſuch an Iutere veſted in the Legatee, that his Executor or Adminiftrator may ſue 
for and recover it; for it is dm in preſenti, though ſolvendum in future, the Time being annexed to 
he Payment, and not to the Legacy it ſelf; ſo if the Legacy is made to carry latereft,. tho' the Words; 
: be paid, or payable, are omitted, it ſhall be an Intereſt veſted; but if a Legacy be deviſed to one at 


Twenty-one, Or if, or when he ſhall attain the Age of Twenty-one, and the Legatee dies before that 


the Legacy is lapſed. Dyrr 59. 1 Leon. 177. Off. Exec. 347. Swinh. 311, 313. Vid. 2 Ven. 416; 

q 10 A Looper Wright was of Opinion, that there was po Foandacian for ibi DiſtinQion, and 
tha the Teſtator's Intention was equal in both Caſes; but note; that was in a Caſe wherein the Legacy 
was to ariſe our of the Real Eftate; which by the better Authorities, ſhall not ge to the Repreſenta- 
tee, but ſhall fink in the Inheritance, for the Benefit of the Heir, as much as if it were 


ive of the 
Werten provided by a Marriage · Settlement; for which vid Title Heir, nnd 2 Vern. 92, 617, 308. and 


- Paylet and Pawlet ; but when it was to be paid out of the Perſonal Eftate, the above Diſtinction 
2 85 allowed of, as well before as by all the ſubſtquent Chancellors; and m y 2 — fad. that 
to it was at firſt introduced upon very flender Reaſons, and probably upon no other, but from a 
conſtant Willingneſs in the Civil Law, to ſtreteh in Favour of a particular Legatee againft the Reſi- 
duary Legatee, who went away with the whole Surplus of the Perſonal Eftate; yet as Chancery has 
now & rar — — — — — we . — of _ Nature, he thought it high- 

dnable, that there a ormity in r Reſolutions the Sub : ; 
Aan, Maalurs of Juſtice in which Court ſocver. be facd. 6 


3. If a Portion is deviſed to a Child; with Intereſt, but not to be 
paid, or payable, until the Child attain twenty-one Years; or was 
married; and the Child dies under twenty-one Years, and unmar- 
ried; yet the Portion ſhall go to the Adminiſtrator of the Infant: 
Trin. 1687. between Collins and Metcalfe, 1 Fern. 462. decreed: 

4. So if a Legacy of 30. J. is deviſed to J. & when of the Age of 
ſixteen Years, and Intereſt in the mean Time to be paid quarterly; 
this is a Legacy veſted, becauſe it carries Intereſt. Mich. 1711. be- 
tween Stapleton and Cheele,. 2 Vern. 673. detreed. 

5- But if 4. deviſes in theſe Words, eig. I give 100 l. a-piece 0 
the two Children of 4. S. at the ¶ ten Tears after my De- 
ceaſe, and the Children die within the ten Years, this is a lapſed 
Legacy, and is ſo in all Caſes where the Time is annexed to the 
Legacy it ſelf, and not to the Payment of it. Between Snell and 
Dee, 2 Salk. 415. per Cozwper Lord Chancellor; though it was ob- 
jetted, that this differed from the Caſe, where a Man deviſes 1004 
to J. & at his Age of Twenty-one, becauſe it is a Contingency, 
whether he will attain to that Age; but the Expiration of the ten 
Years is inevitable. | TIRE? 

6. So where one being poſſeſſed of a very conſiderable Perſonal 
Eſtate, Part in Jamaica, and Part in England, and being himſelf re- 
liding in Jamaica, made his Will, thereof ſeveral Executors; 
ſome for his Eſtate in Jamaica, and others reſiding in Exgland, for 
his Eſtate here, and amongſt other Things deviſed in theſe Words; 
eis. I give and bequeath to J. S. now under the Cuſtody of R. D. 

the Sum of 20001. at the Ae of teventy-one Tears, to be paid by my 
Executors in England, and deviſed all the Reſt and R of his 
Eſtate to the Plaiatifl, and died; J. S. having attained his Age of 
Eighteen made his Will, and thereby deviſed this Legacy, and all 
his Eſtate, to the Defendant; and my Lord Chancellor held this a 
lapſed Legacy, and that it was a vain Endeavour in the Defendant's 
Counſel to conſtrue it a preſent Legacy, and therefore veſted by 
the Word Nozw, becauſe it was a plain Deſcription of the 2 
| 3 
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of the Legatee, ig. Noty under the Cuſtody of, Oc. for otherwiſe 
they muſt ſtop at Now, which would be playing with the Words 
and though the Word paid, was made Uſe of, yet it was plainly in- 
tended a Deſignation of the Perſons by whom the Legacy was, to 


be paid, ci. by his Executors in England, which was proper, be 


having two Sets of them. Trin. 1710. between On/ſozw and Shut. 
decreed. & & f pd. g 


(B) Of a lapſed Legacy, by the Legatee's Dy⸗ 

ing in the Life-time of the Teſtato:; and 

here, in what Caſes it ſhall be good, and veſt 
in another to whom it is limited over, 


1. By Will, reciting, that B. owed him 400 J. gave and be. 

* queathed that 400 f. to him, provided he, out of the 400 
paid ſeveral Sums in the Will mentioned, to his Wife and Children, 
and the Reſt and Reſidue he freely and abſolutely gave to him, and 
willed and required the Executor to deliver up the Security imme- 
diately upon his Death, and not to claim or meddle with the Debt, 
or any Part thereof; but to give ſuch Releaſe or Diſcharge, as J. 
his Executors or Adminiſtrators ſhould require or think fit; F. died 
in the Life-time of the Teſtator; and it was held, that the Money 
directed to be paid the Wife and Children was well deviſed; but as 
to the Reſidue deviſed to the Debtor himſelf, that it was a lapſed 
Legacy, he dying in the Life-time of the Teſtator; although it was 
admitted, that if the Teſtator had ſaid, I forgive ſuch a Delt, or, 


that my Executor ſhall not demand it, or ſhall releaſe it, that 


would have been a good Diſcharge of the Debt, though the Debtor 
died in the Life-time of the Teſtator. Mich. 1705. between Elliott 
and Davenport, 2 Fern. 521. decreed. 

2. A. deviſed an Eſtate to his Wife for her Life, and after to the 
Plaintiff, his Niece, and her Heirs, upon Condition, and to the In- 
tent that ſhe pay 400 J. to ſuch Perſon as his Wife, by her Will in 
Writing, or any other Writing, ſhould dire& and appoint, and dies; 
the Wife after marries a ſecond Husband, and then makes a Will in 
Writing, and thereby reciting the Power given her by her former 
Husband's Will, appoints the 400/. to be paid to her Husband, his 
Executors or Adminiſtrators; and that when he ſhall have fully re- 
ceived the 400 J. he ſhall pay 100/. out of it to B. 50 J. to C. and 
50 l to D. and makes her Husband her Executor, and then goes on, 


and fays, that ſhe has publiſhed this her Laſt Will and Teſtament 


in the Preſence of three Witneſſes; and the Husband ſubſcribed that 
he does approve of this Will; afterwards the Husband died before 
her, and makes her Executrix of his Will and Reſiduary Legatee; 
then B. and C. die both Inteſtate, and afterwards the Wife dies; and 
the Defendants take out Adminiſtration to her, with the Will annexed, 


and alſo Adminiſtration to B. and C. and the Queſtion was, whe- 


ther this Appointment being made by Will, and the Appointee dying 
before the Appointor, this ſhould be in the Nature of a Legacy, 


and fo the Appointment void, the Teſtatrix ſurviving the Nominee; 


and my Lord Keeper held, that if it was a Thing purely Teſtamen- 
1 | | tary, 
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ry, would be plainly a lapicd Legacy; but that in this Caſe 
the 400 J. was not in its OWN Nature teſtamentary, but they take as 
ominces; and tis but the Execution of a Truſt; and decreed the 


Money to be paid. Mich. 1700. between Burnet and H. Arndt. 


„ E. made her Will, and deviſed in theſe Words, 1 gice unto 


Fw 5 locing Kinſman R. H. the Hum of 300 l. one lol. Part 
enhereof, be aoth ozve me, which I do intend to gize to my Couſin 
© H. his youngeſt Daughter ; but my Mill and Deſire is, that be 
will give the ſaid 3ool. to his Daughter S. H. at the Time of bis 
Neath, or ſooner, if there be Occaſion for ber better Adcancement 
and Preferment ; the Teſtatrix, at the Making of her Will, was in 
Fnoland, and it fo fell out, that R. H. died in Treland, eight Days 
before the Death of the Teſtatrix; afterwards F. H. died at the Age 
of Sixteen, and unmarried, and the Plaintiff was her Adminiſtra- 
tor; and it was decreed at the Ralle, and affirmed by my Lord 
Chancellor , that the Words, 1 defire, or I will, amount unto an 
expreſs Deviſe, and that the One hundred Pound Bond to the Teſtas 
trix, ſhould be aſſigned to the Plaintiff, and the 206 J. paid him, 
with Intereſt from the Exhibiting the Bill. Mich. 1704. between 
Farks and England, 2 Vern. 466, 467. Although it was inſiſted up- 
on, that a Benefit was deſigned R. H. and that he was not a bare 
Truſtee, for he was to have the Intereſt of the 300 J. for his Life, 
unleſs his Daughter had Occaſion for it before his Death, which ſhe 
had not. ; | | 4 

4. But where A. deviſed to his Siſter 350/. upon Condition that 
ſhe, at or before her Death, ſhould give to her Children 200/. 
thereof, and the Siſter died in the Life-time of the Teſtator; and 
it was held, that the whole 350/. was lapſed; for it being a Deviſe 
of Money, the abſolute Property veſted in the firſt Legatee. Mich. 
1689. between Birkhead and Chwward, 2 Vern. 116. ruled on De- 
murrer. 

5. If 4. deviſes 1500 J. a-piece to the four Children of J. S. by 
Name, to the Sons to be paid at their Age of twenty-one Years, and 
to the Daughters at Eighteen, or Days of Marriage; and in Cafe one 
or more of the aforeſaid Children thall happen to die before his, 
her, or their reſpective Legacy or Legacies ſhall become due, then 
ſuch Legacy or Legacies ſhall go to the Survivors of them; and in 
Caſe three ſhould die, then the Survivor to take the Whole; if 
one of the Children dies in the Life-time of the Teſtator , the 
Survivors ſhall take that Share, and it ſhall not be a lapſed Le- 
gacy. Hill. 1690. between Miller and Warren, 2 Fern. 207. de- 
creed; 2 Vern. 611. S. P. decreed between Ledſome and Hiek- 
Man, 

6. So where a Legacy of 50/. was given to A. at 'Twenty-one, 
or Marriage, and 50% to B. at Twenty-one, or Marriage; and in 
the Cloſe of the Will, the Teſtator added, if any Legatee dies be- 
fore his Legacy is payable, the ſame ſhall go to the Brothers. and 
dilters of ſuch Legatee; A. dying in the Lite-time of the Teſtator, 
it was adjudged no lapſed Legacy, but that it ſhould go to the Bro- 
thers and Siſters. Trin. 1700. between Darrel and Moleſeworth , 
2 Vern. 378. 2 Vern. 653. and 744. &. P. decreed. 1 Vern. 425. S. P. 
and 2 Chan, Rep. 187. $8. P. and between Nerthey and Burbage, 
Hill. 1617. F. B. decreed. a 


6388 7. So 
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| 7. So where a Man deviſed to 4. and B. the two Daughters x 
his Brother G. to be paid within a Year after the Death of his Wife 
viz. 5ol. to 4. and 5ol. to B. if they ſhall be both alive at the 
Time of Payment; but if either of them ſhall die before, then the 
ſaid 100/. to the Survivor of the ſaid two Daughters; one of the 
ſaid two Daughters died in the Life-time of the Teſtator; and the 
only Queſtion was, whether the ſurviving Daughter ſhould have the 
whole 100/. or only the 50/. and Rawlinſon and Hutchins, Lords 
Commiſſioners, were clearly of Opinion, that ſhe ſhould have the 
whole 1004. they ſaid, that by the firſt Clauſe of the Will, it is 3 
joint Deviſe to them of the 100/. in which Caſe, if the Will had 
gone no further 3 if one had died 5 it would have ſurvived to the 
other, then the Jig. that comes after is only a Severance of if, in 
Caſe they ſhould both live to the Time of Payment, which they did 
not ; and then the laſt Clauſe of the Will, in Caſe either died before 
the Time of Payment, is a new ſubſtantive Deviſe of the whole 100]. 
to the Survivor; and decreed accordingly. Mzrch. 1691. between 
Scolding and Green. 5 


(0) Ot ſpecifick and pecuniary Legacies, and 
here of Abating and Refunding, 


1. IF A. by Will deviſes to his Wife all his Perſonal Eſtate at 2 

Place called V. and deviſes to B. a Legacy of 500 l. and ſe- 
veral other Legacies, and Aſſets prove deficient to pay the 500 J and 
other Legacies ; yet the Wife's Legacy being a ſpecifick Legacy, ſhall 
take Place. Mich. 1714. between Sayer and Sayer, 2 Vern. 688. 
that a ſpecifick Legatee ſhall not abate in Proportion with a pecu- 
niary One, id. 2 Fern. 111. Nel. Chan. Rep. 303. 2 Chan. Ca. 25, 
171. 1 Fern. 31. 2 Salk. 416. 

2. J. S. having 4000 J. ſecured to him by Bond, in the Names of 
A. and B. in Truſt for himſelf, deviſed it to his Daughter (now 
married to the Plaintiff) and made her Reſiduary Legatee; and by 
the ſame Will deviſed a Leaſe he had in a Farm to R. D. and 
there not a ing Aſſets at his Death to pay his Debts, this Farm 
deviſed to N D. was ſold for Payment of Debts; afterwards, by 
Decree of this Court, the 4000 J. was adjudged to be Aſſets to pay 
Debts, and was brought into Court, there to remain for that Pur- 
poſe; the Plaintiff propoſed to have what remained of the 4000/, 
paid out of Court to him, all Debts being (as was ſaid) paid; and 
the Defendant R. D. oppoſed it, till he had firſt had a Satisfaction 
out of it, for the Value of the Farm deviſed to him; and ſold for 
Payment of Debts; the Court held, that the Deviſe of this Sum 
of Money was a ſpecifick Legacy, and therefore R. D. can have 
but a proportionable Part of the Value of his ſpecifick Legacy out 
of it. Mich. 1700. between Lord Caſtleton and Lord Fanſhaw. 

3- If a Man deviſes a Specifick Legacy, and likewiſe other Lega- 
cies, tho' the other Legacies fall ſhort, yet the Legatee muſt have 
his Specifick Legacy intire ; but if a Man deviſes ſeveral Legacies, 
as 100% to one, and 50/. to another, (5c. there, altho' he directs the 
Legacy of 100/. to be paid in the firſt place, yet if the other Lega- 
cies fall ſhort, then the Legatee of the 100/. muſt make a propor- 
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: Abatement of his Legacy; Hill. 1681; between Brow | 
_— Vern. 31. 2 Chan. Rep. 138. F. P. | 44cm 
A Creditor ſhall make Legatees refund, when Aſſets become 
* ent, tho there be no Proviſion made for refunding. 1 Fern. 94. 
1 Vent. 360. 27. 2 Vern. 205. S. DP. 
5. S0 where A. being indebted to B. made C. his Executor, and 
e waſted the Eſtate and died, having deviſed ſeveral Legacies, and 
made D. Executor, which Legacies D. paid; and B. having ex- 
a Bill againſt D. the Executor of C. for his Debt due from 
the firſt Teſtator, and againſt the Legatees in the Will of C to com- 
pel them to refund their Legacies, there not being ſufficient Aﬀets 
of the firſt Teſtator; and it was decreed accordingly. 1 Fern. 161. 
that a Creditor ſhall follow the Aſſets in Equity, into whoſe Hands 
ſoever they come. Vid. 2 Vern. 205; | 

5. One Legatee ſhall —_ another to refund where the Aſets 
become deficient, tho' there be no Proviſion made for refunding ; 
1 Vern. 94. but if the Executor is ſolvent, and he voluntarily paid the 
Legacy , the unſatisfied Legatee may come upon him, and oblige 
him to pay it out of his own Purſe, 1 Chan. Rep. 133. 2 Chan. Ca. 
132, and therefore the Exccutor is always to be made a Party to the 
Suit, 1 Chan. Ca. 136, 248. 2 Vent. 360. , | 
7. If an Executor pays out the Aſſets in Legacies, and afierw: 
Debts appear, of which he had no Notice at the Time of Payment 
of the Legacies, he by a Bill in Equity may compel the Legatees to 
refund, 1 Chan. Ca. 136. if he had been compelled by a Decree in 
Equity to pay the Legacies, he may make the Legatees refund. 
2 Vern. 205. per Gur. 

8. But if an Executor voluntarily pays a Legacy, or aſſents to the 
Deviſe thereof, he cannot, either in Favour of other Legatees or 
Creditors, compel the Legatee to refund. 2 Yern. 205. 2 Chan. 
Ca. 9. 2 Chan. Rep. 248. 2 Chan. Ca. 145. 1 Fern. go, 453, 460. 
but for this, cid. Title Executors and Adminiſtrators, Letter (A.) 


(D) Of the Time of Payment of a Legacy. 


1. I a Legacy is given to a Child, payable at Twenty-one, and 
the Child dies before, tho' his Adminiſtrator ſhall have the 
Legacy, yet he muſt wait for it till ſuch Time as the Child; if he had 
lived, would have come to Twenty-one; 2 Fern. 199. but if it had | 
been payable to the Infant with Intereſt, O, e fed. +49 ene id was Obe f 45 222 
2. But if a Legacy is deviſed to J. & to be paid at 23 Years of Jg.. 


Age, and if he die before, to go over to A. and B. and J. &. dirs an Tie — 


639 


wy 


Infant, the Legacy ſhall be paid preſently. Hill. 1692. between Paſ- 5 = 
. pretently. Hi. 1692. een e - 
worth and Moor, 2 Vern. 283. deviſed. 3 = 

3. A. by Will gives a Legacy to B. at Twenty-one, and if he 
died before Twenty-one, then to the Plaintiff; B. dies before Twen- 
ty-one; and the only Queſtion was, whether the Plaintiff was enti- 
tled to the Legacy preſently, or muſt wait till B. if he had lived, 
would have been "Twenty-one; and on Time taken to conſider of 
it, my Lord Chancellor was of Opinion, the Plaintiff was entitled to 
the Legacy preſently ; but where a Legacy is given to one to be 
Paid at Twenty-one, ſo as to be an Intereſt veſted in him preſently, 
tao not payable till Twenty-one; if the Party dies before that Age, 


oY __ 
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his Executors or Adminiſtrators ſhall not have it till the Le 
he had lived, would have been Twenty-one Years of Age. Trip, 1726 
between Laundy and William, Decreed at my Lord Chancelhy's © 
4. A Legacy cf 509/. was given to the Defendant's Teſtator when 
he ſhould be 24 Years old; the Plaintiff being his Siſter, and Exec. 
trix to the Teſtator that gave the Legacy, paid the Legatee 2 500 
of it at Twenty-one, to put him out into the World, and gave hin, 
a Bond, to pay him the other 250. at a Day certain, which Was 
the very Day he would attain his Age of 24 Years: He died before 
that Age; to a Bill to have the 250/. repaid, and the Bond de- 


livered up, the Defendant pleaded the Payment; and the Bond Which 


gatee, f 


was for Payment at a certain Day, and became a Duty thereby; and 


upon Debate, the Plea was ordered to ſtand for an Anſwer, the Lord 


Chancellor declaring, it was fit to be heard on the Merits. Mich, 1687, 
between Luke and Alderne, 2 Vern. 31. 


(E) To whom to be paid. 


85 FF a Legacy of 12 57. is deviſed to an Infant, who is but ten 
Years old, and at that Age paid by the Executor to the In- 


fant's Father for his Benefit ; and the Father afterwards becomes in- 


ſolvent, yet the Executor ſhall not be obliged to pay it over again; 
but if the Executor took - Security to be indemnitied, then he paid 


it at his own Peril, and ſhall pay it over again. Hill. 26 C 25 


Car. 2. between Holloway. and Collins, 1 Chan. Ca. 245. but this 


Matter ſeems well ſettled by the following, as well as ſeveral other 


Reſolutions. * 


2. A Legacy of 100 J. was deviſed to an Infant of about ten Years 
of Age; the Executor paid this Legacy to the Father, and took his 
Receipt for it; when the Infant came of Age, the Father told him 
he had ſuch a Legacy of his in his Hands, but could not pay it im- 
mediately ; but however would not have him trouble the Executor 
about it, for that he would give it him: Upon this the Son” reſted ſa- 
tisfied for about 14 or 15 Years, and he and his Father carried-on a 
Joint 'Trade together, and then became Bankrupts. And upon a Com- 
miſſion taken out againſt the Son, this Legacy of 100/. was aſſigned 
amongſt other Things for the Benefit of his Creditors, and the Plain- 
tiff, the Aſſignee of the Commiſſion, brought this Bill againſt the 


Executor, to have an Account, and Payment of the Legacy; and for 


the Defendant it was inſiſted, that this would be an extream Hard- 
ſhip on him, if he ſhould be obliged to pay it over again, that he 
had already fairly and honeſtly paid it to the Father, whilſt he was 
in good Circumſtances. And if Application had been made ſooner, 
he might have his Recompence over againſt the Father ; that thc 
Father was by Nature Guardian to his Children, and ſuch Pay- 
ments to him have formerly been allowed good; though now in- 


deed this Court has thought fit to extend their Care farther for ſuch 


Children, and diſallowed ſuch Payments; but the Circumſtances of 
this Caſe were ſuch, that the Defendant it was hoped, would not 


be anſwerable again for it. My Lord Chancellor ſaid, that if the 
Father had not made his Son ſuch Promiſe of Recompence, and the 


Son had acquieſced all that Time, the Cafe might have been more 


doubtful ; but this Promiſe of his Father, drew him to forbear 4p. 


3 ' plying 


Fe- Lhe” is Ade, A. g. eee ar Jo fer bf 


* 


d ͤ ͤ K d ³·˙·Qàm .] ⁵ð / ß ̃]⁵²— R on ran ̃ꝓ ER Eo. a 1 920 BW: RY”, —_ wv vVY Wong WY oy WF GY gy By — — — — — — 2 r ß 


Legacies, 
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plying to the Executor ſooner; and ſince his Father had not, nor 
could now make good his Promiſe, being a Bankrupt likewiſe, the 
Reaſon of the Son's Forbearance was at an End; and he thought 
the Rule of this Court, in not ſuffering Parents to receive their 
Children's Legacies, was founded on very good Reafon; and theres 


22» 3 »L 


fore, leſt this Caſe might hereaſter be cited as a Precedent; when Bs 1s C. 102. 


the Circumſtances attending it were forgotten; and to diſcounte- 
nance, and deter others ſor Paying ſuch Legacies to the Parents; 
(tho! he did not deny the Hardſhips of this particular Caſe) he de- 
creed againſt the Executor; which was affirmed on a Rehearing. 
Mich. 1715- between Dey and Tollferry, 
3. If a Legacy be bequeathed to a Feme Covert, Payment of it to 
her alone is not good, and the Exceutor ſhall pay it over again to 
the Husband. 1 Vern. 2611 "oy 
(F) Where Legatees ſhall have Jntereſt and 
| | Maintenance, -—© 


K | Featces exhibit a Bill againſt the Execitor, and by their where. 


Guardian pray, that he may be obliged to allow them Main- 


Legacy ſhall 
carry Inte- 


tenance; to which the Executor demurred; becauſe the Legatees tef, and 


were under Age, and their Legacies not payable, till they were 
21 Years of Age; but the Demurter was bver- ruled. Mich, 16 Car: 2. 
between Renne ſey and Parrot, 1 Chat. Ur 


from what 

. vide 
itle Im 

Money, Loy 


2. If a Father deviſes Legacies, or Pottions to his Daughters or der () 


younger Children, to be paid, or payable at their reſpective Ages of 
21 Years, or any other Time certain, without making any Proviſion 
for their Maintenance in the mean Time; and die; in this Caſe they 
ſhall have Intereſt for their Portions from his Death, till paid, be- 
cauſe the Father was obliged to have provided for them if he had li- 
ved; but if ſuch Portions had been deviſed to them by a Stranger, to 
be paid, or payable at ſuch an Age, their Legacies ſhould not carry 
Intereſt in the mean Time; betauſe he being a Stranger, was under 
no ſuch Obligation to Le for them. Trin. 1713. e 
Attorney General and pſon. | 2 | | 
3. A Father by his Will gave 2000 J a- piece to his two Daughs 
ters, payable at * and charged on Land and Perſonal 
Eſtate; and the Perſonal Eſtate being exhauſted in Debts, my Lord 
Chancellor held, they ſhould have a reaſonable Maintehance out of 
the Real Eſtate, until their Legacies became payable, and allowed 
them 80 / per Annum each. Trin. 1429, between Conway and 


. I Deviſed to his Daughter'206 /. fem, J give to het my Houſe- 
„ hold Goods, if the ſhall not be married in my Life-time, 


and afterwards in his Life-time, he gives with his Daughter in Mar- 


riage above 200 J. and dies, not having revoked or altered his Will; 


and the Court held, that the Legacy was extinguiſhed by the Por- 
non. Mich. 1689. between Fenkins and Powel, 2 Vern. i 14. Vide 
1 Chan. Ca. 301. 1 Fern. 95. 


| (6) Ademption of Aa Legacy. AM A 1565. 


3 h | _ 
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Legacyes. 

2. The Defendant's late Hushand made his Will in Writing, and 
thereby amongſt other Things deviſes as ſolloweth; of, ] give and 
deviſe to 4 my good and only Uncle, the Sum of 500 /. that is to ſay, 
| thar Bond and, Judgment ke gave me for 4094, and 1904, in Mongy, 
and makes the Defendant his Executriz, and defires her to be kind and 

ſting to his Uncle, that he might live as became a Gentleman; 
he Uncle ſome Time after fold an Eſtate, and with the Money paid 


— 


off 3201. and took up the Bond, and had the Judgment vacated, and 


ye. a gew Bond for the Remaining 80 4, and ſome Time after the 
Tele died; and the Uncle having Notice of this Will, brought his 
Bill for this Legacy of 500 . the Defendant inſiſtod, that this was 
Ng co Legacy of that partigular Bond and Judgment; and they 


eing cancelled and altered before the 'Teſtator's Death, was an 
demption of the Legacy, as to ſo much; and beſides they urged, 
that this Payment of the 3504. amounted to a Releaſe of fo much 
of the Legacy, and therefore the Plaintiff would have no Right but 
to the Remaining 100. On the other fide it was inſiſted, that the 
| Diverlity is where the Money is veluntarily paid in by the Perſon who 
owes it, and where the Teſtator ſues for and recovers it: In the firſt 
Caſe, the Legacy continues ſtill good, becauſe the Money only 
comes home ig the Perſonal Eſtate; hut in the other Caſe, the 
Tettator by ſuing far it, ſhews that he intended to make it his own, 
d therefore wauld not leave it to the Legatee to recover; and the 
Juſtice of the Uncle opght pot to prevent the Affection of the Ne- 
phew: And no Alteration of his Intention appeared; my Lord Keeper 
was clear of the ſame non, and decreed the 80 J, Bond to be de- 
ue 


livered up, and the Reſidue of the Legacy to be paid. Hill. 1711. 
between Orme It Sith, 2 Lern. 681. KC 
3. One by Will deviſed thus; Item, I give and bequeath to my 


Grandaughter Mary Ford (the Plaintiff) the Sum of 40 /. being Part 
of a Debt dye and owing to me for Rent from G. M. ſhe allow- 
—_ wg hay Charges ſhall be exended in getting in the ſame, Item, 
3 give and bequeath unto my Grandſons 4. and B. the Reſt and Re- 
| tidue of what is due and owing to me from the ſaid G. N. which is 
| about 40/. more, to be equally divided between them, they allow- 
ing Charges as aforeſaid; after the Teſtator received the whole 
Debt owing: for Rent from G. M. for the Plaintiff it was inſiſted, 


- 0 - 


that there was a Diflerence between a Specifick and a Pecuniary 
Legacy; that tho the Diſpoſing of a Specifick Legacy might be an 
Ademption of it, yet this being a Pecuniary Legacy, the Pay- 
ing the Money to the Teſtator, would be a Loſs of it: On the 
other {ide was inſiſted upon the Difference between a Voluntary 
and Compulſory Payment; that tho the firſt was no Ademption, 
yet the ſecond was, and that the Teſtator obliged G. M. to pay in 
the Money; but my Lord Chancellor was of Opinion, that there 
was no Foundation 45 the Difference taken in the Books, between a 
Voluntary and Compulſory Payment; for the 3 e 
an Intent to ſecure the Legacy on all Events, and d the Fan- 
tiff the 40 /. Legacy. 7 72 wen eg and Fleming. Vid: 
mL robe. INFO Mn i d fn He 
en. O4- | . | 
g fo Sf og & CAS SL nad 55 Que ond of 
| Me Log ney Fund 1510, am , Au. & . CAP. XI. 


FETT A . as ac. ca am oc. eo ax oa. a> ]] m6 Ar a a ] ww 2&4 <4 r + 2432 - #7 OL OaqaW MG CIT Om, co 0 5.,z2gqQ t.,c ÞcX2 "—— 


223. SATA „2. 


303 


CAP. XXXIX. 


e of Suits and 
Demand. 


(A) ttiyat nights * 11 Belem are deemed 
put of the Statute of Limitations, in Equity, and where 
ſuch Rights, Actions, oꝛ Demands, tho once barred, * DN 
de revived, 62 fet up again. , 
(B) Length of guns” * far regarded in Equity, 


334 ba: | 


(4) What Kights. Aal 1 1 Penis 6 are 
deemed out ot the Statute — Limitations, 
in Equity, and Where ſuch Nights, Attions; 

- v2 Demands, tho once barred, may be rev(- | 
ved and let up again. 


I, A Truſt is not within the « (a) Statute of Limitations, March OF ay 


129. 1 * all 


ions u 
the Caſe, other than for Slander, Addo, — n than what concers Merchandin — 
r and e A&ions F Ganſu Fg, Debe 8 n. * or Sant, 
without Specialty or or Agpoaragey of ent, tor Detinue,  irover, vin menced wit 
in Six Years — 2 — qe = e kan, rene Coverts, now 
Compos Mantis, Perfons impriſoned, or : i that t commence Weir Suits within 
the Time above limited, after their Imperfe@ions removed. Provided that if in w/o ſuch 133 Judg- 
ment is given for the Plaintiff, and rhe ſame is reverſed for Error; or if a Ve for him, 

upon Motion in Arreſt of Judgment, it is given again him; or if the Defendanc E in the 
Suit, and does after reverſe tbe Qutla wry; in theſe Caſcs the Plaintiff, bis Heirs, Oe. may commence 
anexAttion within a Year, and not after; by 4 &* 5 Ann. =4: 16. the Plaintiff's Rieht 1s as — ſaved, 
when the Defendant is beyond Sea, as if he were fo bin provided de brings is Aden vitbin ſuch 
Tine fur bis Nu. as is limited by the 21 Fac. 1. X 


2, The Plaintif who was Son and Executor of C. J. Fears, 
who was made C. J. at Oxon, during the Difference between the 
King and Parliament, (but never fat at eſtminſter- Huli) exhibited 
2 Bill againſt the Defendants, Prothonotaries of the K. B. at that 
Time, to have an Account of the Moyey, Gr. reeeived by es du- 
ting that Time, by an implied Truſt 2irmute Officii; to which ghe 
I 


Lin mitation „ef Suits and Demands, © 


— 


Defendants — the Statute of Limitations; but 3 


the Plea was over- ruled. 15 Car. 2. between Sir Eater ard Heat, 
and Henly & al. 1 Chan. Ca. 21. 3 Chan. Rep. 8. &. C. 

3. So where the Plaintiff exhibited a Bill, to have an Accoun — 
Money received by the 1 — from his Father (whoſe Execute 
he was) who gave it to him d-for his Eſtate, ſequettred for 
Delinquency at Go lefmiths- Hall, anc and it was ordered accordingy; 
the Court declaring it a Truſt, and therefore not within the Statute 
of Limitations. Micb. 3 Car. a. * N rl and HMalanas 
ur. Ca. I. er 8 

4. S where my Sh Polls lent 1007. Land in the Note, "which 

was given for it, Mention Was, made, that it ſhould be diſpoſed of 

as my Lady ſhall direct 5 and a Bill being\exhibited for it, the Court 
held it a Depofitum, or Truſt, and Decreed Payment of it, tho 

8 it was barred E Statute of of Than, 2 Ve. 345, 

3 harity is not by Le ot Iime, or within 
Statute of Later 2 355 N unf " 
6. A Legacy is not within the Stare of Limitations.” 1 Very, 

$6 ,$31159% 5 i 2000! 


25 
— 7. The Statute of Limitations i is no- Plea i in Bar to (5) an * 9 


Open, are Paſch. 1683. betw cen Scudmore and Mbite, 1 Vern. 456. 


not within 
the Statute of Limitations, but Accounts Rated between Merchant and Merchant are barred by the 


Statute. 1 Vent. 89, 90. 2 Saund. 124. 


8. If a Man recovers a Judgment or Sentence in France, for Mo- 
ney due to him, the Debt muſt be conſidered here only as a Debt by 
Simple Contract, and K. of Limitations wil, run. upon it, 
2 Ferm. 540; 541 Per Een 
„A Bill was exhübited to. be elicved touching A Rent charged 
upon Lands, by-Will 7 the Defendant: pleaded the Statute-of Limita- 
tions, and that there had beep no Demand or Payment in 40 Years; 
* 4 Co. 10, Sirg the Court held, that the Caſe in * ches Reports, on the Statute 
925 Hen. 8. concerned only Cuſtomary - Rents, between Lord and Te- 
nant, and not any Rent which commenced by Grant, or whereof the 
' Commencement could be ſnewn. Trin. 1691. between Colding and 
I 2 Vern. 235. 

2 o. If one receives the Profits of an Infant's Eſtate; and 6 ln 
' aker his Coming of Age, be brings a Bill for an Account, the Statute 
of Limitations is as much a Bar to ſuch a Suit, as if he had brought 
an Action of Account at Common Law; for this Receipt of the Pro- 
tts of an Infant's Eſtate is not ſuch a Truſt, as being a Creature of the 
Court of Equity, the Statute ſhall be no Bar to; for he might have 
had his Action of Account againſt him at Law; and therefore no Ne- 
 exſſity to come into this Court for the Account. For the Reaſon 
_ why Bills for an Account are brought here, is from the Nature of the 
Demand; and that they may have a Diſcovery of Books, Papers, and 
the Party's Oath, for the more eaſy taking of the Account, which 
cannot be ſo well done at Law; but if the Infant lies by for ſ1x"Years 
after he comes of Age, as he is barred of his Action of Account at 
aw, ſo ſhall he be of his Remedy in this Court; and there is n0 
ort of Difference in Reaſon between the two Cales.. Triv. 1719: 

between Ken and Tacker fer curiam. 
GS it | ; 5 11. If 
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11. If there is no (c) Executor againſt whom the Plaintiff may (e) If one 
bring his Action, he ſhall not be prejudiced by the Statute of Limiz brin — 

4 | ches 1 11 5 CERT tion before 

tations, nor ſhall any Laches in ſuch Caſe de imputed to him. 2 Feri. 4 — 
695. . , tion of fix 

5 | ; c Years, and 
Jes before udgment, the fix Years being then expired, this ſhall not prevent his Executor. 2 Salk. 424 
2 Salk. 421- But if an Executor ſues upon a promiſory Nore to the Teftator, and dies before 
"ment, and fix Years from the original Cauſe of Action are aGually expired, and the Executor of 
recutor brings a new Action in four Years after the firſt Executor's Death, the Statute of Limi- 
all be a Bar to ſuch Action. For though the Debt does not become irrecoverable by an Abate- 
he Action after the fix Years elapſed . Plaintiff's Death, yet the Executor ſhould make 
Statute that provides a Year after the Reverſal of a 


42 

Jud 
the 
tations ſh 


fr 
— P roſecution, to which the Clauſe in t 


t. Oc. may be a good Direction; or Shew, that he came as early as he e uld, becauſe there 
duet Conteſt about the Will or Right of Adminiſtration; for the 2 ors for the Benefit of 
Defendants, to free them from Actions when their Witneſſes were dead, or their Vouchers loſt, Tyin. 
5 Geo. 2 between Willcox and Hwggins, adjudged in B. R. 


12, If a Man ſues in Chancery, and pending the Suit there, the 
Statute of Limitations attaches on his Demand, and his Bill is after- 
wards diſmiſſed, the Matter being properly determinable at Common 
Law; in ſuch Caſe the Court will preſerve the Plaintiff's Right, and 
will not ſuffer the Statute to be pleaded in Bar to his Demand. 1 Fern. 
73,74. But if in ſuch Caſe the Plaintiff was not ſtayed by the Act of 
the Court, as Injunction, Cc. 2 2 vid. 2 Chan. Cu. 217. 1 Chan. 
Rep. 205, 214. 3 | | hy 

13. If a Man deviſes all the Reſt and Reſidue of his Perſonal E- 
ſtate, after Debts and Legacies paid, to J. S. and ſeveral of the 
Creditors are barred by the Statute of Limitations, who notwith- 
ſtanding — Actions againſt the Executor, and refuſe to plead. 
the Statute of Limitations, yet Equity will not, in Favour of J. &. 9 
to whom the Surplus is deviſed, compel the Executor to plead the 
Statute. Mich. 1699. between Lord Caſtleton and Lord Fanſhawy, 
adjudged. | | . ke Sh 

Pg a Man by Will or Deed ſubje& his Lands to the Payment 
of his Debts, Debts barred by the Statute of Limitations ſhall be 
paid; for they are Debts in Equity, and the Duty remains; the 
Statute hath not extinguiſhed that, tho' it hath taken away the Re- 
medy. 1 Salk. 154. 2 Vern. 141. S. P. 

15. If a Man has a Debt due to him by Note, or a Book-Debt, 
and has made no Demend of it for fix Years, ſo that he is barred b 
the Statute - of Limitations; yet if the Debtor, or his Executor, at- 
ter the ſix Years, puts out an Advertiſement in the Gazette, or any 
other News-Paper, that all Perſons, who have any Debts owing to 
them, may apply to ſuch a Place, and that they ſhall be paid; this 
(tho generalF and therefore might be intended of Legal ſubſiſting 
Debts only) yet amounts to ſuch an Acknowledgment of that Debt 
which was barred, as will revive the Right, and bring it out of the 
Statute again. Paſch. 1714. between Andrews and Brown decreed. 
_ * 16, So if after the ſix Years the Debtor, upon Application for that 
particular Debt, acknowledges it, and promiſes Payment, this revives 
the Debt, and brings it out of the Statute; becauſe, as the Note it 
ſelf was at firſt but an Evidence of the Debt, ſo that being barred, 
this Acknowledgment and Promiſe is a new Evidence of the Debt; 
and being proved, will maintain an Aſumpſit for Recovery of it, 
Paſch. 1714. between Andrews and Brown, per Cur. | | 


iii (B) Length 
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Limitation of Suits and Demands. 
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(B) Length of Time how far regarded in 
Equity. 


1. Þ F a Perſon has enjoyed an Eſtate twenty-five Years, though le 
cannot prove that Livery and Sciſin was made of it; yet he ſball 
not be moleſted; for Equity after ſuch Length of Time, will pre⸗ 
ſume Livery. Toth. 54. 1 Fern. 196. 
2. So if a Perſon is in Poſſeſſion of a Copyhold Eſtate forty y 
under a Will, tho he cannot prove that there was any Surrender 
to the Uſe of that Will, yet Equity will ſupply that Defe& afler 


| ſuch Length of Time. 1 Fern. 195. 2 Chan. Ca. 150. K C 


3. "The Plaintiff exhibited a Bill to ſet aſide a Conveyance made 


by his Father twenty Years ago, and alledged, that at that Time 


his Father was Non Compos; but the Court diſmiſſed the Bill, and 
ſaid that after twenty Years, it was not proper to examine, whether 
a Perſon was Non Compos, or not. 1 Chan. Rep. 40. 

4. The Plaintiff exhibited a Bill againſt the Executors of a Pur. 
chaſer of certain Lands from him, to have 500o/. Part of the Pur- 
chaſe-money paid, which was decreed to be paid him thirty-three 
Years before ; but the Executors having pleaded, that the Plaintiff and 
Defendant lived near each other, and that no Suit was commenced 
againſt their Teſtator in his Life-time, though the Plaintiff might 
have eaſily done it ; the Court held the Plea good. 2 Char. Rep. 44. 
J. So where a Bond of twenty-two Years old came to the Hands 
of an Executor; and in as much as the Obligee, till about ſeven or 
eight Years paſt, lived near the Teſtator, and never demanded an 
Intereſt, the Court conceived the Bond was ſatisfied, and ordered it 
to be cancelled. 1 Chan. Rep. 78. Vid. 1 Chan. Rep. 88. K P. 
I Chan. Rep. 106. x | . 

6. 4. exhibited a Bill to have a ſpecifick Performance of a Cove- 
nant, whereby the Plaintiff was to have a Pit in the Defendant's 
Ground for digging of black Stones, and that when the old one failed, 
he might fink a new One, and that there ſhould be no other Pit for 
digging black Stone; but it appearing that the Defendant, and thoſe 
under whom he claim d, had been in Poſſeſſion of a Pit there above 


ſixty Years, the Bill was diſmiſſed. 7/7. 1690. between Scolefield and 


Il hitebead, 2 Fern. 1 27. | 

7. A Common which has been incloſed for thirty Years, ſhall not 
afterwards be thrown open. 1 Fern. 32 8 

8. The Defendant held a Copybold of the Manor of Ipeing, at 
the Rent of eight Shillings per Anu. and it ſo appeared by the Court- 
Rolls of Heu. S. of Phil. and Mary, and down to Car. 1. and in the 
12. Car. 1. the Defendant's Mother was admitted, as of the Manor 
of eing. The Owner of the Manor of Dean, which he purchaſed 
from 7. S. who formerly was Owner of both Manors, brought his 
Bill to compel Payment of the 85. per Aun. and although he admit- 
ted that the Copyhold was held of the Manor of 7peing, and not of 
the Manor of Dean; yet the Rent having been paid to him for near 
twenty Years, which was the only Evidence he had to fhew for it, 
the Arrears and growing Rent were decreed to him; and a Trial at 
Law denied, tho prayed by the Defendant. Mich. 1705. between 
Seward and Bridger, 2 Fern. 516, 517. 5 
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Grandaughter, the Daughter of B. payable at Twenty- one, or 
Marriage; B. on the Marriage of his Daughter, gives her 1 500d. 
Portion, but no Notice is taken of the 500 /, Legacy, nor any Re- 
leaſe given for it; twenty Years afterwards, the Daughter and her 
ſecond Husband _ a Bill againſt the Father for the 500 f. and the 
Bill was diſmiſſed, for the 15004. ſhall be preſumed a Satisfaction, 
eſpecially after ſuch a Length of Time. 2 Fern. 484. A Legacy 
preſumed to be paid after a great Length of Time. 2 Fern. 21. 


CAS 
Maſter and Servant, 


(A) What Remedy they have againf each other. 
(B) Dow far anſwerable foz each other, to others, 


= * 2 4 * 


(A) What Remedy they have againſt each other, 


Bond and Articles, and to have them up; and upon 
Hearing, it was ordered, that the Defendant do, with- 
in a certain Time, viz, one Year, —_— Action, and 
go to Trial thereupon for his Damages; or in ult thereof, the 
Bond and Articles to be delivered up; and the Reaſon given was, that 
if it were in the Defendant's Choice to ſtay his Action as long as 
he pleaſed, he would ſtay till the Plaintiff s Witneſſes were dead; 


Indentures, was ſaid to be uſual. Hill. 17 & 18 Car. 2. between 
Baker and Shelbury, 1 Chan. Ca. 70. | 

2. A. put his Son an Apprentice to an A , and gave with 
him a Sum of Money, and allowed the Youth 104. per Ann. 
Clothes; the Defendant having put away his Apprentice, after he 
had lived ſome Time with him, by Reaſon of Negligence and Miſ- 
demeanors laid to his Charge; the Court decreed the Maſter to re- 
fund 3904, of the Money, and the rather, becauſe the Indentures 
were 


A deviſes his Eſtate to B. his Son, charged with 500 J. to his 


1. & Bill was exhibited to be relieved againſt an Apprentice 


and this Practice of putting the Maſter to ſue, or to deliver up the 


for his - - 


308 Maſter and Servant. 
1) Thar the Were not (a) inrolled, ſo as the Matter was not properly cooniſa!), 
— before — — of London. Trin. 1688. — ox 
muſt be in- 
rolled, vid. and Abell, 2 Lern. 64. ö 
2 Vern. 492 3. 4. placed his Son with an Attorney, at the Time he lay ill of 
the Sickneſs whereof he afterwards died, and gave 120 J. with him 
and Articles were executed, by which it was provided, that in Caſe 
the Maſter died within one Year, that then 60 J. of the Money 
ſhould be returned; it happened that the Maſter died within three 
W ecks after Sealing of the Articles and Payment of the Money; and 
on a Bill brought againſt his Executor, the Court decreed 100 Gui. 
neas to be paid back to the Father, notwithſtanding the Agreement 
of the Parties. Trin. 1687. between Nezwton and Roſe, 1 Very, 
60. | | 
: 4. If an Apprentice marries without the Privity of his Maſter, yet 
that will not Juſtify his 'Turning him away, but he muſt ſue his Coye. 
nant. 2 Fern. 492. | 
5. But by the Cuſtom of London, a Freeman may turn away his 
Apprentice for Gaming. 2 Fern. 291. | 
6. A. gave the Detendant B. a. Spaniſh Merchant, 600 J. to take 
his Son Apprentice, and entred into a Bond of 1000/7. for his Fideli- 
ty, and at the ſame 'Time took a Covenant from his Maſter, that he 
ſhould at leaſt once a Month, ſee his Apprentice make up his Caſh, 
the Defendant brought an Action on the Bond, alledging, that the 
Apprentice had run out 8004. and on a Bill to be relieved, my Lord 
Keeper held, the Meaning of the Covenant was, that the Defendant 
' ſhould not only ſee to the Caſting up of the Caſh, that it was right 
in Figures, but to ſee the Caſh effectually made up; and therefore 
decreed the Plaintiff ſhould be anſwerable for no more than the 
Maſter could prove the Apprentice imbeziled in the firſt Month, when 
the Imbezilment began. Mich. 1705. between Montague and Tid. 


combe, 2 Vern. 518. 


— — 


(Y) How far anſwerable foz each other, to 


I. A As Maſter of a Ship, of which the Defendants were Part- 

ze Owners, bought ſeveral Goods of the Plaintiffs, as Beef, 

Bisket, Sails, Gc. A. failed, and on a Bill to compel the Defendants 

do pay, they inſiſted that A. only was liable, becauſe he had Money 

from the Part-Owners to pay the Plaintiffs; but the Court held, 

that the Maſter was but a Servant to the Owners, and where a Ser- 

har. vant buys, the Maſter is (a) liable; and though the Owners paid 


ſoever comes 


within the their Servant, yet if he paid not the Creditors, they muſt ſtand 
Compaſsof a [jable, and therefore decreed. the Owners to pay the Plaintiffs their 


— 1 Debts in Proportion to their reſpective Shares and Intereſts in the 

Maſter ſhall Ship. 77/1709. between Speering and Degrave, 2 Fern. 643. 
charge- 

able — as of his Command, and ſhall likewiſe have Advantage of the ſame, againſt others; 

but if a Servant borrows Money in his Maſter's Name, or takes it up of a Creditor of his Maſter's, 


without Order, that docs not bind the Maſter. Noy's Max. 93, 94. Dr. & Stud. Dial. 2. cap. 42. 


2. The Plaintiff Graham was Pricy Purſe to — James the 
Second, and alſo Maſter of his Buck-hounds ; the Defendant Fam. 
per, was a Laceman, and by his Friends made Intereſt to the m 
| pt 


„ reer 


Maſter and Servant. 


if, that he might be made uſe of to furniſh Lace, Gc. for the 
ing's Hunt, and was employed accordingly, and Graham did like- 
wise deal with him on his own private Account, and he was from 
Time to Time paid for what he furniſhed for the King's Liveries, Oc. 
-ut of the Privy Purſe; but on King Zames's going away, the Be- 
endant brought an Indelitat. ſump. againſt Crabam, as well for 
what he had furniſhed for the King's Uſe, as for what he had furniſh- 
ed for Graham's own particular Uſe, and recovered for both; and on 
Bill brought to be relieved, the Circumſtances of the Caſe appear- 
-d to be, that Famper had been permitted to furniſh Lace and 
Fringes, Cc. for the King, on his Defire and Application made to 
Graham, on his Behalf; that the Entries in the Day-Book of ſuch 
Goods as Were delivered for the King's Uſe, was without Price, that 
they may be added in the Leiger-Book, higher or lower, as they had 
a Proſpe& of ſooner or later Payment; that the Defendant from 
Time to Time had been paid out of the King's Privy Purſe ; and 
one Witneſs ſwore, that he ſaid he expected — . the Priyy 
Purſe, and not elſewhere; that the Acgount of the Goods delivered 
to the King's Uſe had been paid off to about ten Months, but the 
Account of Goods delivered on Graham's er- Score, was of four 
Years Continuance, which ſhews that he kept them as diſtinct Ac- 
counts; that none of the Goods delivered for the King's Uſe came to 
Graham, nor was there any particular Promiſe to pay for any of 
them; and the Court held, that if the Law ſhould be, - that he that 
for, or fetches Goods for his Maſter without any particular 
Promiſe of paying for them, is liable to pay for them (which they 
ſcemed to doubt); yet on theſe Circumſtances the Plaintiff was inti- 
tled to Relief, and accordingly ordered, that the Defendant ſheuld 
only take out Execution for ſo much as the Plaintiff was indebted to 
him on his own Account. Trin. 1692. between Graham' and Sram- 
per, 2 Vern. 146. &. C. nt f3-(; 
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Moꝛptgages. Wi 


() Of the Nature and differenc Kinds of Woztgages, 
and herein of the Power of Equity in ſupplying Defens 
in Favour of the Hoꝛtgagee, and in Making that a Mozr: 
gage which otherwile would be an abſolute Conveyance, 
(B) Of the Equity of Redemption, at what Time, 
(C) Ot the Perſons to redeem, 
(D) Of Fozecloſure, and here of Opening the Fozecls- 
care; Parties rn and PINS and Refuſal of the 
) Woxtgage-money, | 
) Where there are ſeveral Wortgagees of the ſame e. 
ffate, what Remedy they have againſt the Moꝛtgagoꝛ, and 
| again each other. 
(F) Where a Woztgagee map protect himſelf by Buying 
en pꝛetedent Jacumbgaances. \ 
(GA) Mhere a Perſon who comes to redeem muſt do E: 
quity to the Moꝛtgagee befoze he will be admitted. 
(H) Moꝛtgage⸗monep, to whom to be paid. 
(J) Moꝛtgagee anſwerable foz the P2ofits, and how to 
account. 
(K) How the Aſſignee of the Moztgagee is to account, 


(A) Of the Nature and different Kinds of Moztgages, and 
herein of the Power of Equity in ſuppl of top; Defects in 
Favour of the Moztgagee, and in Waking that a Mott: 
gage Which otherwiſe would be an abſolute Conveyance. 


(4) The Ci- © is the ſame Thing as the Hypozheca of the (a) Ci- 


| Ginguithed vilians, and may be defined a Pledging of Lands, or otter 
— tho immov 


ignus and 
— the Pignns was when any Thing was obli ra 
Creditor ; n for Money lent, and the Poſſeſſion remained 
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Mortgages. 
. moveable Thing, for Money lent in ſuch Manher, that the Profit. 
— Uſufruftus of the Thing pledged remains with the Debtor till — and 
ſuch Time as Default is made in Payment of the Money at the Time i2 Ce of 
appoi f | Norated, the 


obliged to the ſame Dili in Keeping them, as he uſed about his own; ſo that if the — 


igence of the Creditor, an Acti or r in : 
— * — Furpoſs, he was to keep robe . . Perf : 1 Ne 2 i eee 
Thing , the Creditor was to forecloſe the Redemption of the Debtor ; or if the Money was not 

id, the Creditor had his A#io Pignoritia, or H othecaria ; but if the Money was tendred or paid to 
the Creditor, the Contract of Pignoration was diſſolved, and the Debtor mighe have the Pledge back 
as a Thing lent; 7'# in. Vin. 592. and this ſeems to have introduced the Notion among us of the 
Debtor's Right edemption. | | k 

2. There were no Mortgages of Lands whilſt the antient feudal 
Tenures continued, becauſe the Feud was filled with a Tenant from 
the Lords original Bounty; but when a Liberty of Alienation was 
given, two Manner of Ways of Mortgaging were made Uſe of, 
which Littleton diſtinguiſhes between, and calls by the Names of 
Vadinm vivum and Fndium mortuum. Co. Lit. 205. | 

z. The Vadium cicum is where a Man borrows 1004. of another 
and makes an Eſtate of Lands to him, till he hath received the ſaid 
Sum of the Iſſues and Profits of the Lands; and it is called Vadium 
oienm, becauſe neither the Money nor the Land dieth ; for the Lands 
are conſtantly paving of the Money, and they are not left as a dead 
Pledge, in Caſe the Money be not paid; and this ſcems to have 
been the moſt antient Way of Pledging. Lir. Ser. 205. 

4. The Vadium mortuum is fo called, becauſe it is doubtful whe- 
ther the Feoffor will pay the Money at the Day limited, or not; 
and if he do not pay, the Land, which is but in Pledge, upon Con- 
dition for the Payment of the Money, is taken from him for ever, 
and fo dead to him; and'if he do pay it, then the Pledge is dead to 
the Tenant of the Land; the antient Way of making thoſe Mort- 
gages was by a Charter of Feoffment on Condition, that if the 
Feoffor, or his Heirs, paid the Sum to the Feoffee,, or his Heirs, he 
ſhould re-enter and re-poffeſs, and ſometimes the Condition was'con- 
tained in the Charter of Feoffment, and ſometimes it was defcafan- 
ced 3 Charter made at the fame Time. Ch. Lit. 332. 

5. Theſe Sort of Conveyances were fubje& to theſe Inconvenien- 
ces, that if the Money were not paid at the Day, the Eſtate became 
abſolute, and was ſubject to the Dower of the Wife of the Feoffee, 
and all other his Real Charges and Incumbrances, though he were 
aferwards permitted to perform the Condition. Ch. Lite. 221. Gu. 


Car. 190. Eg | * 
ity have ſet this Matter right, and have 


Y A W * » 


6. But the Courts of | 
maintained the Right of Redemption, not only againft Tenant in 
Dower, and the Perfons thiat come under the Feoffee, but even a- 
gainſt Tenant by the Curteſy, and the Lord by Eſcbear, that are in 
the Pofl; becauſe fie bp! of the Money doth, in Conſideration 
of Equity, put the Feoffor in flatu quo, ſince the Lands were ori- 


ginally only a Pledge for the Money lemt: Hard. 465, 469. | 

7. If Tenant in Tail demiſeth Lands fbr ninety- nine Years by Way 
of Mortgage, under à Condition of Redemption, and on his Mar- 
riage ſuffers a Recovery; and in Confideration of the Portion ſertles 
a Jointure, and then borrows more Money of tle Mortgage, and 
appoints the Term as a Security, the Recovery inures to make =_ 

. | * 5 g. 
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Mortgages. 
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the Term; and if the Mortgagee had no Notice of the Jointure, 


. ſhall be allowed the ſecond Money lent as well as the firſt. 1 Chan. 
Ca. 119, 120. 40 4 


8. If a Copyholder in Fee ſurtenders to the Uſe of the Mortgagee 


in Fee, and the Copyholder becomes a Bankrupt before Preſentment 


and there is no Preſentment; yet per Cowper Lord Chancellor, tho 
the Surrender was void in Law for Want of a Preſentment, and that 
might be the Laches of the Mortgagee, in not procuring of it, yet 


the Surrender was 4 Lien, and that bound the Land in Equity; 


and the Aſſignee under the Commiſſion of Bankruptcy onght. not to 
be in a better Caſe than the Bankrupt, who was plainly bound in E. 
quity by this defective Conveyance. Mich. 8 Ann. between Tayhy 
and 1/heeler, 2 Salk. 449. | 1 

9. The Plaintiff lent a Sum of Money on the Mortgage of ſome 
Houſes, and had a Bond for Payment of the Money, as uſual in ſuch 
Caſes; afterwards he lent a farther Sum of 2000 /. on the Equity of 
Redemption, and had a Bond for that likewile ; afterwards the 
Mortgagor becomes a Bankrupt, and by ſome. Accident the. Value of 
the Houſes ſunk ſo much, that they were not ſufficient to raiſe the 


Mortgage-money firſt lent; and on a Bill brought to bave them fold, 


and that as to ſo much as they fell ſhort to anſwer the firſt Mort- 
gage- money, the Mortgagee might come in upon his Bond as a Cre- 
ditor ; it was ſo decreed; and as to the 2000 ,. lent upon the Equity, 
which was worth nothing, it muſt ſtand ſingly upon the Bond. Paſch. 
1695. between Wiſeman and Carbonell. ; 1 

10. 4. lends Money to B. to carry on certain Buildings, and takes 
4 Mortgage from him to ſecure 16000 J. with Intereſt, and by an- 
other Deed executed at the ſame Time, takes a Covenant from B. 


chat he ſhould convey to him, if he thought fit, Ground-Rents to the 


Value of 160007. at the Rate of twenty Years Purchaſe ;. and on a 


Bill brought to redeem, the Maſter of the Rolls decreed a Redeny- 


on, on Payment of Principal, Intereſt and Coſts, without Regard to 

at Agreement, but ſet aſide the ſame as unconſcionable; for a Man 
ſhall not have Intereſt for his Money, and a collateral Advantage be- 
ſides for the Loan of it, or clog the Redemption with  goy By-Agree- 
ment. Mich. 1705. between Jennings and Ward, 2 Vern. 520. 
II. If the Condition of a Mortgage is, that the Mortgagor ſhould 
redeem during his Life, or that the Mortgagor, and the Heirs of his 


Body, ſhould redeem; yet Equity will admit the general Heir of ſuch 


Mortgagor to a Redemption, becauſe this can be no Purchaſe, ſince 


there is a Clauſe of Redemption; and when the Land was original- 


ly only a Pledge for Money, if the Principal and Intereſt be offered, 
the Land is free; and it would be very hard, that it ſhould be in the 
Power of the Scrivener, or griping Uſuret, by ſuch. impertinent Re. 
ſtrictions, to elude the Juſtice of the Court. 1 Fern. 33, 190, KC. 
2 Chan. Ca. 147. . C.. 5 3 
12. But if a Man borrows Money of his Brother, and agrees to 
make him a Mortgage, and that if he has no Iſſue Male, his Brother 
ſhould have the Land; ſuch an Agreement made out by Proof, may 
well be decreed in Equity, 1 Fern. 193. per North Lord Keeper. 
13. 4. in Conſideration of 1000/7. made an abſolute Conveyance to 
B. of the Reverſion of certain Lands after two Lives, which at that 
Time were worth little more; and by another Deed of the ſame 


Date, the Lands are made redeemable any Time during the il, A 
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Mortgages. 


Grantor only, on Payment of the 1000 J. and Intereſt; A. died; 

— pay ed the Money; and it was held by my Lord Free 

| ham, that his Heir might redeem, notwithſtanding this reſtrictive - 
Clauſe ; and that it was a Rule, once a Mortgage and always A 
Mortgage, and that B. might have compelled 4. to redeem in his 
Life-time, Or have forecloſed him; but on a Re-hearing, Lord 
Keeper North reverſed the Decree on the Circumſtances of this 
Caſe; for it appeared, by Proof, that 4. had a Kindneſs for B. and 
that he had married his Kinſwoman, which made it in the Nature 
of a Marriage-Settlement ; he likewiſe held, that Y. could not 
have compelled A. to redeem during his Life; which made it the 
more ſtrong. 33 Car. 2. between N:2wtomb and BonBam, 1 Vern: 
7, 214. KC. 232. S.C. 2 Vent. 364. $.C: where it is ſaid; that 
Lord North's. Decree was affirmed in the Houſe of Lords: 7ide 
g 14. If 4. mortgages Lands to B. worth 15 J per 4un: for ſecuring 
200 J. and at the ſame Time B. enters into a Bond, ' conditioned; that 
if the 200 J. and Intereſt is not paid within a Year, then he to pay 
to 4. his Executors or Adminiſtrators, the further Sum of 78 J. in 
full for the Purchaſe of the Premiſſes, Oc. and A. dies within the 
Year, and the Money is paid the next Day after the Mortgage is for- 
feited to his Adminiſtrator; yet 4. Heir may redeem; paying the 
200 l. and likewiſe the 78 J. that was paid the Adminiſtrator: Mick. 
1687. between Millet and Winnell; 1 Vern. 488. deereed, 100 
15. So where A. for 550 J. made an abſolute Aſſignment of a 
Church-Leaſe for three Lives to B. and B. by Writing under his 
Hand agreed, that if A. paid 600 J. at the End of the Year, D. 
would reconvey; B. died, leaving C. his Son and Heir; Two of the 
Lives died, and the Leaſe was twice renewed by C. and his Father; 
and tho it was near twenty Years ſince the Conveyance: was made, 
yet the Maſter of the Rolls decreed a Redemption on Payment of 
the 550 L and the two Fines, G7. Mich. 1688. between Maniore 
and Ball, 2 Vern. 84. vide 1 Vern. 183, 394. where a Mortgagee 
was allowed to redeem before the Time agreed on. n 


(B) Ok the equity of Redemption, at what 


__— 


* 


. A? a Rehearing before my Lord Keeper, aſſiſted with Juſtice 
Vaughan and Turner, concerning the Redemption of a 
Mortgage which had been made above forty Years, my Lord Keeper 
declared, that he would not relieve Mortgages after twenty Years, 
for that the Statute of Limitations did adjudge it reaſonable to limit 
the Time of one's Entry to that Number of Years, unleſs there are 


ſuch particular Circumſtances as may vary the ordinary Caſe, as In- 
fants, Femes Covert, Gc. who are provided for by the very Sta- 
tute, though thoſe Matters in Equity are to be (a) governed by the () Though 


Courſe of the Court; and that it is beſt to ſquare the Rules of E- —— 
unity. mited for 
* j 4 
of Mortgages; yet where 4 Man comes in at an old Hand, it hath been ſometimes deereed, that 
the Poſſeſſor ſhould Account no further than for the Profits made in his own Time, to diſcourage _ 
the Stirring in ſuch dormant Titles; but the common Dodtrine in the Courts of Equity, is, that 
Mortgages are not within the Statute of Limitations, though that Statute is mentioned ſome- 
Rimes as 4 proper Direction ro go by; for = — of Equity are tender of Sertling 5 


— COR 
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ſet Time, 
becauſe a 
Man can 
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tiff; yet the Length of Time being anſwered for the greateſt Part by 
or Coverture; and for as much as in 1686. a Bill was 
brought by the Mortgagee to forecloſe, and an Account then made 
up by the Mortgagee, the Court decreed a Redemption, and an Ac- 
count from the Foot of the Account in 1686. Trin. 1700. between 
Protjor and Cowper, 2 Lern. 377. | 6 
4. But where a Mortgage was made to 4. in the Year 1639. to in- 
demnify him againſt Debts; for which he was ingaged for the Mortga- 
gor, and in the Year, 1649. he entred into the mortgaged Premiſſes, 
and had Poſſeſſion, and afterwards conveyed away ſeveral Parts of the 
mortgaged Premiſſes to ſeveral Perſons, and ſeveral Sales and Mar- 
riage-Settlements had been made of them. In the Year 1663. a Bill 


was brought to redeem, but all the Aſſignees were not Parties; and 


a Decree to an Account, and a Report made, and Exceptions taken 
to that Report; and ſo it reſted for about eighteen Years, and then 
another Bill was brought, and another Decree to redeem, but no Pro- 
ſecution upon it from the Year 1676 till 1697. and then the Plaintiff 
having purchaſed the Equity of Redemption of thoſe Lands 1 iyter 
alia) from the Heirs of the Mot „brought his Bill to redeem; 
the Objections againſt it were, the Length of Time, the many deri- 
vative Titles that had been made, and when no Suit was depending, 
and the Difficulty of hs the Account; to which it was anſwer- 
ed, that there had been freſh Purſuits, and that the Difficulty of the 
Account had been occaſioned by the Mortgagees themſelves, and 
that there were Infants in the Caſe; my Lord Keeper held, there 
ought to be no Redemption, and that Length of Time excuſes the 
Mortgagee for taking the Eſtate for his Own, and uſing it according- 
ly; and none that have come in under him have done amiſs ; and 
though there were Infants in the Caſe, yet the Time having begun, 
upon the Anceſtor, it ſhall run even upon Infants, as it is at Law 
in the Caſe of a Fine; and there is one great Objection to a Re- 
demption in this Caſe, that it does not appear, that the Plaintiff 
paid any Thing for this Equity of Redemption, only had it thrown. 
into his Bargain. Hill. 1700. between Fr. Fobu and Turner, 2 Veri- 
418. C. C. ee F 
5. The 
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"+. The Plaintiff's Grandfather in the Year 1686. had made 4 
Mortgage of the Eſtate in Queſtion, which was gue to be about 
nine or ten Pounds per Aumum, for ſecuring 100 4. in the Year 1696; 
Mortgage was aſſigned over to the Defendant, who by Agree- 
ment was then let into Poſſeſſion, and had continued fo ever ſince, 
and was now about ninety Years of Age; the Mortgagor died ſeveral 
Years ine, leaving the Plaintiff s Father, his eldeſt Son and Heir of 
full Age, who likewiſe died in the Year 1714: leaving the Plaintiff 
his eldeſt Son and Heir, then about twelve Years of Age, who brought 
this Bill for an Account, and to, be let into a Redemption of the 
Eſtate in d ne but pt — _ in Poſſeſſion 
of thirty-three Years, an $ greatly over-paid his Printipal and 
eee, but my Lord Chancellor Almiſfad his Bill, and — it to 
de entred down, as one of the Reaſons for Diſmiſſing the Bill; that 
the Plaintiff had no Remedy by Ejectment at Law to recover the 
Poſſeſſion, being barred the Statute bf Limitations, aud he thought 
that a reaſonable Guide for this Court to follow, as to the Redemp- 
tion in Equity; and tho the Plaintiff was an Infant at his Fathers 
Death; yet the Computation of Time began long before; when 
there was no —_ in the Caſe, and therefore will run on againſt 
Infants after: Mich. 1729. between Knowles and Spence. C 


| (©) Of the Perkons to redeeni. 


1. A Perſon who comes in by à voluntary Conveyance may redeem 
- {'X a Mortgage. 1 Fern. 193. admitted, he who comes to redeem 
a Mortgage, muſt ſhew a Title: 1 Fern. 128. (1 

2. If a Man enters into a Bond; in which he binds himſelf and his 
Heirs, and dies, leaving a Real Eſtate to deſcend to his Heir, ſub- 
jet to a Mortgage for Years, and the Heir ſells the Equity of Re- 
demption ; the Obligee cannot. redeeem the Mortgage, without firft 
having a Judgment at Law againſt the Heir. Paſch: 1703. between 
Bateman and Bateman. GE M 

3. The Mortgagee in Fee after Forfeiture was attainted, and the 
King eſe, and whether the Mortgagor ſhould redeem Dubitarny: 

465. | | | _ OH | | 4 43 
4. A. mortgaged his Lands upon Condition, that if he or his Heirs 
repaid 100 4. at ſuch a Day, he ſhould re-enter before the Day he 
dies, leaving Iſſue a Daughter, his Wife Enfient with a Son; the 
Daughter pays the Money at the Day, and then the Son is born; 
the Daughter ſhall keep the Lands, and the Son ſhall not recover 
againſt her; for the Daughter is in Nature of a Purchaſer, where ſhe 
hath regained the Land by her own Vigilance, which otherwiſe had 
lapſed at Law to the Mortgagee. CY. Car: 895. 1 Ch. 99. 

5. If a Man deviſes Lands which are in Mortgage to 4. for Lite, 
Remainder to B. in Fee; A. ſhall contribute one Third towards the 
Diſcharge of the Mortgage. 1 Chan. Ca, 271. vide 2 Fern, 117. 
and Title Contribution and Average, Letter (B). 

6. If a Jointreſs, who is to hold the Land free from Incumbran 
pays off a precedent Mortgage, her Executors ſhall” hold over till 
they art ſatisfied ; becauſe ſuch Tenant for Life; ought to be reim- 
burſed the Money ſhe paid to ſet her Eſtate free, and in the = 

tion 
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dition ſhe ought to have been. 1 Chan. Ca. 271. — fs bow 
1 Chan. R a I X54 ul * 9D Ol 5 o | 
J. Bur if a Jointreſs arriage join W usband ; 

Fine, and mortgage the Land, and the Husband dies, there her 
Land is charged, and ſhe ſhall pay her Part towards the Disburthen. 
ing the Land; and her Executors ſhall not hold the Lands till ſati 


Charge, and therefore muſt join in the Disburthening 
ing to the Value of her Intereſt. 1 Chan. Ca. 271. 2 Chan. Ca. 
99, 100. 1 Chan. Rep. 19” 3 

8. If a Man marries a ſointreſs of Houſes which are burnt down 
and the Husband and Wife borrows 15004. to build on the Ground, 
and levy a Fine ſur conceſſit for ninety-nine Years, if the Wife lived 
ſo long, and a Deed is made between the Conuzee and the Husband, 
wherein the Husband covenants to repay the Mortgage-Money with 
Intereſt, and the Equity of Redemption is limited to the Husband 
and his Heirs; and the Husband expends 3 or 40004. in building up- 
on this Ground, and dies, the Wife ſhall redeem, and not the Heir of 
the Husband. Decreed by Nottingham Lord Chancellor, and affirm- 
ed on a Rehearing by North Lord Keeper, between Brend and 
Brend, 1 Vert. 213. for the Wife was no Party to the Deed of Re- 
demiſe, by which the Redemption was limited to the Husband; and 
the Wife being a Jointreſs, and having granted a Term for Years on- 
ly out of her Eſtate for Life, there. reſts a Reverſion in her, which 
naturally attracts the Redemption. | 
9. A. on his Marriage agreed to leave his Wife 1000 J. if ſhe ſur- 
vived him; the Drawing of the Agreement was left to the Parſon of 
the Pariſh, who made a Bond from A to his intended Wife in 2000/, 
conditioned to leave her 1000 /. if ſhe ſurvived him; the Marriage 
was had, and A. died, leaving a Freehold and Copyhold Eſtate in 
Mortgage, and which were mortgaged together ; and it was held, 
that the Wife ſhould redeem, as well the Freehold, as Copyhold, 
and hold over till ſhe was ſatisfied. Hiil. 1704. between Alon and 
Pierce. 2 Vern. 480. | * 

10. A. joins with B. her Husband, in making a Mortgage for Years 
of her Inheritance for 4500 J. to ſupply the Husband's Occaſions, to pay 
for the Place of Captain of the Band of Penſioners; and ſubjeR.to 
the Mortgage, the Eſtate was ſettled to 4. for Life, Remainder to her 
Son in Tail. B. in the Mortgage-Deed covenants to pay the Mo- 
ney, and the Proviſo was, that on Payment of the Mortgage-Money, 
the Term was to ceaſe; the Mortgage was ſeveral Times aſſigned, 
and particularly in 1683. and the Wife joined in it; and there 


the Proviſo was, that on Payment of the Money by them, or either 


of them, the Mortgage-Term was to be aſligned, as they, or either 
of them ſhould dire& or appoint. A few Days after the Mortgage 
was made, B. by Letter thanked his Wife for having ſealed it, and 
added, that the Profits of the Office ſhould be religiouſly applied to 
pay off the Incumbrance; but afterwards, when Money came in, tho 


he paid off the Mortgage, yet he took an Aſſignment thereof in Truſt 


for himſelf, and by Will deviſed his Perſonal Eſtate, and the Be- 
nefit of this Mortgage, to his ſecond Wife; and on a Bill by the Son 
of the firſt Wife, to have this Mortgage aſſigned him, it was de- 
clared by my Lord Keeper, that he could not decree for him, but 

2 upon 
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zpon the uſual Terms of Redemption, 'on Payment of Principal, In- 
ereſt and Colts, diſcounting Profits ; but upon an Appeal to the Lords, 
the Son obtained a Detree to have the pg aſſigned to him. 
Paſch. 1702. between the Earl and Counteſs of Huntington, 2 Vern. 


mw So where 4. and his Wife mortgaged the Wife's Eſtate, and 


4. covenanted to pay the Money, but the Equity of Redemption 
was reſerved to them and their Heirs; the Husband dying, it was 
lecreed, that the Mortgage ſhould be diſcharged out of the Huſ- 
band's Eſtate. Hl. 1707. between Pocork and Lee, 2 Vern. 604. 


(D) Of Fozecloſure, and here of opening the 
Forecloſure ; Parties fozecloſed, and Tender 
and Refuſal of the Moztgage Money. 


. A Mortgagee obtained a Decree — a Mortgagor, and all 


the Creditors whoſe Debts affected the. Eſtate, that they 
ſhould redeem, or bo forecloſed. One of the Creditors pays the 
Money by the Conſent of the reſt, and has the Mortgage aſſigned to 
him; and agrees with them, that if they would pay his Money at a 
further Day, they ſhould redeem him; otherwiſe; that he ſhould 
have the Lands abſolutely ; and it was held on a Bill brought by the 
other Creditors, that they ſhould redeem, tho' the Creditor who 
paid the Money had been in Poſleſſion 20 Years, and had made great 
Improvements, they allowing only neceſlary Repairs, and laſting | 
Improvements. Hill. 1682. between Exton and Greaves, 1 Vern. 
138, | 1 ; 
* There being a firſt and ſecond Mortgage made of the ſame - - 
Eſtate, the firſt Mortgagee brought a Bill againſt the ſecond, to compel 
him to redeem, or to be forecloſed, and forecloſed him accordingly; - 
it ſo happened, that the firſt Mortgagee, by his Will, deviſed the Bre- 
miſſes to the Mortgagor, . and thereupon the ſecond Mortgagee 
brought a new Bill to ſet aſide the firſt Mortgage, and to be let into 
a Satisfaction of his Money; the Defendant pleaded the former Suit 
and Decree of Forecloſure; but the Plea was over- ruled. Trin. 1691. 
between Cook and Saaler, 2 Vern. 235. > od en tbo 
3. If a Mortgagee has a Decree of Forecloſure, tho that Decree 
be ſigned and inrolled, yet if he after brings an Action of Debt on 
the Bond given at the ſame Time for Payment of the Money, and 
Performance of the Covenants in the Mortgage Deed, ſuch Action 
opens again the Forecloſure, and lets in the Equity of Redemption 
of the Mortgagor. Trin. 1729. between Daſhwood and Blrbtoay, 
at the Rolls, | ee rag 
4. A Man makes a Mortgage, and afterwards makes a Marriage 
Settlement of the Equity of Redemption, wherein he limits it on 
the Wife, and then on the Iſſue of his Body, with Remainder in 
Tail to his Brother; the Mortgagee exhibits his Bill "againſt the 
Mortgagor to have his Money, or that he may. ſtand forecloſed, 
without making the Brother a Party, and has a Decree accordingly; 
and afterwards the Mortgagor dies without Iſſue, and the Lands re- 
main to the Brother by the Marriage Settlement, who prefers his Bill 
to redeem; and it was diſmiſſed; for having made thoſe Parties to 
Mmmm | the 
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the Bill of Forecloſure, who were Parties to the Mortgage, he did 
as much as was neceſlary; for perhaps it was impoſſible for him to 
know all the Parties againſt whom to ſeek a Forecloſure ; and this 
would keep him an eternal Bailiff to the Mortgagor; belides, to open 
an Account after Length of Time, againſt a Perſon, who by Law 
was obliged to keep no Account, in Favour” of a meer Volunteer. ; 
unreaſonable. 1 Chan. Ca. 217, 220. 7 

5. Tenant for Life, the Reverſion in Fee; he in Reverſion mort 
gages his Eſtate in Fee; and the Mortgagee deviſeth it, the Deviſce 
may bring his Bill againſt the Mortgagor, and need not make the 
Heir of the Deviſor a Party; becauſe he hath no Iptereſt in the Lands 
at all, it being all deviſed away from him, and he need only forecloſe 
the Mortgagor. 2 Chan. u. 2 TY 

6. If a Man mortgages Lands, and then confeſſes ſeveral: Judgments, 
and ſome of the Perſons that have Judgments give the Mortgagee 
Notice, and after he obtains againſt the Mortgagor a Decree to fore- 
cloſe; ſuch Perſon that gave Notice of their Intereſt, ſhall notwith- 
ſtanding redeem, becauſe they are Creditors for a valuable Conſide- 
ration, and the Mortgagee had Notice of them, ſo that he might 
have made them Parties to his Bill; but the Perſons, that gave no 
previous Notice of their . Judgment, are totally barred of all Re- 
demption by the former Decree. 1 Chan. Rep. 170, 171. 

7. But when a, Bill was exhibited by a ſecond Mortgagee to re- 
deem, and the firſt Mortgagee pleaded his Mortgage, and a Decree 
to forecloſe the Mortgagor,.4vithout' Notice of the tecond Mortgage, 
yet the Plea was over-raled. Mich. 1707. between Godfrey and 
Chadewell, 2 Vern. 601. | | 

(a)If opoma 8. If the Mortgagor (a) tenders the Money, and the Mortgagee 
— ® refuſes, he loſes the Intereſt from the Time of the Tender, becauſe it 
made of the is but a Pledge for the Maney; and if the Money be tendred, he 
—— at the ought not to keep the Pledge; and no Man ought to pay for the For- 
pointed, for bearance, when he hath the Money ready. Chan. Ca. 29. 2 Chan. 
Payment at Ca. 206. S. P. bd 48 Bros + 


any Time 1 3 
Day ſpecified in the Condition, and the M refuſes, the Condition is ſaved for ever, and the 
Mortgagor need not ftay at the Place appointed, till the laft Inſtant of the Day, becauſe by the ex- 


preſs Letter of the ition, the Moncy is to be paid on the Day indefinitely; nor needs there be any | 
new Tender afterwards within a convenient Time, becauſe by the Words of the Contract, both Parties 
ought to acquieſce ; and upon ſuch Refuſal, the Land is diſcharged, becauſe upon the Tender, the De- 
miſe is void; and if it be on a Feoffment the Condition is performed, and the Feoffor may re- enter; 
but the Money lent doth yer remain a Debt or Duty, becauſe it was a Debt by the original Lending 
of the Money, whether it had been ſo ſecured or not; and tho' the Security fails according to the 
Words of the Agreement, yet there is the ſame natural Juſtice that the Money ſhould contimue. Co. 
Lit. 209. 5 Co. 114. Plow. 173. | EN | | 


9. The Plaintiff had made a Mortgage in Fee of his Eſtate, which 
by ſeveral Meſae Aſſignments was come to Sir William Dodwel; 
and there being likewiſe two ſeveral Terms for Years ſtanding out, 
they were aſſigned to Truſtees, in Truſt for Sir William Dodevell, to 
Protect the Inheritance, and ſubje& to the ſame Equity of Redemp- 
tion; the Plaintiff and Sir Villiam Dodewell ſettled an Account of 
what was due, and there appearing to be due thereon 4400 J. Prin- 
cipal Money; the Intereſt was then paid off, and at the ſame time Sir 
William Nodz2ell gave a Note, whereby he promiſed, that on Pay- 
ment of the Sum of 4479/7. or thereabouts, on the 23d, of Oftoter 
then next, being the Intereſt computed to that Time, he would re- 
convey the Inheritance to the Plaintiff and his Heirs, and would p 
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eure his Truſtees to aſſign the two Terns for Years, as the Plaintiff 
ſhould direct. In . following Sir William Dodlæpell died, and 
the Defendants were his Executors; and he likewiſc left the Defen- 
dant Mary, bis only Child, and Heir at Law, an Infant of about eight 
Years of Age; the Plaintiff provided the Money, and on the 23d of 
Ofober, tendered a Bank-Bfll of 4500 7. to one of the Executors, 
(their being four in all) for him to take thereout what was then due 
for Principal and Intereſt; but the Executors having none of them 
proved the Will, he' refuſed to accept of the Tender; upon which the 
Plaintiff asked him, if he objected to the Legality of the Tender; 
being in a Bank-Bill and not in Money, und that if he did, he would 

ſently turn it into Money; to which the other anſwered; he had 
no Objection to the Tender; but not having proved the Will, he 
would not accept of the Money. Aſterwards the Plaintiff made the 
like Tender to another of the Executors, who likewiſr refuſed to 
accept of it, not having proved the Will; but he objected to the Le- 
gality of the Tender, not being in Money: Afterwards all the four 
Executors proved the Will; and the Bill was brought to redeem; on 
Payment of 44007. and Intereſt to the 23d of ¶ tober, being the 
Time mentioned in the Note; and that the Plaintiff might not be ob- 
liged to pay Intereſt beyond that Time, as the Defendant's Executors 
infiited he ought; and twas held by my Lord Chancellor, that this 
Tender in a Bank-Note, was not ſtrictiy ſpeaking a Legal Tender; 
but fince it was proved the Plaintiff offered to turn it into Money, 
that made it a good Tender. 24/y, It was clearly agreed, that any, 
or either of the Executors, before Probate, might have received and 
given a good Diſcharge for the Money, eſpecially when; as appeared 
in this Caſe, they afterwards proved the Will, and ſo were Executors 
ab initio. 3dly, that tho they were Executors only in Truſt for the 
Daughter, who was an Infant, yet none of them could be in a better 
Caſe than Sir William Dodevell himſelf could have been; if he had 
been living; and ſuch Tender under theſe Circumſtances would have 
bound him; ſo it will his Executors and Deviſee; and therefore de- 
creed a Redemption on Payment of the 4400 /. and Intereſt to the 
23d of Oftober, the Time mentioned on the Note, and no longer, 
and no Coſts on either Side; and the Infant Heir at Law, on Pay- 
ment of the Money to the Executors, was to convey the Inheritance 
deſcended to her according to the Act 7 Ann. for obliging Infant Tru- 
ſtees to aſſign and convey. Hill. 1729. between Sir John Auſten and 
the Executors of Sir William Dodevell, at my Lord Chancellor s. 
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) Where there are ſeveral Moztgagees 
2 ſame Eſtate, what Remedy they 1. 
againſt the Moꝛt gagoꝛ, and againſt each 


JF a Man mortgages Lands by a deſective Conveyance, and at. 


terwards mortgages to a ſecond Perſon, by an Aſſurance, that is 


good and effectual, without Notice, the Second ſhall prevail, becauſe 
that carries the Legal Title, and Equity will not interpoſe, when 
both are equally upon a valuable Conſideration; but if a Man mort. 
gages by a defective Conveyance, and there are ſubſequent Creditors, 
whoſe Debts did not originally affect the Land, Equity will ſupply 
ſuch defective Conveyance againſt ſuch ſubſequent Incumbrances, who 
acquired a: Legal Title afterwards ; for ſince the ſubſequent Creditors 
did not originally take the Lands for their Security, nor had in View 
an Intention to affe&t them, when afterwards the Lands are affected, 
and they come in under the very Perſon that is obliged in Conſcience 
to make the Defective Security good, they ſtand in his Place, and 
ſhall be poſtponed to ſuch defe&tive Conveyance, Mich. 1670. be- 
tween Burgh and Francis, by Sir Heneage Finch, Lord Keeper. 
2. The Mortgagor being Son-in-Law to the Mortgagee, having 
entered, and afterwards ſuffered the Mortgagor to take the Profits for 
ſeveral Years, / without requiring Intereſt; it was held by the Court, 
that the Intereſt of the firſt Morgagee ſhould not affect the Lands, ſo 
as to out the Second Mortgagee longer than he would have been, 
had the Intereſt been duly paid; it was likewiſe held, that if a Mort- 
gagee, after Notice of a ſubſequent Mortgage, joins with the Mort- 
gagor, in a Sale of the Lands to a Stranger, the Money received by 


either, for the Purchaſe, ſhall fink ſo much of the Moregage Money. 


Mich. 1691. between Bentham and Haincourt. | 
3. If A. has a firſt Mortgage, and B. a ſecond, and ſubjeR to theſe 
Mortgages the Eſtate is ſettled on C. for Life, Remainder on D. 
an Infant; A. may bring a Bill to forecloſe, though B. has not the 
like Remedy over againſt D. who becauſe of his Infancy cannot be 
forecloſed. Mich. 1705. between Draper and Jennings, 2 Vern. 
518. | | = | 
4. If a Firſt Mortgagee brings a Bill to forecloſe the Mortgagor, 
and an Account is directed and taken between them, ſuch Account 
ſhall bind the Second Mortgagee, tho he was no Party to the Bill, if 
there was no Fraud or Colluſion in the taking of it. Trin. 29 Car. 2. 
between Need/er and Dechle, 1 Chan. C. 299. 

5. If a Man mortgages certain Lands to one Man, and mortgages 
thoſe Lands, with fome others to another, tho' this ſeems to be a 
Caſe omitted out of the Statute againſt clandeſtine Mortgages; yet 
if it appears to be a Contrivance to evade it, as if an Acre or two of 

By the 4 Land were only added, this will not exempt it; but a Perſon who will 


85 W.& take Advantage of the (a) Statute, muſt be an honeſt Mortgage 
Tau peſtbn and therefore if a Man has uſed any Fraud or Practice in obtain- 
— nemng W | ng 
any ey, 


y | 
c. and for the Pa t thereof ſhall ſuffer a Judgmentor R izance, and ſhall afrerwards borrow an 
other Sum of , or for other valuable —— —1 2 ſecuring the Repayment and —_ 
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ing ſecond Mortgage, he ſhall not have the Benefit of the Statute. thereof, ſhalt 


o. mortgage 
2 Vern. 589, 59 Lands Sas 
| . AT 3 me RS ond Len- 
to any other Perſon in Truft for him, and ſhall not give Notice ti — 
2 — in Writing before the Execution of the ſaid FT oak , dach Movers Bags — 
Equity of Redemption of the Lands mortgaged, unleſs (och Mortgagor, or his Heirs up- 


der, 
udgmel 
— given by the Martgagee in Writing, under Hand and Seal, atteſted by two Witneſſes of ſuch 
'- mer Judgment, Se. ſhall within ſix Months, Fal off and diſcharge the ſame, and cauſe tha — 
to be vacated and diſcharged. And if any Perſon who ſhall once mortgage Lands fbr valuable Con- 
all again mortgage the ſame Lands, or any Part thereof, to any other Petſon; the for- 
mer Mortgage being in Force, and ſhall not diſcover in Writing to the ſecond Mortgagee the firſt 
Mortgage, ſuch Mortgagor ſhall have no Relief, or Equity of Redemption againſt the ſecond Mort- 
but ſuch ſecond or third Mortgagees, may redeem any former Mortgage; this A& hall not 
extend to bar any Widow of any Mortgagor of her Dower, who did not legally join with ſach Hus- 
band, in ſuch Mortgage, or otherwiſe awfully exclude herſelf. | 


4. 1F 4. being about to lend Money to B. on a Mortgage, ſends C. 


to inquire of D. who had a prior Mortgage, whether he had any 12% 2..4 


Incumbrance on B.'s Eſtate; and it is proved that C went to him, 
and ſpoke to him accordingly, .s Mortgage ſhall be poſtponed. 


2 Vern. 554+ ©ide 2 Vern. 370. | | / | | 
7. One G, being — of the Thatch'd Houſe at St. James s, 
on a Building Leaſe for 60 Years, mortgages it to Dr. Lancaſter, 
and one Habber field, for ſecuring 600/. which the Defendant after- 
wards paid off, and advanced to & 600 J. more, and took an As- 


nt of this Mortgage, but had not the original Leaſe deliver- 


| —_— till ſome Days after the Aſſignment. GS afterwards 


being in a declining Way, propoſed to borrow of the Plaintiff 35ol; 
on a Mortgage of a Vault and two Rooms, Part of the mortgaged 


premiſſes; and on a Treaty for that Purpoſe, one Remington, who 


acted for the Plaintiff, deſired to ſee the Original Leaſe. Goff told 
him that he had it not by him, but that his Lawyer kept all his 
Writings for him, as not thinking it fafe to truſt them in his own 
Houſe, where all Sort of Company reſorted ; upon which & goes 
to the Defendant, who was an Attorney in the City, tells him he 
was about agreeing with a Perſon for the Rebuilding Part of the 
Premiſſes, at ſo much a Foot Square, which would better his Secu- 
rity, and deſired him to let him have the Original Leaſe, that he 
may ſee the Dimenſions of the Houſe; the Defendant would not 
truſt him with the Leaſe in his own Power, but goes along with him 
to the Thatched Houſe; and after he had been there ſome Time, Goff 
ſends for the Plaintiff and Remington, told them he had now the 
Original Leaſe, which they might ſee; and upon their coming to his 
Houſe, & goes into the Room where the Defendant was, and de- 
ſires him to let him have the Leaſe, to ſhew the Perſon he had men- 
tioned, for that he was now in the Houſe; and accordingly the De- 
fendant lets him have the Leaſe, which he carries to the Plaintiff 
and Remington; and they being ſatisfied therewith, lends him the 


Money, and took a Mortgage of the Vault and two Rooms, inſiſting 


at the ſame Time to have the Original Leaſe. delivered to them 
but E urging, that it concerned much more than the Plaintiff had 
in Mortgage, and that he could not part with it, the Plaintiff per- 
mitted him to keep it, and he thereupon in about an Hour's Time 
delivered it again to the Defendant, without acquainting him with 
what he had done; and the Defendant ſwore expreſly in his An- 
ſwer, that he had no Notice of this Tranſaction, or of the Plaintiff's 
Mortgage, Afterwards the Plaintiff lent Go a further Sum of 

Nnnn 8 Money, 
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Money, and prevailed on the Deſendant to let him have the Origi- 


nal Leaſe a ſecond Time; but there was no Proof that the Defen- 
dant knew the Occaſion of it, and he by his Anſwer expreſly denied 
his having Notice of it. Afterwards Gg failed, and thereupon the 
Defendant brought his Ejectment, and recovered, and this Bill was 
brought to have the Defendant's Mortgage poſtponed, upon Pretence 
that here was a manifeſt Fraud on the Plaintiff, and that the De- 
fendant was privy to it; and at the Rolli, the Plaintiff had a Decree 
accordingly, but on Appeal the Decree was reverſed; but my Lord 
Chancellor ſaid, if a Man makes a Mortgage, and afterwards mort. 
gages the ſame Eſtate to another, and the firſt Mortgagee is in Cem- 
bination to induce the ſecond Mortgagee to lend his Money, this 
Fraud without doubt will in Equity poſtpone his own Mortgage, 
ſo if ſuch Mortgagee ſtands by, and ſees another lending Money, on 


the ſame Eſtate, without giving him Notice of his firſt Mortgage, 
this is ſuch a Miſpriſion as ſhall forfeit his Priority; but here is no 


Manner of Proof that the Defendant knew any Thing of the Plain- 
tift's Lending his Money; nay if there had, yet the Plaintiff appears 
Guilty of ſo much a groſſer Neglect, that he ought not to prevail; 
for the Defendant intruſted G with his Original Leaſe, but for a 
very little while, the Plaintiff takes his Word that he could not part 
with it, and leaves it wholly in his Power, to go on in defrauding 
whom elfe he had a Mind to; beſides, it appears the Defendant was 
impoſed on by G] for he parted with the Leaſe only to better his 
own Security, and had the moſt ſpecious Pretence that could be for it; 
and therefore it cannot without manifeſt Proof, be objected to him, 
that he let G F have his Leaſe to ſhew the Plaintiff, or with a De- 
fign to draw in the Plaintiff to lend his Money, and diſmiſt the Bill 
with Coſts, unleſs the Plaintiff ſhould within ſuch a Time redeem 
the Defendant; and for Precedents were cited Raw and Pott, the 


Counteſs of Bridzwater and Ruſſel, and one Care's Caſe of Tork- 


ſhire. Mich. 1716. between Perer and Ruſſel. 


C) Where a Moztgagee may p2otect himſelf by 
buying in p2ecedent Incumbꝛances. 


I. FF a Man mortgages Lands to A. and afterwards makes a ſub- 
ſequent Mortgage to B. without Notice at the Time of 
making the Mortgage, and B. purchaſes in a precedent Mortgage, 
which ſtands out at Law, tho' nothing on it be due in Equity, or 
a Statute, whereon Money is due, which he extends, he ſhall hold 
the Land till he is ſatisfied what is due upon both Securities, though 
he had Notice of A.s Mortgage, before his ſecond Purchaſe of the 
jor Security; becauſe having at firſt innocently lent his Money, he 
may do what he can to ſecure that Money from being loſt ; and 
when he hath purchaſed in the prior Incumbrance, he hath a Title 
at Law, and being equally on a valuable Conſideration with the mean 
Incumbrancer, it is but juſt that Equity ſhould leave it in the ſame 


Manner, that it ſtood at Law; for there is no Room for Equity to 


interpoſe, to take away the Security the Law had given, where 
the Perſon that has the Security comes into the Title without any 
ion at all; and it were Partiality, and not Equity to inter- 
poſe, where the Security gives the fair Lender a- good _o_ 
I itle; 
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Title; and it is all as one, whether ſuch third Lender, or Purcha- 
ſer, takes in a Mortgage, that is an Intereſt veſted, or a Statute 
that is only a Charge, for both are Real Liens, and ſufficient to o- 
verthrow the Title of the Meſne Incumbrancer, or whether Money 
be due on the firſt Incumbrance, or not, ſince that does not altcr 
the Legal Title. Marſh and Lee, 2 Vent. 337, 338. 1 Chan. Ca: 
162, 163. LC. 1 Chan. Ca. 36. Hard. 173. 1 Chan. Ca. 149, 150. 
» Chan. Ca. 208. 1 Fern. 187. 1 Chan. Ca. 20, 166, 1 Pow, 
157, 159- * 
10 A Man mortgages the Manor and Rectory of D. to 4. and 
aſterwards mortgages the Rectory to B. without Notice of the Mort- 
gage to A. and then B. purchaſes in a precedent Incumbrance on 
both the Manor and Rectory; and the Queſtion was, when B. had 
received all the Money due on the firſt Security, whether he ſhould 
receive any more Profits of the Manor, or only keep the Incum- 
brance on Foot, to protect the Rectory; which was argued before 
Finch Lord Keeper, in the Preſence of Wild and Teniſden; and the 
two Judges held, that B. ſhould not receive the Profits of the Ma- 
nor, after the firſt Incumbrance was ſatisfied, becauſe he had taken 
the Rectory only for his Security of that Sum; and it would be un- 
reaſonable to give him a Security beyond what he had in his Original 
Intention; but the Keeper over-ruled it; for that when he had pur= 
chaſed the precedent Incumbrances, that comprehended both the 
Manor and Rectory, and were forfeited at Law, and therefore it was 
reaſonable, that the Eſtate ſhould not be taken away by the Meſne 
Incumbrancer in a Court of Equity, which by no Method could be 
evicted at Law, unleſs ſuch Perſon would do Equity, and pay the 
whole Money due on both Securities. 1 Chan, Ca. 201, 202. | 
3. If a Man lends 600 4 on a Mortgage, and afterwards diſco- 
vering, that the Eſtate is premortgaged to J. & he gets in an old ſa- 
tified Incumbrance, and brings his Bill againſt J. & to redeem, or 
be forecloſed; he need net prove the actual Payment of any Money 
for ſuch precedent Incumbrance, the having the Deed, or an Acquit- 
tance being ſufficient, altho' it is objected, that J. & is equally a Pur- 
chaſer with him. 2 Fern. 279. 0 
4. If a prior Mortgage or Statute be bought in, pending a Bill 
brought by A. againſt the Mortgagor and B. who buys in ſuch prece- 
dent Statute or Mortgage, to forecloſe, tho' this Purchaſe be pendeuie 
lite, yet it will protect B. he being at Liberty to do what he can for 
his own Security. Trin. 1687. between Taylur and Leigh, 2 Vern. 29. 
5. But where 4. made a Mortgage to B. and afterwards a Com- 
miſſion of Bankruptcy was taken oft againſt him, and the Commiſ- 
ſoners made an Aſſignment of his Eſtate, and then C. lent the Bank- 
rupt 2000 J. on a ſecond Mortgage, having no Notice of the Bank- 
ruptcy, tho' he afterwards got in the firſt Mortgage; yet it was held 
by two Lords Commiſſroners againſt one, that this prior Mortgage 
ſhould not protect the Mortgage ſubſequent to the Bankruptcy ; for 
every one is bound to take Notice of a Commiſſion of Bankruptcy, 
2 Vern. 157, 160. | : 
6. And tho' a Purchaſer or Mortgagee may buy in an Incum- 
brance, or lay hold on any Plank to protect himſelf, yet he ſhall 
not protect himſelf by the Taking a Conveyance from a Truſtee af 
ter he had Notice of the Truſt; for by Taking ſach Conveyance, he 


becomes the Truſtee himſelf, Jide 2 Vern. 271. mY 
(G) (here 


; Mortgages. : 


(G) Where a Perſon Who comes to redeem myg 
do Equity to the Moꝛtgagee befoze he will be 
admitted. es | | 


I. FF a Mortgagor borrows more Money of the Mortgagee upon 
I Bond, where the Heir is bound, and dies, the Heir of the 

Mortgagor ſhall not redeem without paying the Bond-Debt, as well 
as that ſecured by the Mortgage; becauſe, when the Condition is 
broken, ſo that the Term or Intereſt becomes abſolute in the Mort- 
gagee, if the Heir of the Mortgagor will have Equity, he muſt do 
Equity, by the Payment of the whole Money due to the Mortgagee; 
and this is called a Rebutter; but if the Bill was exhibited by the 
Mortgagee to forecloſe; there, if the Heir of the Mortgagor tender 
Principal, and Coſts, it ſufficeth without Tender of the Money due 
on the Bond, becauſe ſuch Bond was not originally any Lien on the 
Land it ſelf; and if that be tendred, for which the Land was ori- 
ginally pledged, there is no Reaſon to debar the Heir of his Right 
of Redemption. 2 Chan. Ca.164. 2 Chan. Rep. 247. 1 Vern. 245, 
2 Chan. Ca. 194, 195. | 

2. So where a Husband and Wife levy a Fine of the Wife's Land, 
to enable them to take up the Sum of 400 J. and they make a Mort- 
gage for it, and after the Mortgage is forfeited, the Husband pays in 
Part of the Mortgage-money, but afterwards borrows again the ſame 
Sum of the Mortgagee; and it was decreed, that the Mortgagee ha- 
ving the Eſtate in Law in him by the Forfeiture of the Mortgage, 
he ſhould hold the Land againſt the Heir of the Wife until the whole 
Money was paid; and if the Heir would not pay in the whole Prin- 
cipal, Intereſt, and Coſts, he ſhould be forecloſed. Paſech. 1682. be- 
tween Reaſon and Sacheverell, 1 Vern. 41. | 

3. So if a Leſſee for Years mortgages his Term, and afterwards 
borrows Money of the Mortgagee on Bond, and dies, his Executor 
ſhall not redeem without paying the Bond as well as the Mortgage. 
2 Fern. 177. 

4. The Plaintiff pawned ſome Jewels to K. who ſigned a Writing, 
that they were to be redeemed in twelve Months, otherwiſe for the 
110 J. lent, they were to be as bought and ſold, K. within a ſhort 
Time after delivers over the Jewels, together with ſome Plate of 
his own, to M. a Bookſeller, as a Pledge for 200 J. and K. afterwards 
borrowed 38 J and 50 J. of M. on promiſſory Notes, to be repaid on 
Demand, and M. by Anſwer inſiſted, it was agreed, that the Pledge 
ſhould be a Security, as well for the Money on the Notes as for the 
Money firſt lent, but could make no Proof of any ſuch Promiſe or 
Agreement; and though a Redemption was decreed, yet it was on 
Payment of all that was due to M. as well upon the Notes as on the 
Pawns; but the Goods of K. which were pawned, were to be firſt 
applied as far as the Value of them wofild extend. Mich. 1715. be- 
tween Demainbray and Metcalf, 2 Fern. 698, 691, S. C. 
F. If A. is bound in ſeveral Bonds with B. as his Surety for 4000 /. 

and A. conveys the Manor of C. to B. by Way of Mortgage, to 
counter-ſecure him againſt the Bonds for 4000 L. and 4. dies, and af- 


ter D. the Son and Heir of A. becomes bound with B. for 20004. 
A more, 
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; but there was no Agreement that the Mortgage ſhoul 
3 to D. againſt the Bonds for 2000 /, and afet B. des hi 
Heir ſhall not be permitted to redeem upon Payment of the 4000 J. 
only, but wuſt ſave D. harmleſs, as well touching the 40007. as the 
ooo. for he that would have Equity help where the Law cannot, 
muſt do Equity to the Party againſt whom he ſecks to be relieved. 
Hill. 19 & 20 Car. . between S. John and Holford, 1 Chan. Ca. g7. 
6. If A. acknowledges a Statute to B. for Payment of 8667. with 
Intereſt, which being forfeited, and the Lands extended upon it, 4. 
for a valuable Conſideration, ſettles the ſame Lands in Tail, and af- 
ter borrows Money of B. and by Articles it is agreed, the Statute and 
Extent ſhall ſtand a Security tor the laſt Money, and after 4. dies, 
and the 800/. with Intereſt is ſatisfied by Reception of the Profits, 
et the Iſſue in Tail ſhall not be relieved againſt the Penalty of the 
| Statute; for though the Heir has an Equity, by Reaſon of the Tail 
made upon a Conſideration, yet the Money lent raifes an Equity fot 
. ſo that B. hath both Law and Equity; whereas the Iſſue in Tail 
hath Equity only till the Penalty is ſatisfied. Mich. 14. Car. 2. be- 
tween Sir John Hedeworth and Primate, Hard. 318. 
7. If a Man makes two feveral Mortgages of ſeveral Lands, and 
dies, and one of the Mortgages is of an intailed Eſtate, or is deficient 
in Value, the Heir of the Mortgagor ſhall not be admitted to redeem 
one without the other. 2 Fern. 207. neither ſhall the Mortgagor him- 
ſelf redeem the one, and leave the defective Mortgage, but he muſt 
take both together. 1 Fern. 29, 245. K. C. | 
8. The Plaintiff, as Aſſignee of a Statute of Bankruptcy, brought 
his Bill to redeem a Mortgage of the Manor of Newington in Kent, 
made by the Bankrupt to the Defendant; the Defendant, by Anſwer, 
inſiſted, that he firſt lent the Bankrupt 200 J. on a Mortgage of 4 
particular 'Tenement, and afterwards lent him 300 J. on a M 
of the Manor of Newington, which was of better Value than the 
Money due; but the firſt Mortgage was deficient in Point of Value; 
and it was held, that if the Plaintiff will redeem one, he muſt re- 
deem both. Hill. 1692. between Pope and Onflozp, 2 Fern. 186. 
9. If a Man has a Debt owing to him by Mortgage, and another 
on Bond from the ſame Perſon, he cannot tack them together againſt 
the Mortgagor, but he ſhall be let into a Redemption, on Payment 
of the Mortgage-money (a) only ; but the Heir in ſuch Caſe ſhall (a) Vide 
not be let into a Redemption, without Payment of both, becauſe the Whos ke 7 
Land in his Hand is chargeable with the Bond, even at Law; and beld, that 
ſince the (Y) Statute againſt fraudulent Deviſes, the Deviſee of the — — of 
Equity of Redemption is in the ſame Caſe with the Heir, and can- muſt pay 
not redeem without Payment of both, becauſe the Statute makes ſuch bag Bond 
Deviſe void, as againſt Creditors, and then the Deviſee ſtands in the gage; dut 
ſame Place as the Heir muſt have done, if no Deviſe had been made; £: and whe- 


but before that Statute ſuch Deviſee would not be liable to the Bond- —— do 
Debt. Trin. 1 Geo. 1. between Challis and Casborn. rence when 
the Mortga- 


gor comes to redeem, and when the Mortgagee brings a Bill to forcloſe. (b) That the Vendee or 
Deriſee of the Equity of Redemption was not obliged to pay both before the Statute againſt fraudy- 
lent Deviſes was. Reſolved Hill. 1698. between Baily and Robinſon. 


10. 4. mortgaged his Eſtate to B. and then aſſigned the Equity 
of Redemption to C. afterwards D. obtained a Judgment againft 4. 
and B. the Mortgagee aſſigns to D. his Mortgage, and then & ten- 
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ders the Money due on the firſt Mortgage to D. who had Notice of 
the Aſſignment of the Equity of Redemption, upon his purchaſing in 
his firſt Mortgage; and it was here objected, that D. having the le. 
Eſtate in him by the Aſſignment of the forfeited Mortgage, and C 
ving only an Equitable Intereſt, not ſupported by the legal Eſtate 
that if C. would have Equity, he ought to do Equity, by paying off 
both Monies to D. but it was anſwered and reſolved by the Court. 
that C: ſhould redeem, paying only the Money due on the Mortgage 
and not what was due on the Judgment, becauſe the Equity of Re- 
demption was never bound by the Judgment, for the Judgment was 
not confeſſed, ſo as to become a real Lien upon the Eſtate at the 
Time when this Equity was aſſigned; and therefore the Judgment 
could never charge or affect it, and conſequently C. purchaſed an 
Eſtate, not bound by the Judgment, and by Conſequence the Judg- 
ment-Creditor, by Purchaſing in the Prior Mortgagor, could never 
defeat the Intereſt of C. Trin. 1708. between Breerton and Jones, 
at the Rolls. | 
11. It was alſo declared, that if a Perſon that had a firſt Mortgage 
ſhould, without the Conſent of the Mortgagor, purchaſe in a ſubſe- 
quent Judgment, that a meſue Mortgagee or Aſſignee of the Equity 
of Redemption, ſhould not be obliged to pay the Money due on both 
Securities, in order to redeem ; becauſe ſuch Tranſactions of the Mort- 
gagee was only to load the Eſtate without the Conſent of the Owner, 
when he had no Proſpe& of bettering his own Security. Between 
Brereton and Jones. J 
132. If the Father is Tenant for Life, Remainder to his Son in 
Tail, and the Father mortgages to J. S. who finding his Title de- 
fective ſends 1004. to the Son, and takes a mortgage from him of 
the ſame Land, Cc. the Son may redeem, paying the 1004. only, 
for the Son is a Stranger to the Eſtate of his Father. Hill. 31 & 32 
Car. 2. between Bromley and Hamond, 2 Chan. Ca. 23. 
13. So where a Lunatick, before he became ſuch, made a Mort- 
e of good Part of his Eſtate for 50 J. and the Committee tranſ- 
this Mortgage, and took up 3 or 400/. more upon it; and my 
Lord Chancellor declared the Mortgage ſhould ſtand a Security for 
the 50 l only. Mich. 1684. between Fofter and Merchant, 1 Vern. 


262. | 


(H) Moꝛtgage⸗money, to whom to be paid, 


1 a Mortgage was made upon Condition, that the 
Mortgagor paid a certain Sum to the Mortgagee, his 
Heirs, Executors or Adminiſtrators, that then the Mortgagor ſhould 
re-enter, and the Day paſſed without Payment, and the Mortgagee 
died ; great Doubt was, whether the Money ſhould be paid to the 
Heir or Executor of the Mortgagee ; and it was formerly held, that 
where the Heir was named in the Condition, and no Bond or Cove- 
nant given to make it appear a Perſonal Matter; and there was no 
Deficiency of Aſſets to pay Creditors; that in fuch Cafe the Heir 
parting with the Benefit deſcended to him, ſhould have the Money 

on the Mortgage. 1 Chan. Ca. 88. 1 Chan. Rep. 181, 182-3. 
2. But afterwards it was truly ſettled in ſeveral Caſes by my Lord 
Chancellor Finch, that the Money ſhould go to the _— or 
I | 8 | | Admi- 
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Adminiſtrators, and not to the Heir; and the Reafon was, becauſe 
Equity follows the Law; and at Common Law, if Conditions or 
Defeaſances of Mortgages are fo penned, as no Mention is made 
either of Heirs or Executors, in that Caſe the Money ought to be 
paid to the Executors, becauſe the Money came out of the Perſonal 
Eſtate, and therefore ought to return thither again; but if the De- 
feaſance appoints the Money to be paid to the Heir or Executor diſ- 
junctivelys if the Mortgagor pay the Money preciſely at the Day, he 
way elect to pay it, either to the Heir or the Executor; but where 


the preciſe Day is paſt, and the Mortgage forfeited, all Election is gone 


in Law, for in Law there is no Redemption; and when the Caſe is 
reduced to an Equity of Redemption, it were perfectly againſt Equity 
to revive the Election of the Mortgagor, becauſe that would onl 
tend to the Delay of the Payment of the Money as long as he pleaſed; 
and end in Compoſitions to pay the Money into that Hand which 
would uſe him beſt; and to fay that the Election ſhould be in the 
Court, would be to place an Arbitrary Power in it, which would tend 
to the Inconvenience of the Subject, ſince no Man could ſafely pay 
the Money in ſuch Caſes, without applying to the Court in a Suit 
in Equity; and therefore ſince there ought to be a certain Rule, a 
better cannot be choſe, than to come as near as can be to the Rule 
and Reaſon of the Common Law; and as the Law always gives the 
Money to the Executor, where no Perſon is named, or where the 
Election to pay, either to the Heir or Executor, is gone and for- 
feited in Law, it is all one as if neither Heir nor Executor were 
named in the Condition; and then Equity, following the Rules of the 
Common Law, ought to give it to the Executor; for in natural ſuſtice 
and Equity, the principal Right of the Mortgagee is to his Money 


and his Right to the Land is only as a Depoſit or Pledge for his 


Money; and therefore the Money ought to be paid to the proper 
Hand that the Mortgagee has appointed Receiver of it; and that is 
his Executor; and then the Heir who is only a Truſtee to keep the 
Pledge, ought to deliver it back to the Mortgagor ; and though the 
Heir has the Uſe and Benefit of the Land till redeemed; yet he has 
it only as a Pledge, and therefore is a 'Truſtee to reſtore it when the 
Money is paid to the proper Hand; and the Heir himſelf, though he 
be proper to keep the Pledge, being Land, yet he is not proper to re- 
ceive the Money, it being purely Perſonal; and it is not hard that the 
Heir ſhould part with the Land, without having the Money that comes 
in Lieu of it, becauſe the Money was originally parted with from the 
Perſonal Eſtate, and had immedietaly come into the Hands of the Ex- 
ecutor, had it not been placed out on this Real Security ; and there- 
fore it has been ſince decreed, whether the Executor has Aſſets, or 
not, that the Mortgage-money ſhould be paid him. 1 Chan. Ca. 283. 
2 Chan. Ca. 50, 51, 220. 2 Vent. 348, 351. 1 Chan. Rep. 183. 


2 Chan. Rep. 155, 242. 1 Chan. Ca. 88. Hard. 467. 1 Fern. 


170, 412. 


3- If the Heir of the Mortgagee forecloſes the Mortgagor, the 
Executor being no Party, upon a Bill by the Executor againſt the 
Heir of the Mortgagee and the Mortgagor, the Land will be decreed 
the Executor. Between Gobe and the Earl of Carli/ſe; 2 Vern. 66. 


cited to be adjudged. 
4. But 
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4. But if the Executor of the Mortgagee, after a Forecloſure by 
the Heir, brings a Bill to have the Benefit of the Mortgage, the Heir, 
if he thinks fit, may take the Benefit of the Forecloſure to himſelf, 
paying the Executor the Mortgage-money and Intereſt. 2 Fern. 65. 

Curiam. 

5. If there be a Mortgage in Fee of a long Standing, and there 
are two Deſcents caſt ſince the Mortgage was made; and though 
the Mortgagor, by Anſwer, ſays he will not redeem, yet the Mort- 
gage ſhould go to the Executor, and not the Heir, the Equity of Re- 
demption not being forecloſed or releaſed. Between 7 abor and 
Greaves, 2 Vern. 367. 

6. But if a Mortgagee in Fee enters ſor a Forfeiture, and after ſo- 
ven Years Enjoyment, abſolutely ſells the Land to J. F. and his 
Heirs; the Eſtate ſhall not be looked upon to be a Mortgage in the 
Hands of J. S. ſo as to make it Part of his Perſonal Eſtate ; but it 
ſhall be for the Benefit of his Heir. Mich. 1684, between Cotton and 


Thes, 1 Fern. 271. 


(D Moztgagee anſwerable foꝛ the Pzofits, and 
how to Account, 


I, HE Mortgagee is anſwerable in Equity when he comes in- 

to the Poſſeſſion of the Lands, for the Profits that he made 
of the Lands, and not for the Profits that he might have made, un- 
leſs there were Fraud; for it is the Fraud and Laches of the Mort- 
gagor, .that he would let the Lands lapſe into the Hands of the 
Mortgagee by the Non-payment of the Money; and when it doth, 
he is only a Bailift for what he doth receive; but is not bound to the 
Trouble and Pains of Making the beſt of what is another's. Toth. 
133. 1 Fern. 476, 477. | ; 

2. If a Mortgagee in Poſſeſſion aſſigns over his Mortgage, without 
Aſſent of the Mortgagor, the Mortgagee is bound to anſwer the 
Profits, both before and after the Aſſignment, though aſſigned only 
for his own Debt; for he is under a 'Truſt to anſwer the Profits of 
the Pledge; and it is a Breach of Truſt to aſſign ſuch Pledge to a 
Perſon inſolvent ; but qu.ere, if the Mortgagor hides, ſo that he can- 
not be ſerved with a Subpena to forecloſe, whether the Mortgagee 
may not aſſign, and not be anſwerable for the Profits after Aſſignment. 
3 Chan. Ca. 3. 

3- A Mortgagee ſhall not be bound by any Proof, that the Land 
was worth fo much, unleſs you can likewiſe prove that he did actually 
make ſo much of it, or might have done ſo, had it not been for his 
wilful Default ; as it he turned out a ſufficient Tenant, that held it at 
ſo much Rent, or refuſed to accept a ſufficient Tenant that would have 
given ſo much for it. 1 Fern. 45. 

4. If a Mortgagee manages the Eſtate himſelf, there is no Allow- 
ance to be made him for his Care and Pains; but if he employs a 
skilful Bailiff, and gives him 20/. per Anu. that muſt be aKowed; for 
a Man is not bound to be his own Bailiff, 1 Fern. 316. 

5. If an Infant, by his Guardian, endeavours to overthrow the 
Mortgage, by a ſuppoſed Intail, and aſter a ſpecial Verdict and great 


Agitation at Law, the Mortgagee prevails, and the Infant brings P 
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pill to redeem, the Mortgagee having ſworn he paid and; expended | 


* 
939 


dove 120 in defending his Mortgage at Law, alt he 
* 60 J. Colts allowed him there, ſhall: not be: 444 45 © Jad 
Taxation at Law, but ſhall, on the Account, be allowed all he lad 
Gut or expended; and if the” Mortgagee, in this Caſe, fearing that hit 
Mortgage would be defeated at Law, gets Adminiſtration as Prin- 
cipal Creditor, in the Spiritual Court, he ſhall be allowed the Coſts 
expended there alſo. Hill. 1705. between Ramſden and Langley, 
ern. 536. ; 8 | 
wy The Mortgagee obtained Judgment in Ejectment, and entred 
on the mortgaged Premiſſes, and thereby prevented other Credicors; 
that had ſubſequent Incumbrances, from entring, and yet permitted 
the Mortgagor to take the. Profits; ind the dther Incumbrancers co- 
wing to redeem him, the Court ordered the Mortgagee ſhould be 
charged with all the Profits he had, or might have received ſince his 
Entry. 1 Fern. 270. 

7. So where a Bankrupt, before he became ſuch, having made 2 
Mortgage of his Eſtate, andthe Afſighees of the Statute brought an 
Ejectment for Recovery of the Lands eomprized in the Mortgage, 
and the Mortgagee refuſed to enter, but ſuffered the Bankrupt to 
take the Profits, and to fence againſt the Aſſignees with the Mort- 
gage; and it was held, that the Mortgagee ſhould be charged with 
the Profits from the Time of the Ejectment delivered. Mich. 1684. 
between Chapman and Tanner, 1 Terms, 258. KP. 
8. 4. mortgaged the Manor of T. to B, to which an Adyowfon 
was appendant, B. brought a Bill to forecloſe,” the Church became 
void, and he likewiſe brought a Quate Impedit at Law; and-on a 
Motion to ſtay the Proceedings on the Quare Impedir, the Court held, 
that though A. had no Bill, yet being ready, and offering to pay the 
Principal, Intereſt, and Coſts, if B. will not accept his Money, In- 
tereſt ſhall ceaſe ; and an Injunction to ſtay Proceedings in the Oware 
Inpedit granted, for the Mortgagee can make no Benefit by Preſent- 
ing to the Church, nor can Account for any Value in Reſpect there- 
of, to ſink or leſſen his Debt; and the Mortgagee — in that 
Caſe is but in the Nature of a Truſtee for the Mortgagor. Mich. 


1700. between Amburſt and Darzwling, 2 Vern. 401. ><. 


(0) How the Allignee of the Moztgagee is to 
| Account. 


I, I the Mortgagee aſſigns his Mortgage, and the Mortgagor comes 
| to redeem againſt the Aſſignee, all Monies really paid by the 
Aſſignee, either as Principal or Intereſt, ſhall be Principal to the Aſ- 
ſignee, and ſhall bear Intereſt; otherwiſe it is if the ee had not 


paid the Money; and the Aſſignment was only colourable, in order to 


load the Mortgagor with Compound Intereſt. Between Smith and 
Pemberton, 1 Chan. Ca. 67, 258. 1 Vern. 169. 2 Vern. 135. , 

2. If a Stranger gets an Aſſignment of a Mortgage for leſs than is 
due, the Mortgagor or his Heir ſhall not redeem, without paying all 
the Money due; but if a Man purchaſes the mortgaged Lands, with- 
out Notice of this Incumbrance; whether he has not an Equity to 
redeem them, for what was really paid by the Stranger, Quare 


1 Vern. 336, x bas 54 
Pppp 3- But 
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Mortgage, this Notice fhall 


3. But if there are ſubſequent Incumbrancers or Creditors in the 
Caſe, a Man who buys in a prior Incumbrance, ſhall againſt them 


be allowed only what he really paid, though there was in Truth a 
greater Sum due. 1 Venn. 476. 


CAP. XIII. 
Notice. 


17 


- - (4) Of pꝛennmptibe Notice, and where Notice to one 


Perſon ſhall affect another. 
() Dow far a Man is affected who acts againſt erpzeſs 
' Notice, oz contrary to what he ts obliged to take Notice 
ok at his Peri. 30 

(C) Purchaſers without Notice, in what Caſes fa- 


— _ + a a 
— 
x 


(A) Of preſumptive Notice, and where Notice 
to one Perſon thall affect another. 


1. W F 4. having Notice that Lands were contracted to be ſold to 
B. purchaſes thoſe Lands, and takes a Conveyance to the 
Son and his Heirs; tho the Son had not Notice of B.'s 

| Contract; yet Notice to his Father ſhall affect him. Mich. 

T5 Car. 2. between Abney and Kendal, 1 Chun. Ca. 38. 

2. So if one who purchaſeth for another hath Notice of a dormant 


| Incumbrance, it ſhall affect the very Purchaſer. 1 Chan. Cu. 38. 


per Gm. WE 
3. If a Man'lends Money on a Mortgage, and the Serivener who 
was intruſted to draw the 8 had Notice of a prior 
ect the ſecond Mortgagee. Vid 


2 Fern. 574. 


4. So if A. having Notice of an Incumbrance, purchaſes in the 


Name of B. and then agrees that B. ſhall be the Purchaſer, and he 
1 "1 | accord- 
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accordingly pays the Purchaſe· money without Notice of the 1 
brance; tho H. did not employ 4. nor knew any Thing of che Pur⸗ 
chaſe till after it was made, yet B. approving of it afterwards, made 
A. his — _ and therefore ſhall be affected by the Notice 
104 2 Fern. 0, r il o, , N 
N 5. A. purchaſed Lands, having Notice of a Settlement, which was 
delivered to him amongſt other Writings, whereby it appeared, that 
the Vendor was but Tenant for Lite, Remainder to his firſt, Cc. Sons 
in Tail Male; upon his Purchaſe he took in a Mortgage Term, which 

was prior to the Settlement, and entred, and afterwards fold the Lands 
to B. and C. who had Notice; upon a Bill brought by the Son, af- - 
ter the Death of his Father, who was' but 'Tenant for. Life, againſt 
F. and C his two Vendoes, it was decreed, that as to the two Ven- 
dees, who were Purchaſers without Notice, the Bill ſhould be dit. 
miſſed, and that A. ſhould account for the Purchaſe Money, which 
he received, with — —__ _ of the Tenant for Life, 
thereout diſoounting what was due on Mortgage T made 
prior to the Settlement. Mich. 1700. between Fes Ky, Cherry, 
2 Vern. 384- EEE 3 | 

6. A. purchaſed an Eſtate with Notice of an Incumbrance, and 
then ſold it to B. who had no Notice, who afterwards ſold it to C. 
who had Notice; and it was held by the Maſter of the Roils, that by 
this, the firſt Notice to 4. the firſt Purchaſer was revived, and that 
C. the laſt Purchaſer ſhould be liable to the Incumbrance, as if the 
Lands had never been in the Hands of one who had no Notice; but 
wen 3 Rehearing, my Lord Keeper reverſed it; for otherwiſe an In- 
nocent Purchaſer without Notice, muſt be forced to keep the Eftate 
and cannot ſell -it. Hill. 1695. between Harriſon and Forth. 

7. A. makes a Conveyance to B. with Power of Revocation by 
Will, and limits other Uſes; if A. difpoſe to a Purchaſer by the 
will, another Purchaſer ſubſequent is intended to have Notice of the 
Will, as well as of the Power to revoke, and this is in Law Notice; 
and ſo it is in all Caſes, where the Purchaſer cannot make out a Title, 
but by a Deed, which leads him to another Fact, the Purchaſer ſhall 
not be a Purchaſer without Notice of that Fact, -butſhall be preſumed 
cogniſant thereof; for it is craſſa Nexhgentia, that he ſought not. af- 
ter it. Mich. 30 Car. 2. betweell Moor and Bennett, 2 Chan. Ca. 
246. 1 Fern. 149, 319. F. P. 2 Fern. 662. 8.P. | 


(3) How far a Man is affected who acts againſt 
erpzeſs Notice, oꝛ contrary to what he ts ob- 
liged to take Notice of at his Peril. : 


„A Made B. and C. his Executors, and died; C. obtained a De- 
7 cree againſt B. to hinder him from receiving any more of the 

Perſonal Eſtate, c. and a perpetual Injnnction for that Purpoſe was 
granted before any Sequeſtration againſt B. J. & who was indebted 
by a Mortgage of 1000 J. to the Teſtator, paid the. 1000/. to: . and 
has his Mortgage delivered up to be eancelled ; but it appearing, that 
he paid the Money after Notice of the Decree, (being preſent at the 
Hearing, Cc.) he was ordered to pay it over again. Trin. 34 (ur. 2. 

between Harvey and Mawntague, 1 Kern. $7, 12% % E 1 

2. 


Natice. 


2. If A. lends B. her Brother- in-Law 100% and takes Bong ſor 
it in the Name of J. S. and upon ſome Ditterence between A. and J. 
A. puts the Bond in Suit, in the Name of J. & her I' ruſtee, and J. 
to avoid Expence confefles Judgment, and atterwards pays the Mo- 
ney to J. &. the Truſtee, he ſhall be obliged to pay it over again, 
having Notice of the Truſt; and it is ſufficient Evidence of Fraud 
and Notice, that there was a new Attorney made to acknowledge 
Satisfaction on the Judgment, and not the Attorney on Record, wilo 
was firſt employed by A. Mich. 1690. between Pritchard and 

her, nn r bot bros noms! ne ; 
3. If a Man has a Debt due to him by Bond, and he aſſigns the 
Bond ro J. F. and the Obligor, after Notice of the Aſſignment. Pays 


2 


the Money to the Obligee, ſuch Payment is hot good. 2 Vern. 540, 
but if he had paid it without Notice of the Aſſigum ent, it would be 
otherwiſe. 1 Chan, Ca. 232. on bluorlt. | | 
4. An Adminiſtrator pays Money on Specialties, without Notice 

of Money decreed, and had fully adminiſtred the Aſſets; and the 
Court nevertheleſs .decreed;/! that the Adminiſtrator ſhould pay the 

Money. Decreed Hill. 1658. between Searle and Hale, 2 Very, 37, 
88. S. P. for a Duty decreed is equal to a Judgment at Law. 
FJ. If a Deviſce obtains a Decree, to hold and enjoy certain Lands 
againſt the Heir, who it was ſuppoſed had ſuppreſſed the Will, and 
pending this Suit, a third Perſon gets an Aſſignment. of a Mortgage 
made by the Teſtator, and then purchaſes the Equity of Redemp- 
tion of the Heir, with Notice that there was ſuch a Will, the Court 
will not admit him to examine the Juſtice of the former Decree, 
nor to try at Law, whether ſuch Will was cancelled or deſtroyed 
by the Teſtator. Hill. 1690. between Finch and Nætonbam, 2 Vern. 
216, 217. 22K a : 09 2 xt 

6. A Purchaſer or Mortgagee ſhall not protect himſelf, by taking 

a Conveyance from a Truſtee, after Notice of the Truſt; for by 
taking ſuch Conveyance he becomes the Truſtee himſelf. 2 Fern. 
271. So if a Man purchaſes from a Truſtee with Notice, and levies 
a Fine, and five Years paſs, yet it ſhall not avail; for by Purchaſin 
from the Truſtee with Notice, he becomes the Truſtee himſelf 
TY IT oo ATT IN 1 20} 30: 

7. If an Executor in Fruſt for an Infant, Re ſiduary Legatee, re- 
news a Leaſe, Patt of the Teſtators Perſonal Eſtate in his own 
Name, and af erwards mortgages it, and aſſigns the Equity of Re- 
demption to a Truſtee, to ſell for Payment of his own Debts, and 
the Truſtee ſells to one who had Notice of the Infant's Title, the 


Purchaſe will be ſet aſide. 1 Vern. 44. 
8. A Man who lends Money to a Bankrupt, aſter a Commiſſion 
ſued out againſt him, but before actual Notice of it, cannot come in 
under the Statute as a Creditor; by two Lords Commiſſioners againſt 

one ho doubted. 2 Fern. 157. x 21 | 

9. The Earl of Nezport had two Daughters, and he deviſed Ner- 
Port Howe to the Daughter of his eldeſt Daughter in Tail, which 
ſhe had by the Earl of Banbury; provided, and upon Condition, that 
the marry with the Conſent of her Mother, and two other Truſtees, 
or the major Part of them; if not, or if ſhe ſhould die without 
Iſſue, then he deviſed the ſaid Houſe to one Porter in Fee. The 
Lady Anne K nordies, the firſt Deviſee, married Fry, without the Cor. 


ſent of her Grandmother or Truſtees; and it was adjudged again 
| I ber, 
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her, upon Point of Notice, that it was not necellary, becauſe her 


Grandfather had not appointed any Perſon to give Notice; and ho 
might have impoſed any Terms or Conditions upon his own Eſtate; 
and all Parties concerned had the ſame Means to inform themſelves 
of ſuch Conditions. Between Fry and Porter, adjudged in C. B. 1 


Tent. 199. 2 Lev. 21. S. C. 3 Keb. 19. & G and in Chan 
N Ca. 142. 1 Mod. 86, 300. * 


10. But if Lands are conveyed or deviſed to an Heir at Law, up- 
on Condition, as he has a more Worthy Title which is by Diſcent, 
expreſs Notice muſt be given him thereof. 8 G. 9. Frances's Caſe, 
; Mod. 28, 29. Mallon and Fitzgerald. 


) Purchaſers without Notice, in what Caſes 
7 favoured, 


1. A Man who purchaſes without Notice of any prior Incum- V. Title 
brance, or on any prior Right to the Eſtate, ſhall not have e and 


his Title impeached in Equity, neither ſhall he be compelled to diſco- 
ver any Writings, ©'c. which may weaken his Title; nor ſhall he 
have any Advantage taken from him, by which he may defend him- 


ſelf at Law. Nel. Chan. Rep. 9, 34, 35. 2 Chan. Cu. 47, 48. 2 Vern. 


599, 701- he muſt plead himſelf a Purchaſer without Notice. 
1 Vern. 179. but he need not ſet forth the Conſideration he paid. 
1 Chan. Ca. 34. | 

2. A Bill was exhibited to prove a Will, and perpetuate the Teſti- 
mony of Witneſles; the Defendant pleaded himſelf a Purchaſer with- 
out Notice of any ſuch Will, and inſiſted, that unleſs there had 
been a Verdict in Affirmance of ſuch Will, (nothing hindring the 
Plaintiff, but that if he had a Title he might recover at Law) the 
Plaintiff ought not to be admitted to examine his Witneſſes thereby 
to hang a Cloud over a Purchaſer's Eſtate; and upon Debate, the 
Court allowed the Plea. Hill. 1 & 2 Fac. 2. between Bechinal 
and Arnold, 1 Vern. 354- | 

3. Tenant for Life, Remainder to his firſt Son, mortgaged for 
1500/, the Deed of Settlement was then produced, and ſeen by the 
Purchaſer, who notwithſtanding lent the Money, being adviſed, that 
Tenant for Life not having then any Son born, could deſtroy the 
Contingent Remainders, whereas in 'Truth there was a Son born five 
Days before the Lending of the Money; but the Mortgagee having 
no Notice thereof, and having got the Deed of Settlement, the 
Court would not relieve againſt the Purchaſcr, but diſmiſſed the 
Bill. Trin. 1671. between Brampton and Barker, 2 Fern. 159. 
cited by Lord Rawlinſon. 


4- The Plaintiff's Bill was to ſet afide a Conveyance made to the 


Defendant by 4. and that the Defendant was no real Purchaſer; or 
if he were, yet before his Purchaſe he had Notice, that the Eſtate 
was ſubject to a Truſt for the Plaintiff; and that ſuch a Leaſe in the 
Defendant's Cuſtody mentions it ; Defendant ſwears himſelf a Pur- 
chaſer without Notice of any Truſt, and that the ſaid Leaſe men- 
ions no ſuch Truſt ; Plaintiff replies, and the Defendant proves his 
Purchaſe, and the Plaintiff proves no Notice upon him; but at the 
Hearing infiſted he ought to produce the Leaſe, to ſhew there was 
no ſuch Mention of the Truſt; and the Defendant inſiſting he was 


Qqqq 192 


Purchaſer. 


334 
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not obliged to produce it, he being a Purchaſer; for the Plaintiff it 
was argued that he ought to produce it, becauſe his Anſwer being 
replied to, he ought to prove it, which without ſhewing the Deed he 
cannot; and he takes upon him to judge what Deed will amount to 
Notice, and what not; which he ought not to do; for implied Ne. 
tice is as ſtrong as expreſs Notice; and if the ſaid Leaſe mentions 
only the Date, and Parties of another Deed which mentions a Truſt 
tis an implied Notice, which the Defendant may not know, and 
therefore ought to produce it, that the Court may judge of it; on the 
other Side it was faid, that by the conſtant Rules of this Court, a 
Purchaſer was not obliged to ſhew his Title ; and this is an Attempt 
to alter that Rule by a ſide Wind; and tis as eaſy in a Bill to ſay it 
is in ſome of the Deeds, as in any one in Particular, and then he 
muſt expoſe them all, which, would be of dangerous Conſequence 
to Purchaſers. "Twas replied, if the Deed be not to be produced then 
if one has a Mortgage, with a proviſo of Redemption, yet if the 
Mortgagee will be fo hardy as to ſwear it an abſolute Purchaſe, 
and the Mortgagor has no Counterpart, he muſt loſe his Eſtate, 
The Maſter of the Rolls thought, as this Caſe is, it ought to be 
uced; but my Lord Keeper held otherwiſe; and he faid it was 
a fide Wind- to make a Purchaſer expoſe his Title, and would 
not do it, unleſs the Plaintiff had made ſome Proof towards Falſify- 
ing his Anſwer, to induce him to it. Mich. 1704. between Hall and 
F. But where a Defendant pleaded himſelf a Purchaſer for valu- 
able Conſideration, and denied by way of Anſwer, that he had 
Notice of the Plaintiff's Title at the Time of his Purchaſe or Con- 
tract, and the Plea was over-ruled; for an evaſive Denial is not ſuff- 
cient; and here the Word Purchaſe might be underſtood, when the 
Contract for the - Purchaſe was made; and it might be he had no 
Notice then, and might have Notice after, before or at ſealing the 
Conveyance. Mich. 15 Car. 2. between Moor and Mayhow, 1 Chan. 
Ca. 34. | 4. | 
A Purchaſer for valuable Conſideration, ſhall hold, or take 
Place againſt a prior voluntary Settlement, tho' he had expreſs No- 
tice thereof at the Time of his Purchaſe, ſuch voluntary Settlement 
by 27 Eliz. being made void againſt a Purchaſer, with or without 
Notice. Mich. 1727. between Tonkins and Ennis, per Cur. 
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C AP. XIIII. 


Poꝛtionas 


(A) Poꝛtions and P2obiſions foz younger Child} 
made good in Equity. | 


(B) At what Time Poꝛtions ſhall be raiſed, oz Rever- 
ſionary Eſtates oꝛ Terms ſold foz that Purpoſe. 


(4) Poꝛtions and P2oviſions foꝛ younger Chil- 
dꝛen made good in Equity. 


I, A Having Iflue a Daughter by a former Venter, charged his Vid. Title 
» Lands at B. for Payment of 3000/. Portion to ſuch Daugh- Pei, Title 
ter; and afterwards married a ſecond Wife, and made her a =. 4 "lh 
Jointure of a Moiety of theſe Lands at B. without taking Notice _ ſhall 
of this Charge of 3000 L and afterwards by Will, thinking that this p3* 2 he 
3000), charged as aforeſaid, would be good againſt the Jointure, for the Be- 
and taking no Notice thereof, deviſed to his Wite other Lands in 7. — _ 
in lieu of her Jointure in B. and died; the Wife, and Son and Heir Ear. 
agreed together, to defeat the Daughter of her 3000 , Portion; and 
therefore the Wife finding that the Settlement which was made on 
her Marriage, tho' ſubſequent in Time, would yet prevail againſt 
this Charge of 3000 J. which was voluntary and fraudulent as to her, 
adhered to her Jointure, and refuſed to accept of the Deviſe; but 
on 4 Bill brought by the Daughter, my Lord Keeper decreed, that 
the ſhould hold ſuch Part of the Lands in Z. as ſhould be equal in 
Value to ſuch of the Lands in B. as were compriſed within the Join- 
ture, until her Portion was raiſed. Hill. 1683. between Reeve and 
Reeve, 1 Vern. 219. 1 Vent. 363. S. C. vid. 2 Vern. 321. : 
2. If a Man by Will gives 3000 J to his Younger Children, which 
dum is due from J. S. and ſecured by Mortgage; and adds, that 
for the more ſure Payment of the faid Sum, in caſe his Son and 
Heir, whom he appointed his Executor, ſhould not pay the ſame 
according to his Will, then he deviſed his Lands to his younger Chil- 
dren, for the Raiſing and Payment thereof, Oc. and dies, NE 
, pr 


Portions. 


Time the Wife died, 


ers a Bill againſt the Heir, and younger Children, to min 
and purſuant to a Decree ſor that Purpoſe, the 3 000 /. is put out by 
a Maſter, upon a Security that proves ill; the eldeſt Son ſhall not be 


' compelled to pay it 1 to the younger Children. Mich. 1685. 


between Olafie/d and Oldfield, 1 Fern. 336, 337; for it was not in 
the Power of the Heir to compel J. & to keep the Money in bis 


Hands. ; 
3. But if the Lands of the Heir be charged with Portions for In- 


fants, payable at Twenty-one, or Marriage, the Portions ſhall not 
be admitted to be paid in before they ſhall grow due, in Eaſe of the 
Land, nor ſhall the Real Security be turned into a Perſonal one. 
1 Vern. 338. per Curiam. 

4. If by a Marriage Settlement, Portions are provided for Daugh. 
ters, the Father cannot by his Will annex any Condition to the 
Payment of them, or deviſe them over in caſe of the Death of any 
of the Daughters, before their Portions become payable. 1 Fery. 
452. per Curiam. | | | 
FJ. Tenant in Tail, with Remainder in Fee to himſelf, levies a 
Fine, and ſettles his Eſtate on Truſtees, in the firſt place, to pay 
his Son and Heir 100/. per Ann. and then to make Provilion of 100/. 
a- piece for his younger Children, to be raiſed and paid according to 
their Seniority, and a Maintenance in the mean Time. In this Cafe 
the Lord Chancellor decreed, 1/t. That whereas at the Time of the 
Settlement, the Party that made it was a Widower, and had eight 
Children by his firſt Wife, and declared, that he intended not to 
marry again; yet in Regard he afterwards. married a ſecond Wife, 
and had many Children by her, that the Children by the ſecond 
Wife were equally intitled with the Children of the firſt, to have 
the Benefit of this Proviſion for his younger Children. 24ly, That 
whereas the Deed directs the Proviſion for his younger Children 


| ſhould be raiſed, and paid according to their Seniority, that yet in 


Caſe there ſhould happen a Deficiency, the eldeſt ſhould not have 
more, and the younger leſs; but they ſhould all be paid in Average. 
1 Fern. 335. | | 

6. If by Marriage Settlement 2500/. is provided for the Iſſue of 
that Marriage, in ſuch Proportion as the Husband ſhall appoint, 
and he dies without making any Appointment, leaving a Daugh- 


ter only, the Daughter ſhall have the 2500 J. Between Davy and 


Hooper, 2 Vern. 665. | 


(B) At what Time Poꝛtions ſhall be raiſed, 0: 
Reverſionary Eſtates oꝛ Terms ſold foꝛ that 


Purpoſe. 


1. A Made a Settlement to the Uſe of himſelf for Life, Remainder 

to the Uſe of his firſt Son in Tail Male, Remainder to Tru- 
ſtees for forty Years, Remainder to himſelf in Fee; the Term was 
declared to be a Truſt, that in Caſe it ſhould happen, that the ſaid . 


ſhould die without Iſſue Male of his Body, then the Truſtees ſhould 


raiſe 5000 J. for Daughters Portions, payable at the Age of Twenty- 
one or Marriage, with a Proviſion for Maintenance; in the mean 
leaving two Daughters, and no Iſſue yur 
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Portions. 
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3. 


6 

and it Was reſolved, that the Right to the Portion was veſted by the 
Mother's Death, without Iſſue Male, in the Life of the Father; for 
otherwiſe the Father might live fo long, that the Portions might be 
of little Service. Between Greaves and Mattiſon, 2 Fon. 201. 

2. So where a Settlement was made to the Husband for Life, Re- 
nainder to the Wife for Life, Remainder to the firſt, and other Sons 
in Tail Male ſucceſſively, Remainder to Truſtees for 200 Years; and 
the Term was declared to be upon Truſt, that the Truſtees, after the 
Death of the Husband and Wife, ſhould out of the Rents and Profics 
raiſe and pay 4000/. for younger Children, at their Age of Twenty- 
one Years, unleſs the Perſon in Remainder ſhould raite and pay the 
fame; and the Term was decreed to be fold, and the Portions raiſed 
in the Life-time of the Father and Mother. Mich. 1 V & M. be- 
tween Hellier and Jones. 

. A Settlement on the Marriage of A. with B. was made on the 
Husband for Life, Remainder to the Wife for her Jointure, Remain- 
der to the firſt and other Sons; and in Caſe of Failure of lilue Male 
of that Marriage, if there ſhould be Iſſue Female only one Daughter, 
then to Truſtees for 500 Years in Truſt to raiſe 500 J. for ſuch Daugh- 
ter, to be paid at her Age of Twenty-one Years, or Day of Mar- 
riage, which ſhould firſt happen, next after the Death of the Father 
and Mother, or within fix Months after either of thoſe Days or Times: 
And there being one Daughter only, and ſhe having attained Twenty- 
one, and her Father being dead, the Portion was decreed to be raiſed 
in the Life-time of the Mother. Hill. 1703. between Gerrard and 
Gerrard, 2 Vern. 458. 

4. So where by a Marriage Settlement, Lands were limited to the 
Husband and Wife for their Lives, Remainder to the Heirs. Male of 
their Bodies; and if there ſhould be no Iſſue Male of their Bodies, 
and one or more Daughters, then to the Truſtees for 500 Years 
from the Deceaſe of the Survivor in Truſt, by Sale or Mortgage, to 
raiſe 1000 J for Daughters Portions; but there was no Time appoin- 
ted for the Payment of them; and the Father died leaving a Daugh- 
ter only; the Potion veſting in the Daughter, in the Life-time of the 
Mother, it was decreed to be raifed by a Sale, with reaſonable 
Maintenance in the mean Time, tho' no Maintenance was provided 
by the Settlement. Hill. 1703. between Srainforth and Stainforth, 


2 Vern. 460. | 

5. But where the Defendant, upon his Marriage by Leaſe and Re- 
leaſe, ſettled Part of his Eſtate to the Uſe of himſelf for Life, Re- 
mainder to Truſtees during his Life, to ſupport contingent Remain- 
ders, Remainder to Truſtees for 500 Years upon the Truſt after men- 
tioned, Remainder to the Heirs Males of his Body, on the Body of 
M. his then Wife to be begotten, Remainder to his own Right Heirs, 


and declares the Term of 500 Years to be upon Truſt; © That in 


: Caſe he ſhould happen to die without Iſſue Male of his Body, on 
the Body of his ſaid Wife begotten, or that the Iſſue Male begot- 
s ten between them ſhould h to die without Iſſue Male of their 
. Bodies, before they or ſome of them reſpectively attain their ſeveral 
: Ages - 27 _ Tr ſhould be Iſſue one or more 
Daughter or ters of his on her begotten, either born 
0 in, or after his Life- time, who ſhould be unmarri i or not. 
; vided for as herein after is mentioned, at the Time of his Deceaſe, 
then ſuch Daughter, if but one, to have 2000}, for her Portion; 
Rrrr and 
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Portions. 


and if two or more ſuch Daughters, then they to have 2000 L de. 
© tween them, to be paid, and payable, at their reſpective Ages of 
« Eighteen Years, or Days of Marriage, which ſhould firſt happen, 
© or as ſoon as they could be raiſed; and in Caſe the ſaid Portion or 
© Portions of the ſaid Daughter or Daughters, ſhall not be paid ac. 
© cording to the Purport and Intent of theſe Prefents, then the Tru. 
© ſtees, or the Survivor of them, their Executors, Oc. ſhall and may 
<= out of the Rents, Iſſues and Profits, or by Mortgage or Sale of 
* the ſaid Premiſſes, raiſe, make up and, pay the ſaid Portion and 
e Portions, to the ſaid Daughter and Daughters; and in the mean 
Time, and until the ſaid Portion and Portions ſhall reſpeQtively 
become payable as aforeſaid, the faid 'Truſtees, their Executors, 
* c. ſhould out of the Rents, Iſſues, and Profits of the ſaid Pre- 
«© miſles, raiſe and pay the yearly Sum of 30 J. a- piece, for the Main- 
* tenance and Education of fuch Daughter or Daughters; provided, 
« that if the Defendant in his Life-time, either before, or after the 
„Death of his Wife pay, or ſecure to be paid to the ſaid Daughter 
© ox Daughters, (which ſhall be unmarried at the Time of his Death) 
© the ſaid Portion or Portions, or if he ſhall have Iſſue Male, who 
* ſhall live to Twenty-one Years of Age, then, and in ſuch Caſe, the 
* ſaid Term of 500 Years to ceaſe, and be void.” Afterwards 
the Wife died without Iſſue Male, leaving only one Daughter the 
Plaintiff's Wife, who was upwards of twenty Years of Age; and the 
Defendant having married a ſecond Wife, and refuſing to give the 
Plaintiff one Penny Portion with his Wife, the Bill was brought to 
have a Decree for Sale of the Term in Remainder preſently, and 
the Portion with Intereſt paid from her attaining Eighteen Years of 
Age; but my Lord Chancellor having taken Time to conſider of it 
diſmiſſed the Bill: The Difficulty he ſaid in this Caſe, was occaſioned 
by the Multiplicity of Words, and therefore to apprehend it the bet- 
ter, he had rejected the immaterial Words, and retained only thoſe 
that were material; then he took Notice, that the Term was a Term 
veſted and ſaleable; the only Queſtion was, whether it was to be fold; 
and this depended on the Declaration of the Truſt; for if the Truſt 
had declared the Portion to be raiſed at Eighteen, or Marriage, ſhe 
ſhould not have ſtaid for her Portion, till the Death of her Father, but 
the Term in Remainder ſhould have been fold preſently, and ſo has 
been the conſtant Practice of this Court; nay if the Term it ſelf had 
been limitted on a Condition precedent, as if the Father ſhould die 
without Iſſue Male of his Body, by ſuch a Wife, then to Truſtees 
for 200 Years, to raiſe Portions for- Daughters at Eighteen or Mar- 
riage, tho in this Caſe the Condition was precedent even to the Velt- 
ing of the Term; yet upon the Death 7 the Mother without Iſſue 
Male, the Precedents have gone, that the Term ſhould be ſold in the 
Life-time of the Father; and this Court hath warranted the Title, 
tho the Term it ſelf was not veſted, which is a much ſtronger Cafe 
than this, where the Term is veſted prefently, and the Truſt is only 
conditional; tho he ſaid, if this Caſe was res integra, he ſhould not 
| have gone ſo far in either of thoſe Caſes, becauſe the plain and natu- 
ral Meaning of the Deed cannot be to raiſe the Portions in the Lifc- 
time of the Father, when the Fund, out of which it is to be raiſed, is 
not to take Effect till after his Death; but thus far the Court has gone, 
and the Reaſon that may be preſumed for it was, that in Equi) 
they lock d on the Death of the Wife without Iſſue Male, an e 
oo ee ee 
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table Performance ob the Condition, tho' it was not ſo literally at Law, 

till the Father's Death; becauſe all that was contingent in the Con- 

dition by the Death of the Mother, without Iſſue, had happened; twas 

now impoſſible he ſhould die leaving Iſſue Male by her; for he was now 

become as it were Fenant after Poſſibility; and it was now no more 

han if it had been limited if he ſhould die, or when he ſhould die, 

the Remainder to 'Truftees, Oc. which is a Remainder veſted preſent- 

ly, becauſe it depends upon that which muſt certainly happen; ſo if 

the Condition had been annexed to the Execution of the I ruſt of the 

Term, yet upon the Death of the Mother without Iſſue Male, the 
Term ſhould have been ſold in the Lite-time of the Father, for the 

{ame Reaſons as in the other; and the Reaſon of the Courts having 

gone ſo far, was to promote ſuitable Matches, and that Women might 

have their Portions when they were likely to do them moſt Service ; 

for as this Court does ſometimes prolobg the Time for Payment of 

Money, ſo it may ſometimes ſhorten and abridge it; and had this 

Caſe been like the others before mentioned, he ſhould have decreed | 

it accordingly ; but this materially varies from them; for in none of LAY 

them are the Words following, iz. uumarried, or unprovided for, 3 

ar herein after mentioned at the Time of his Deceaſe ; which Words 7 

are a Deſcription of, and fuit only with the Perſon who is to have 

the Portion, 2/2. ſuch Daughter as is unmarried, or unprovided for 

at the Death of the Father; and though in this Caſe ſhe is already = 

married, yet ſhe may be provided for in the Father's Life-time; and ek, .- 

ſo this Part of the Contingency, whether ſhe will be unprovided for 7 

at her Father's Death is ſtill to come; for ſhe who will claim the 

Portion by this Settlement, cannot ſay ſhe is unprovided for at his 

Death, which during his Life none can ſay; and. this Conſtruction is 

the ſtronger from the Clauſe which appoints the Maintenance, for 

that is only out of the Rents and Profits; whereas the Portions are 

to be out of the Rents and Profits, or by Mortgage or Sale, and 

Rents and Profits in the firſt Clauſe, being put in Contradiction to 

Mortgage or Sale in the Second, muſt be reſtrained, and cannot war- 

rant Mortgage or Sale; and the Maintenance appointed in the mean 

Time, that is from Failure of Iflue Male till payable, if the Portion 

ſhould be then due, the Maintenance would run on the Father's 

Eſtate for Life; which ſurely will not be: pretended; but this is put 

beyond Diſpute by the Proviſo, if he ſhould pay, or ſecure to be paid, 

Gc. And tho' the Words or unprovided for there are left out, this 

is but itim Clerici, and muſt be inſerted to make it agree with the 

other Parts of the Deed; and then this Proviſo was to give him Li- 

to determine the Term, which the Plaintiff wauld now have 

fold, for Payment of the Portion in his Life-time, to any Daughter 

which ſhould be unmarried, or not provided for at his Death; and as 

to the Caſes on this Head, he ſaid that in moſt of them, in which 

the Term was decreed to be ſold, there were no Conditions prece- 

dent, either to the veſting of the Term or Execution of the Truſt; 44. & <3 9 2. 


- decreed accordingly: Trin. 1710. between Corbet and Maid. * : Salt 159. 
well. : S. C. 2 Vern. 
6. A Settlement was made on the Husband for Life, Remainder NS 0. 


to the Wife for Life, and to the firſt and other Sons in Tail, and in 190. S. C. 
Default of ſuch Iſſue, to Truſtees for 500 Years in Truſt, after the 


Commencement of the Term, to raiſe 4000/. as Portions for the 
| Young- 


340 | Portions. 


Younger Children of the Husband and Wife, payable at Twenty-one 

or Marriage, by Rents, Profits, Sale, or Mortgage; the Father died 
leaying only a Daughter, who married the Plaintiff at Fifteen, and 
it was held, that the Portion ſhould not be raiſed in the Life of the 
Mother, nor that any Intereſt ſhould accrue for it during the Mother'; 
Life, becauſe the Truſt is to raiſe the Portion, after the Commence. 
ment of the Term, which muſt be intended when it comes into Po. 
ſeflion. Trin. 1718. between Butler and Duncomb, 2 Very, 760. 

Quere of this Caſe, for it ſeems to be ill reported. | 
7. A Settlement was made in the uſual Form, with a Limitation 
to Truſtees, for want of Iſſue Male, to raiſe Portions for Daughters, 
to be paid at Twenty-one or Marriage, which ſhould firſt happen, by 
and out of the Rents and Profits, or by Mortgage or Sale, as they 
ſhould think fit; and in the mean time, and till the ſaid Portions 
* ſhould become payable, the Truſtees to raiſe 100 J. per Ann. for the 
4 7 — — Maintenance of each of them; the Father died, and one of the Daugh- 
* J ters having married the Plaintiff, this Bill was brought to have the 
portion raiſed, but was diſmiſſed, becauſe the Portion being to be 
— 7 _ raiſed out of the Rents and Profits, or by Mortgage or Sale, plainly 
— 72 ſhewed that it was not to be raiſed till ſuch Time as the Truſtees 
hy 5 77) might make Uſe of the Election given them by the Settlement, to raiſe 
6PM / <7 it either out of the Rents and Profits, or by Mortgage or Sale; bur 
T7, { .. during the Life of the Mother, who had it in Jointure, they could 
not raife out of the Rents and Profits; therefore neither by Mortgage 
4 or Sale, which were all inſerted in one and the ſame Clauſe, and 
wn a diſcretionary Power lodged in the Truſtees, to uſe either the one 
Way or the other, and till they had the Election of uſing either of 
thoſe Ways, they had no Power at all; beſides that, the Maintenance 
being to precede the Railing of the Portions, if there was no Main- 
tenance to be raiſed in the Mother's Life-time, the Portions were 
not to be raiſed in her Life-time, as they were not to take Place till 
after the Maintenances; and my Lord Chancellor and the Maſter of 
the Rolls both ſaid, that the Caſes on this Head had gone too far al- 
ready, and mangled all Eſtates, and that they would never decree Por- 
tions to be raiſed in the Father's Life-time, where it could poſlibly 
| bear any other Conſtruction; and this Decree was affirmed in the 

> . : Houſe of Lords. Mich. 1728. between Brome and Berkley. 
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CAP. XUV. 
Power. 


(A) Power, when well created, and when determined. 


(B) Of the right Execution of a Power, and wheres a 
Defect — will be ſupplied. 


(A) dan. e den created, and when de⸗ 


. 
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that his Meſſuages, Oc. could be be ſold by 4. and 
Payment of his Debts and Legacies, . dies; and after. 4. 
2 dies, B. and the Heir at Law will be compelled to fel. 
* 20 
2, 8 if Lark ang dez ig be Hl e for 
that Purpoſe, the Heir muſt do it. 1 Chan. Ca. 177. 1 Chan. Rep. 


283. CP, 
3. If Truſtees are impowered to pay Portions at prefixt Days, 


125 a Man gives 1 to put his Will i in * 


out 2 the Rents and Profits of Lands, and the Rents and Profits by et 
will not amount to the Sams to nd they may fell the Lande. 


1 Chan. Cu. 175. 2 Vern. 1, 2 
4. If a Man has Power to charge Land with 
ceeding the Sum of zoo I, he may charge it with 3000, and Inte- 


any Sum, not e-. 


reſt beſides; for the Intention is to charge the premiſſes with 30094. G 85 


Principal Money „and that of Courſe carries Intereſt, and none 
would lend ſuch Sum on ſuch Security, if the Law were otherwiſe. 
15 12 Ann. between Lord Kilmurry and Geery, 2 Salk. 538. 
in Canc. 
15 A Man makes a Settlement on the Marriage of his Son with one 
J. and (inter al"). there is this Proviſo, — that if the ſaid B. 
ſhall happen to ſurvive her Husband, not having Iſſue, or without 
due of their Bodies, lawfully begotten between chem, then B, to 
wm Power to ſell and diſpoſe of ſuch Lands; the 
leaving Iſſue; fome Years after that Iſſue dies withoyt- Iſſue, a 
hen the Wie ſells thoſe Lands; _ = was held that her fone 
S | too 
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Power. 

took Effet, tho the Husband did not die without Iflue at the Time 

of his Death. Paſch. 1710. between Holt and Bureigh, 2 Very. 


654- A & <9 9. | 
6. 4 Man makes a Settlement, Wherein was a Power, that he 
might from o Timp, by Deed or Writing under his Hand 


and Seal, revoke the Uſes thereof, and by the ſame, or any other 
' Deed, limit and declare new Uſes: In purſuance of this Power, he 
revokes the old Uſes, and by the ſame Deed limits new Uſes, with. 
out annexing any new Power of Revocation to thoſe new Uſes, af. 
terwards thinking he had, RAN oa the firſt Settlement, a Power of 
Revocation z0ties quoties, he by another Deed revokes the laſt Utes, 
and again declares other Uſes of the ſame Lands; and if he had ſuch 
Power was the Queſtion. It was agreed he might in the Deed of Re. 
vocation have annexed a Power of revoking the Uſes thereby declared, 
and might afterwards have executed that Power accordingly ; but in this 
Cafe there being no ſuch new Power of Revocation annexed to the 
new Uſes, 'twas decreed that his Power: af Revocation by the firf 
Deed was executed, and at an End, and by Conſequence, that the 
Revocation afterwards was without any Warrant, and ſo the Uſes 
limited upon the firſt Revocation muſt ſtand; and this Decree was 
— TT Houſe of Peers. Trin. 1717. between Heli and 
Bond. 


"0 — yoo bf a power, and 


1. IF one hath Power to make a Leaſe for ten Years, and he 
I makes a Leaſe for twenty Years, yet in Equity this is good for 


en Years- of the twenty, and ſo has been ſettle ſev ral Times. 


rin. 15 Car. 2. between Patwry and Bowen, 1 Chan. Ca. 23. 
2. One having a Power to make Leaſes for 21 Years in Poſleſſion, 
. made a Leaſe to 4, for Twenty-one Years in Truſt for the Payment 


of Debts; but the Leaſe was made to commence from 'a Time to 
come, and fo not purſuant to the Power; yet being made for the 
(6) Toner. Pa 5 of 6 ſupported — * _— Pollard 
ower t Green, 1 Char. Ca. 10. 1 Chan. Rep. 185. S. © 
OO KN A PRA cd TER 
for Twenty-one Yes ndripg/the ancient Rent, makes a one Years, to begi 
a Da 2 purſuant to the Power, and eonſtguentiy b ed fame lente which 
this Power does not warrant; for if he might make it in Reverfion, or in Futuro, tho but « Month 
after, he may es well make it to hegin Twenry Years after, or after his Death, and fo defeat the In- , 
tent of the Power, which being in.c e the Eftate of a third Perſan, is to be taken ftriftly; and to 
this Purpoſe are Teveral Caſes, 'as Palm. 468. 9. Oro. Ez. 5. 6 Co. 33. 1 Leon. 35. 3 Leon. 130. 4 Lon. 64 
Moor 199. Pop, . Velo. 222. CH. (Car. 31 > Ned. Abe. 261. Rope 24 LA 
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3. A Man made a voluntary Settlement on his Son for Life, and 

to his firſt and other Sons in Tail, with Power for the Son to 
ke a Leaſe in Poſſeſſion for Ninety-nine Vears, determinable on 
Lives, and alſo to make Leaſes for Sixty Vears to commence 
his Death, if he had Iſſue Male, to continue fo long as he had 
Male; the Son makes à Leaſe to bis Father in Truſt for one 
his younger Children; but the Leaſe was not purſuant to the Pow- 
yet it was decreed good, and taken to be as a Leafe made by thc 
| after a voluntary Settlement. Mich. 1698. Between Gooding 
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ment on berſelf for Life, with Power for her being Sole, to make 
Leaſes for three Lives in Poſſeſſion; and ſhe and her Husband in the 
Life-time of the Tenant for Life, made a Leaſe for Twenty-one 
Years, Habend. from the Date; and it was held not purſuant to her 
power; for by the Marriage the put herſelf in the Power of her Huſ- 
band; and my Lord Keeper took a Diverſity between a naked Pow- 
er, and a Power which flows from an Intereſt; for where a bare 
Power is given to a Feme by Will to fell Lands, altho' ſhe aſter- 
wards marries, ſhe may fell the Lands, and may fell to her Huſ- 
band ; but where a Feme, upon a Settlement of her own Eſtate, re- 
ſerves a Power which flows from an Intereſt, that Power ought to 
be executed by the Feme whilſt Sole; and yet he ſaid, ſuch Power 
ought to be taken liberally, tho formerly they were taken ſtrictly. 
Hill, 15 Car. 2. between the Marquiſs of Antrim and the Duke of 
Buckingham, 1 Chan. Ca. 17. 1 115 

5. A. on the Marriage of his Eldeſt Son B. makes a Settlement 
of certain Lands on B. for Life, Remainder to his firſt, ſecond and 
third, Cc. Sons in Tail, Remainder to C. a ſecond Son for Life, 
and to his firſt, Gc. Remainder to himſelf in Fee, with a Power to 
3B, and C. ſeverally as they ſhall come into Poſſeſſion, to make 
Leaſes for three Lives, or Twenty-one Years, or any Number of 
Years determinable in three Lives, in this Manner. Firſt, Of all, or 
auy of the Lands anciently and accuſtomably demiſed, whereof Fines 
have been uſually taken, reſerving the ancient, uſual and accnſtom- 
able Rents or more. Secondly, Of all the other Lands, reſerving the 
moſt improved Rents that can be got; and that the Tenants ſhould 
ſeal and execute Counterparts of their Leaſes; N. died without Iflue, 
C. entred, and being ſeiſed with a ſudden Sickneſs, when he had no 
Rent-Rolls, or old Leaſes to guide him, taking Notice of his Power 
generally, executes two Leaſes; one of the Lands not anciently or 
accuſtomably letten, and thereon reſerved the beff improved Rent: 
and on the other reſerved the ſeveral -ancient and accu 
Rents, but does not ſpecify what thoſe Rents are, and died; and it 
was held clearly by my Lord Gorwper, Holt and Trevor, Ch. Juſtices, 


thing being ſo uncertain as what ſhall be faid the moſt i 

Rent; and my Lord Cozyper and Tresor bgainſt Holt held, that the ſe- 
cond Leaſe was void alſo for Uncertainty, and the Inconvenieney he 
in Remamder or Reverſion would be put to, in not being able to 
avow for the Rent with Exactneſs; by which Means he may be non 
ſuited, and ſo prevented of having any Benefit of the Lands; and 
tho a Court of Equity may deeree ſuch a Leaſe good between the 
Leſlor and Leſſee; yet as there appears no Conſideration in this Caſe, 


tect, and thereby lay a Charge on the Right of a third Perſon. Hil 
1705. between Orby and Lady Mobum, 2 Fern. 531, 543. 

6. J. 8. having four Children, cuz. two Sons, and two Daughters, 
lettles his Eſtate on Truſtees, to the Uſe' of himſelf for Life, Re- 
mainder to his Wife for Life, and after their, Deceaſe, to the Uſe 
and Uſes of ſuch Child and Children, and in ſuch Shares and Pro- 
portions as he ſhould appoint; by any Writing by him to be ſigned 
n the Preſence of two Witneſſes; and in Default of ſuch Appoin:= 
meat, to his eldeſt Son in Tail; be by his Will by him ſigned, and 


4. But where a Reverſioner upon an Eſtate for Life, made a Settle- 


atteſted 


A 


that the firſt Leaſe was void, and not warranted by the Power; no- ige E 


2 if (as er-64 
EF: | 


it is not proper that the Court ſhould interpoſe in ſupplying a De- 


Power. 


atteſted by ſeveral Witneſſes, deviſes a Rent-Charge out of thoſe 
Lands to his youngeſt Son, and to the firſt and other Sons of his 
Body ſucceſſively in Tail; and further Wills, that in Cafe his fad 
Son die without Iſſue Male, ſo as the Eſtate ſhould come to his eldeſt 
Son, then he to pay 500/. a- piece to his Daughters; the Son dies with. 
out Iſſue, and the Bill was brought by the Daughters to have the o 
a-piece, according to the Will; the eldeſt Son by way of Plea ſet forth 
the Deed of Settlement, and Power pro, and inſiſted, that the Power 
was not well purſued- or executed by the Will; (to wit) that the 
'Feſtator might have diſtributed the Land amongſt his Children in 
ſuch Proportiens as he thought fit, but had not Power to grant or 
deviſe a Rent-Charge, or Sums of Money, as he had taken upon 
him by his Will to do; but the Court diſallowed the Plea, and or- 
dered him to anſwer the Bill. Trin. 1788. between T hwaytes and 
Dye, 2 Vern. 80. | 

7. If A. on his Marriage, conveys Lands to a Truſtee, to the Uſe 
of himſelf for Life, Remainder to his Wife for Life, Remainder to 
the Heirs of their Bodies, Remainder to A. in Fee; Proviſo that in 
Default of Iſſue of the Marriage, the Traſtee ſball convey to ſuch 
Uſes as the Survivor of the Husband or Wife ſhall appoint; altho' 
the Husband deviſes the Land, and dies firſt without Iſſue, yet the 


Wife has a good Power of diſpoſing of the Eſtate by her Appoint- 


ment. Trin. 1700. between Spearing and Lynn, 2 Fern. 376. 

8. A. By a Marriage Settlement is Tenant for Life, Remainder 
to Truſtees to raiſe 4000/7. for younger Childrens Portions, as 4. 
ſhould appoint, Remainder to his firſt, Gr. Sons in Tail. A. having 
ſeveral Children appoints'the 4000/7. amongſt his younger Children, 
and particularly 2600 /: thereof on B. his ſecond Son, who was then 
under a Treaty of Marriage; the eldeſt Son died fix Years after- 
wards, whereby B. became eldeſt Son, and intitled to the whole 
Eſtate after his Father's Death; and thereupon A. made a new Ap- 
pointn.ent of the 2600 amongſt his other younger Children; and it 
was held, that tho B. was a Perſon at the Time, capable of taking 
within the Power of appointing, yet it was upon a tacit or implied 
Condition, that he ſhould not afterwards happen to become the eldeſt 
Son, and that this was a defeazable Appointment, not from any 


Power of revoking, or upon the Words of the Appointment, but 


from the Capacity of the Perſon; and decreed accordingly. Hil. 


1705. between Chadwick and Doleman, 2 Vern. 521. 
9. On a Marriage-Settlement 2500 J. was provided for the Iſſue of 
the Marriage, in ſuch Proportion as the Husband ſhould appoint; he 


died leaving only a Daughter, and made no Appointment, and the 


2500/4. was decreed her. - Mich. 1710. between Davy and Hooper, 
2 Fern. 66. = Tb. 

10. If a Man gives Legacies to his Children to be paid at Twenty- 
one, or Marriage, and if any of them dies before Twenty-one or 
Marriage, the Legacy of ſuch Child to be diſpoſed to one or more 
of the Children then living, in ſuch Manner as his Wife, whom he 
made Executrix, ſhould think fit; and one of the Children dies under 
Age and Unmarried, the Mother may appoint ſuch Legacy to any 
one of the other Children, and it will be good. Mich. 1705- be- 
tween Thomas and Thomas, 2 Vern. 513. © | 
- 11, But if an Executor has a general Power to diſtribute a Sum 


of Money amongſt Children at Diſcretion, and he makes an unrea- 
1 4 ſonable 
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onable or indiſereet Diſpolition, it will be controlled in a Court of 
Equit). 
2. 
wie, and another by a ſecond Wife, deviſed his Eſtate to his Wife, 
o be diſtributed between his Daughters, as his Wife ſhould think fit; 
and ſhe having given 1000 4. to her own Daughter, and but 100/; to 
the other, the Court decreed an equal Diſtribution. Between Cra- 
grace and Perroft, 1 Fern. 355. | 

13. A. deviſed his Perſonal Eſtate, and 400 J. to be raiſed out of a 
Truit Eſtate, to ve diſtributed by two of his Daughters, his Execu- 
trixes, amongſt themſelves and their Brothers and Siſters, according 
to their Need and Neceſlity, as they in their Diſcretion ſhould think 
fit; and my Lord Keeper decreed the Heir at Law a double Share 
thereof, as looking upon him as ſtanding moſt in Need thereof; which 
Decree was affirmed in the Houſe of Lords. Paſcb. 1701. between 
Varburton and Warburton, 1 Fern. 421. 

14. If a Man makes a Settlement of his Eſtate on his eldeſt Son in 
Tail, with a Power by Deed or Will, under Seal, to charge the 
Lands with any Sum not exceeding 500 J. and he prepares a Deed, 
and gets it ingroſſed, by which he appoints the 500 4. to his younger 
Children, and dies before it is ſigned or ſealed; yet this ſhall amount 
to a good Execution of his Power in Equity, the Subſtance being 
performed. Mich. 27 Car. 2. between Smith and Aſhton, 1 Chan. 
Cu. 264. Sc ee a 1 

15. 4. by Settlement intailed his Eſtate, with Power of Revoca- 
tion, by any Writing publiſhed under his Hand and Seal, in the Pre- 
ſence of three Witneſſes; the Land deſcended to his Son, who mort- 
gaged it to J. S. who brought his Bill to forecloſe; and it appearing 
that A. had by his Will, wherein he recited his Power, declared that 
he revoked the Settlement, tho' but two Witneſſes who ſigned, but 
another preſent ; yet my Lord Chancellor decreed, that the Mor- 
gage- money ſhould be paid, and ſaid, that in Strictneſs here was a 
good Execution of the Power, a third Witneſs being preſent, tho he 
did not ſign his Name; and if there had not, yet it was proper that 
ſuch a little Circumſtance ſhould be helped in Equity. Hill. 32 Car. 2. 
' between Cayle and Freeland, 2 Vent. 350. 

16. Tenant in Tail with Power to make a Jointure of Lands in 
the Counties of A. B. and C. Remainder in Tail to J. &. marries and 
receives 3000 J. Portion with his Wife, and by Articles before his 
Marriage, covenants to ſettle a Jointure, but dies before any Settle- 
ment was made; the Wife dies, and her Executrix brings a Bill to 
have an Account of the Profits of the Lands, which by the Articles 
were corenanted to be ſettled in Jointure againſt the Remainder-man, 
who had upon his Marriage ſettled thoſe Lands upon his Wife and 
her Iſſue, but with Notice of the Power in the firſt Tenant in Tail, 
to make a Jointure; and my Lord Chance/hor diſiniſſed the Bill, there 
being no Equity for the Executrix of the firſt Jointreſs againſt the Se- 
cond and her Iſſue, who was equally a Purchaſer with the firſt. 
Mich. 1686. between Elliot and Hele, 1 Vern. 406. 2 Chan, Ca. 29, 
30, 87. 8. C. but no Reſolution. | 

17. But where A. Tenant for Life, with Power to make a Jointure 
of 1000 J. per Annum, upon his Marriage covenanted to make a 
Jointure on his Wife of 1000 J. per Aunum, and purſuant thereunto 
a Settlement was made, and a Particular of Lands which were men- 

Tttt tioned 
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tioned to be worth 1000 J. per Ann. was ſet out for the Jointure, 


but in Truth fell ſhort, and were not above 600 J. per Annum - and 


on the Jointreſs's Bill, the Court decreed the Jointure to be made 
up 1000 J. againſt the Iſſue in Tail, though it was urged, that he 
was not privy to the Marriage-Treaty, nor guilty of any Fraud. 
Trin. 1700. between the Lady Ciiford and Lord Clifford, 2 Very. 
at"? Sir Edward Gold, the Plaintiff, and his Lady, intermarried in 

1683, and ſome Years after the Marriage an Eſtate of Inheritance of 
about 100 J. per Ann. deſcended to the Lady; whereupon ſhe and 
her Husband, by Indenture, aſſigned and conveyed this Eſtate to 
Truſtees, and their Heirs, in Truſt, to permit the Lady from Time 
to Time, notwithſtanding her Coverture, without her Husband, and 
not to be ſubje& to his Power or Controul, to apply and diſpoſe of the 
Rents, Iſſues and Profits thereof, as ſhe ſhould by any Writing un. 
der her Hand and Seal, in the Preſence of Two or more Witneſſes 
dire& and appoint, with a Power likewiſe for the Truſtees to make 
ſuch Sales, Mortgages, or other Conveyances of the Lands them- 
ſelves, as the Lady ſhould in like Manner direct and appoint: The 
Lady, by Parcimony and Frugality had, in about twenty-two Years 
Time, ſaved about 1400 J out of this her ſeparate Eſtate, 790 “. 
whereof ſhe had inveſted in Eaſt-India Bonds, 200 J. in twenty Lot- 
tery-Tickets, and had the Reſidue in Ready Money and Broad Pieces; 
the Defendants were her Nieces, for whom (having no Children) ſhe 
had a very great Regard and Love; and having given them, with her 
Husband's Privity, four of the Bonds, ſhe lodges the other Three in 
the Truſtees Hands, taking their Note for the Delivery of them, and 
afterwards direQs the Truſtees to deliver the other Three to whom- 
foever ſhould bring their Note, and then gives the Note to one of 
the Defendants, who thereupon, by her Orders, goes to the 'Truſtees, 
and gets up the three Bonds from them; and thoſe Bonds the Lady 
told her Nieces, ſhe intended ſhould be theirs after her Death, but 
that ſhe expected to have the Intereſt ariſing thereby during her Life; 
ſhe afterwards, ſome ſhort Time before her Death, delivers likewiſe 
to one of her Nieces a Caniſter, wherein were 400 Gaineas, and ſe- 
veral Broad Pieces of Gold, telling her, ſhe intended that to be di- 
vided between her and her Siſter, after her Death; and likewiſe di- 
rected the Truſtees to divide the twenty Lottery-Tickets between her 
Nieces, after her Death; all this Tranſaction was only by Word of 
Mouth, without any Writing whatſoever, but was fully proved in 
the Cauſe. In 1712, the Lady Gold died, and Sir Edward, her 
Husband, having taken out Adminiſtration to his Lady, brought his 
Bill againſt the Defendants, to have an Account and Delivery up of 
the Eaſt-India Bonds, and of the Money ſo delivered to them, and 
likewiſe againſt the Truſtees for the twenty Lottery-Tickets, and the 
Nieces brought a Croſs-bill to eſtabliſh their Title to the Money and 
Bonds, and to have the twenty Lottery-Tickets delivered to them, 
according to the Direction of my Lady Gold. It was urged for 
Sir Fdeward, that this Power to his Lady to diſpoſe of the Profits of 
her Eſtate, was not before Marriage, that ſhe was not a Purchaſer of 
it, but that being after Marriage, and voluntary, it ought to be con- 
ſtrued ſtrictly; that theſe Powers being in Derogation of the Rights 
of Husbands, were not allowed at Law; and tho' Courts of Equity 


had ſupported them, yet that was only where the Power was 1 
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Power. 
and literally purſued; that the Defendants were neither Children nor 
Grandchildren, and but remotely allied to the Lady; that though 
defective Executions of Powers had been ſometimes ſupplied in this 
Court, for the Sake of a Wife or Children, or for the Sake of Cre- 
ditors, yet it was never yet carried ſo far as to aſſiſt Strangers; and 
that it was to be reſembled to the Caſes of Copyhold Lands, where 
the Want of a Surrender had never yet been ſupplied, but in the 
three Inſtances before-mentioned, or for Charitable Uſes; that Cir- 
cumſtances were frequently impoſed on the Parties themſelves to pre- 
vent Surprize ; and that if theſe Circumſtances were not purſued, a 
Court of Equity would not aſſiſt, eſpecially any Perſon who claims 
by a voluntary Diſpoſition; and fo was the Duke of Albemarle's Caſe, 
where the Revocation was to be in the Preſence of fix Witnefles, 
whereof three were to be Peers; yet that Circumſtance could not be 
aided; that for ſmall trifling Sums they agreed it was not neceſfar; 
' the Lady ſhould make a Writing under her Hand and Seal —_ 
according to her Power, but for ſuch conſiderable Sums as theſe were 
the Power muſt be purſued, or elſe the Diſpoſition would be void; 
that in this Caſe, if the Lady had made a Will in Writing, unleſs at- 
teſted by two Witneſſes, it would not have been good, much leſs this 
parol Diſpoſition, and conſequently the Husband intitled to them as 
| Adminiſtrator to his Wife. On the other Side it was inſiſted, that it 
was a ſtrange Doctrine to advance, that the Wife in this Caſe muſt 
be bound ſtrictly to purſue the Power, when ſhe had the Money in 
her own Hands; that the Intent of that Power was only in Cafe ſhe 
had diſpoſed of it to any other Perſon, whilſt it remained in the Truſs 
tees Hands, before ever ſhe had received it; that it could. not be pre- 
tended, but that the Truſtees might pay it to her ſelf, without any 
ſuch Writing; that they had ſo done in this Caſe, and that ſhe was 
then at Liberty to have ſpent it, or to give it away, as ſhe thought 
ft; that it was hard to fay, ſhe had a Power over it whilſt in the 
Truſtees Hands, and yet that, as ſoon as ſhe received it herſelf, and 
conſequently as ſoon as it became uſeful to her, that then it ſhould 
be the Husband's, unleſs ſhe purſued her Power; that if ſhe had ta- 
ken up Clothes or Goods of any 'Tradeſman, ſurely it would not be 
pretended, but that ſhe having the Money in her own Pocket, might 
pay them without any ſuch Writing under her Hand and Seal; that 
therefore the Caſes cited were not to the Purpoſe; for here the Money 
being in her own Hands, ſhe was at Liberty to give or diſpoſe of it 
as he thought fit; that the Direction to the Truſtees to deliver theſe 
Tickets to her Nieces, after her Death, was a Kind of Donatio cauſa 
Mortis; and that as ſhe, being in Poſſeſſion of them herſelf, might 
have given them to her Nieces; ſo ſhe might direct her Truſtees af= 
terwards, when they had them by her Delivery. My Lord Chay- 
cellr ſaid, there was no Difference in thoſe Caſes, whether the Power 
were given before Marriage, or after; for if the Diſpoſition is to take 


Place in Virtue of this Power, it muſt be ſtrictly purſued in either 


Caſe; that he thought it ſhould rather be taken more liberally, when 
given after, than when before Marriage; for then the Husband could 
be ſuppoſed to be under no Temptation of giving it, as he might be- 
fore Marriage, in Hopes of prevailing on his Wife after, to give it up; 
or relinquiſh it; that therefore it muſt be intended, he fully deſigned 
ſhe ſhould have the Benefit of it; that the Reaſon why the, Will of a 


Feme Covert was not good, was not for Want of Power in the 1 
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Will, or orherz»iſe, by good Conveyances, ſettle Lands of 500/. per 


fully proved) great Uneaſineſs at its not being perfected, and left the 


for if the Husband conſented, the ſame Inſtrument which ſhe exe. 
cuted as her Will, would be ſufficient to paſs it, and it would 20 out 
of her Property; that ſhe having in this Caſe received the More 
had abſolute Power to diſpoſe of it as ſhe thought fit; that ſhe Tight 
have given it away abſolutely, or upon Terms; that if, as it was a. 
greed, ſhe might diſpoſe of little Sums, why not of great ones? 
where was the Difference, where muſt the Bounds be ſet? that by 
this Power ſhe was made in the Nature of a Feme Sole; and as fuch 
a Diſpoſition in that Caſe would have been good, why not in this 2 
her Adminiſtrator in that Caſe could not have impeached fuch a Dic. 
poſition, no more can her Husband in this, who has no other Right 
but as Adminiſtrator; that the Diſpoſition by her was perfect and 
compleat; that the Reſerving the Intereſt to herſelf during Lite 
bound indeed the Party, but did not defeat the Gift; that it was in 
her Power to give it on what Terms ſhe pleaſed, and either preſent. 
ly, or at a future Time, and that her Death made no Difference in 
the Caſe; and as ſhe might have paid any Tradeſman's Bill without 
ſuch Writing, ſo ſhe might diſpoſe of the Whole, or of Part, in the 
ſame Manner; and ſo decreed the Whole 1400 /. to be well diſpo- 
ſed of to the Nieces, in Regard the Money being paid to her, was 
abſolutely in her own Diſpoſal. Paſch. 1719. between G and 
Rutland, | | 

19. A. deviſed his Lands to B. his eldeſt Son, for Life, Remainder 
to his firſt and other Sons in Tail Male, Remainder to his ſecond and 
third Sons in like Manner, with Power to every Perſon who ſhould, 
by Virtue of the Will, be ſeiſed of the Lands by any Writing indent- 
ed under his Hand and Seal, to ſettle a rm on his Wife of 500 
per Annum; provided ſuch Wife ſhall have a Fortune equivalent to 
ſuch Jointure, and died; B. entred, and on Treaty of Marriage with 
the Plaintiff, covenanted in Conſideration of 10000 /. Marriage-Por- 
tion, that he or his Heirs would, after the Marriage, at his own 
Coſts and Charges, according to the Power given him by his Father's 


Arnum, upon the Plaintiff, for her Jointure, to commence in Poſſeſ- 
fion immediately after his Death, if ſhe ſurvived him; the Marriage 
took Effect; afterwards Y. got a Settlement made and ingroſſed pur- 
ſuant to his Power and the Marriage Coverant, but by various Acci- 
dents was prevented from Signing the Deed; and being taken ill, died 
ſuddenly, not having the Deed by him, and having expreſſed (as was 


Plaintiff by his Will (which he had made ſome Time before) a Le- 
gacy of 3000 J. beſides what is ſettled on her by the Marriage-Arti- 
cles; and it was decreed by my Lord Chancellor, aſſiſted with the 
Maſter of the Rolls and Mr. Baron Price and Mr. Baron Gilbert, that 
this defeQive Execution ſhould be ſupplied in Equity, ſo as to bind 
the Eſtate in the Hands of the Remainder-man ; altho' it was object- 
ed, that ſhe had a Remedy by the Covenant againſt the Heir and 
Executor of the Husband; and that, by the Words in the Covenant, 
he was at Liberty to make a different Proviſion for her. Paſcb. 17 24. 
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CAP. XLV. 
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(A) What Perſons are intitled to Privilege. 
(;) Of Pꝛoceedings by, oꝛ againſt a pꝛivileged Perſon, 
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( What Perſons are intitled to Pzivilege. 


1. Member of the Convocation is to be allowed the ſame 
(a) Privilege with a Member of Parliament. 3 Chan. (4) This is 
Rep. 38. «EY © | _— en- 
2. The Widows of Peers ought to have no Privilege, becauſe they Star. 1 it the 
are not to be called to Counſel; but they are to have. Privilege of cap. . 
Peers, not to be arreſted ; declared by my Lord Chancellor Finch to 
have been ſo reſolved in Parliament. 19 Dec. 1676. 2 Chan. Ca. 224. 
3. Two of the Defendants, being the Officers of the Exchequer, 
Flad the Privilege of the Exchequer; but the Plea was over- ruled; 
becauſc there was a third Defendant, who had no Right of Privilege. 


I Vers. 246. 


(B) Ok P2oceedings by, oꝛ againſt a pꝛivileged 
Perſon, 


1. IF a Member of Parliament ſues at Law, and a Bill is exhibited 
in Chancery to be relieved againſt that Action, the Court will 
make an Order to ſtay Proceedings at Law till Anſwer, or further 
Order, although the Court will not proceed againſt a Member who 
has Privilege of Parliament. 1 Fern. 322. | 
2. The Court granted an Injunction againſt a Member of Parlia- 
ment, but at the ſame Time ordered that no Attachment ſhould be 
taken out. . 3 Chan. Rep. 21. | 
3- The Plaintiff having brought a Bill to redeem an old Mortgage 
againſt the Defendant, who was then an Ambaſſador at the Court of 
ain; the Defendant obtained an Order, that all Proceedings ſhould 
ceaſe until his Return from his Embaſſy; the Plaintiff moved to diſ- 
charge the Order; and upon Debate it was agreed, a Protection lies 
for an Ambaſſador, quia het or quia Moraturus, and may 
uuu at 
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at Law caſt an Eſſoign for a Year and a Day, and may afterwards re- 
new it, if the Occaſion continues; and in this Caſe the Court ordered 
a Stay of Proceedings for a Year and a Day from this Time, unleſs 
the Defendant ſhould ſooner return into England. 2 Fern. 317, 
The Plaintiff being protected by the Genoeſe Ambaſlador, wa; 
ordered, though after an Anſwer put in, to give Security to anſwer 
the Coſts in the ſame Manner as if he were a Foreigner; becauſe by 
the 7th of Ann. all Proceſs againſt Ambaſſadors, and their Servants 
are made void; ſo that if the Bill ſhould be diſmiſſed, no Proceſs 
could Iſſue againſt him; and a Precedent was produced the 25th of 
749 1709. between Barret and Buck, where the like Order was 
made 


by my Lord Cozyper; and that Caſe was likewiſe after An- 
ſwer was put in. Paſch. 1729. between Goodwin and Archer. 


N . XEVI 
Motels. 


O, 5 a, Ot ifluing, ferving, and returning a Pꝛocets, by 
ney {end again? whom, at what Time, and here of Contempts 


Of Injunctions, ©ide Title Injunttion. 


— — 


(A) Of tſluing, ferving, and returning a P20- 
ceſs, by, aud againſt whom, at what Time, 
and here of Contempts, 


1. T F a Cauſe has ſlept twelve Months in Court, there ſhall be 
no Proceedings had upon it, without firſt ſerving, a Subpens 

ad. faciendum Attornat. 1 Vern. 172. 
2. If a Man is arrcſied upon an Attachment, the Contempt ſhall 
hold good, tho no Affidavit be filed at the Time of Taking forth 
the Attachment, if it be filed before the Return of it. 1 Fern. 17% 
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ä Proceſ J. 


«YN one be taken up on an Attachment, either in Proceſs or in 
Execution after a Decree, yet in both Caſes, on his appearing before 
the Regiſter, he is to be diſcharged, and to anſwer the Interrogato- 
ries at large, not in Cuſtody ; and if he be continued in Cuſtody, 
the Court on Motion, and appearing before the Regiſter, will diſ- 
charge him. Hill. 1700. between Danby and Lawfon. 

4. So if the Sherift take one up on Attachment in Proceſs, he is to 

we a Bond of 4o/. Penalty to the Sheriff, to appear and anſwer; 

but for one taken up in Execution after a Decree, the Sheriff may 
inſiſt on Security proportionable to his Duty; but in both Caſes, on 
the Regiſter's Certificate that the Party has appeared, the Sheriff is to 
deliver up the Bond; a_ to by the Regiſters, and ruled by the 
Maſter of the Rolls. Hill. 1700. between Danby and Lawſon. 

5. The Plaintiff obtained an Order, that Service of Proceſs to ap- 
pear, at the Defendant's laſt Place of Abode, ſhould be deemed good 
Service, and left the ſame at the Houſe where he lodged, and car- 
ried on the Proceſs to a Sequeſtration, and then brought on the Cauſe 
- againſt the other Defendant, who inſiſted that if the Plaintiff ought 

to {be relieved againſt him, he ought to have a Decree over, againſt 
the other Defendant ; and therefore he was concerned to fee that the 
Proceeding was regular, and inſiſted, that it being above twelve 
Months fince the other Defendant had left that Lodging, the Service 
was not good; and of that Opinion was the Court. 2 Fern. 369. 
6. If after Proceſs of Contempt, the Defendant put in an inſuffi- 
cient Anfwer, and ſo reported, the Plaintiff ſhall not, as formerly, 
begin the Proceſs at the Subpena, but ſhall go on to the Attachment 
with Proclamation, and other Proceſs, as if the Anſwer had not been 
put in, 1 Chan. Ca. 238. 

7. A Diſtinction was taken by the Solicitor General, and agreed to 
by the Court, as reaſonable and agreeable to the Meaning of the 
printed Orders of the Court, that if Proceſs to a Meſſenger, or any 
other Proceſs of Contempt has gone out againſt a Detendant for 
Want of his Anſwer, that on Tender of the Coſts of thoſe Contempts, 
if the Plaintiff accepts them, and the Anſwer, on looking into ir, ap- 
pears to be inſuffcient, ſo that the Plaintiff takes Exceptions, and 
the Defendant is obliged to put in a further Anfwer; that in order to 
compel the Defendant to put in ſach further Anſwer, if not put in 
in Time, the Plaintiff muſt begin all Proceſs Je novo, and go on with 
it regularky, becauſe his Acceptance of the Coſts was Remiſſion of 
all former Contempts, and purged them; but as an inſufficient An- 
ſwer is really no Anſwer at all, in the Judgment of the Court, if he 
refuſes to accept the Coſts, and the Anſwer being put in on Exceptions 
taken to it, it is reported inſufficient, he may go on with the Proceſs 
where he left off, to compel putting in a further Anſwer, without be- 
. ginning Je 1020, as in the other Caſe, Trin. 1728. between Haiſt- 
well and Grainger. | 

8. Proceſs iſſued againſt the Defendant till Proclamation returned, 
then came a general Pardon; and the Defendant appeared and de- 
murred to the Bill, which the Plaintiff moved to ſet aſide, becauſe thouhg 
the Contempt was pardoned, yet the Delay was a Loſs to him; but 
the Court ordered them to proceed on the Demurrer; for by the 
Pardon the Defendant ſtands rettus in Curia. 1 Chan. Ca. 

9. Upon a Motion for a Serjeant at Arms, on a Commiſſion of 


Rebellion returned, it was held that by the King's Demiſe, every 
Proceſs 


. 
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Proceſs of Contempt not Executed, is determined, ſo that the Pay. 
ty muſt begin again at an Attachment; but where any Proceſ; is 
executed, and a Cept Corpus returned, there the Proceſs ſtands god. 
1 Fern. 300. 

10. But when an Attachment was ſued out in the Time of Kin 
Charles the Second, and executed three Days after his Demiſe, bur 
before Notice of his Death; and it was adjudged to be well exe. 
cuted, and the Proceedings thereon regular. 1 Fern. 400. 0. 


Het Ir 15741 Sul e ae, ter, 


YRS 219. (B) Of Sequeſtrations. 


22 Haſh — 1. | F a Defendant is in Contempt, and in Priſon for not Perform- 
i. 9. 5 ing a Decree, the Court will order a Sequeſtration againſt his 
Real and Perſonal Eſtate. 2 Chan. Rep. 151. Of the Antiquity of 
Sequeſtrations, and that they are proper and neceſſary Proceſſes, vid. 
1 Chan. Ca. 92. 1 Fern. 421. | 

2. Upon an Affidavit that the Defendant was gone into Hollaud 
to avoid the Plaintiff's Demand againſt him; and he having been ar- 
reſted on an Attachment, and a Cœpi Corpus returned by the Sheriff 
the Court, upon Motion, granted a Serjeant at Arms againſt him; 
and upon the Return thereof granted a Sequeſtration. 1 Fern. 344. 

. A Sequeſtration that Iſſues as a meſne Proceſs of the Court, will 
be diſcontinued and determined by the Death of the Party; but 
where a Sequeſtration Iſſues in Purſuance of a Decree; and to com- 
pel the Execution of it there, tho the ſame be for a Perſonal Duty, it 
ſhall not be determined by the Death of the Party. 1 Fern. 58. 9, 
1 Vern. 118, 166. 

4. A Sequeſtration binds from the very Time of Awarding the 
Commiſſion, and not only from the Time of Executing of it, and 
its being laid on by the Commiſſioners ; for if that ſhould be admit- 
ted, then the inferior Officer would have Ligandi & non Ligandi 
Poteſtatem. 1 Vern. 58. 

5. The Party who takes out a Sequeſtration, ſhall not be anſwer- 
able for the Acts of the Sequeſtrators, for they are the Officers of the 
Court; as if they have Power to fell Timber, and they fell to the 
Value of 70004. and bring only 2000/. into the Account. 1 Veri. 
160, 161. 0 

6. Sequeſtrators on a meſne Proceſs are accountable for all the 
Profits, and can retain only ſo far as to ſatisfy for the Contempt. 
1 Fern. 248. | 
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Purchaſe and q Aura: „ 


| QA of Dr 
(A) Who is deemed a Purchafee int Eqtitty, | Crap 
(B) Purchaters, in what Caſes favottred in Sanity, 
(c) Where a Purchaſer, who purchates from one who 


has only a Power to fell, mul — that the * — 
ney is rightly applied. woven 0 10 8 


Of Purchaſers without Not ice, ; nd of eum Notice „ e 
Title Notice. : 


(4) Who ts deemed a Purchaſer in Equity. - 


Je at a Rack Rent, tho he paid no \ Fine, i is a (a) purcha : ( Tho' the 


ſer, and ſhall avoid a voluntary he 2 Vern. 327. Word Pur- 

"+ \chaſe,in Law, 

i bf a very extenſive Sighibeation? and  comptehehds every Species of Achuiftion in ContradiQtion 
to hereditary Deſcent and Eſeheat. Lit. Se#. 18, Yet in Kade « Purchaſer is conſidered as a Per- 
ſon, who innocently, without Fraud of Surprize, for valuable Conſideration, acquires a Right or In- 
tereſt and is therefore ſo far favoured and — that his Title ſhall not be impeached. In E- 
ity no Planks that he can lay hold on, and by. which he-can ſecure-himſelf at Law, ſhall be taken 

rom him, neither ſhall he be compelled to diſcover any Thing that will weaken his Title, c. vid. 


Title Notice and Bills of Diſcovery, Title Rwy and r Cban. Ca. 36. 2 Chan. C4. ” 161, * 1 Vern. 27. 
2 Vent. 339. 2 Vern. 158, 159. 


2. 4. entred into RET: in. . Fifths with three others; for 
twenty-one Years, in digging for Mines in 4.s Lands, A. to have 
two Fifths, and in Conſideration. of-his-Ownerſhip of the Land, to 

have a Tenth out of the Share of the other Partners, and — — co- 
venanted to bear Profits and Loſs in Proportion; provided, 
one of the Partners ſhould be minded to deſiſt, and 1 gnify ſuch 1 
Intention, and pay his Share of the Charges and Expences to that 
Time, the Agreement as to him, on his; Releaſing his Intereſt to the 
Reſt, to be void; purſuant to the Artieſes the — for Mines, 
and after t two Vears Time, and the Expence of about 1204 they diſ- 
covered a valuable =_ and 'worked;.for, about the Space of three 
W and then 4. died, and his Widow ſet up a voluntary Settle 
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Purcha ſe and Purchaſer. 


— — 
ment made after Marriage; and the Court inclined, that the Pare. 
ners were as Purchaſers, and that the voluntary Settlement ſhould 
not —_ againſt them. Mich. 1695. between Shaz and Lady Kan- 
diſh, 2 Vern. 326. DT By 

. If a Mah, i.C8nſideration jon of a Marfia ge- Portion, ſettles a Join. 
a on his Wife, and makes a Proviſion for the. Iſſue of that = 
riage, the Wife and Children are to be conſidered as Purchaſers for 
valuable Conſideration; and though the Settlement was made after 
Marriage, yet if it was made purſuant to Articles entred into for 
that. Purppſe, Previous tg the age, it a5 the ſame» Thing; and 
the Jeintreſs, int ch Cale avoid a prior voluntary Conveyance, 
and ſhall not be obliged to diſcover Writings, nor any Thing elſe 
that may prejudice her, unleſs ſhe has her Jointure confirmed to her. 
1 Chan. Ca. 99. 1 Vern. 440, 479. 2 Vern. 701. 

4. But if the Settlement was made after Marriage, and not pur. 
ſuant to Martiage- Articles, it will be fraudulent againſt Creditors, 
but it wilt be good againſt a ſubſequent Purchaſer, with Notice, tho 
not againſt dne without; Tor the Wife and Children are to be conſi- 
deted more'thati mere Voluntiers; but if the Matter reſts barely in 
Covenant or Agreement, it will never be carried into Execution a- 
gainſt a ſubſequent Purchaſer, without Notice, who has got a legal 
File, nor againſt a ſecond Jointrefs, without Notice, who brought 
in a Marriage-Portion. Vid. Title Dower and Jointure, Letter (C). 
i Fern. 17, 217, 286. | 

5. If a Wife joins with her Husband in letting in an Incumbrance 
on her Jointure, and barring an Eſtate in Tail Male, and they limit 
the Uſes to the Husband for Life, Remainder to the Wife for Life, 
Remainder to their two Daughters, this does not make the Daugh- 
ters Purchaſers, ſo as to ſhut out a Judgment-Creditor of the Huſ- 
band's, antecedent to the Barring the Eſtate-tail, for it is a voluntary 
Gift from the Wife to the Husband. Trin. 1700. between Ball and 
Purnford. | 


3) Purchaſers, in what Caſes favoured in 


I. A Purchaſer came into a Man's Study, and there laid Hands on 
NO a Statute that would have fallen on his Eſtate, and put it up 


in his Pocket, and he having thereby obtained an Advantage in Law, 
tho ſo unfairly, and by ſo ill a Practice, yet the Court would not 
take that Advantage from him. Sir John Fagg's Caſe, cited 1 Yern. 52, 
53. 2 Vern. 159. S. C. cited. 

2. If a Releaſe be obtained from a Grantee of a Rent-Charge, 
without any Confideration, and by Fraud, yet a Purchaſer will be 
admitted to take Advantage of it. Between Harcourt and Knowe!, 
2 Fern. 159. cited to be adjuged by Rawlinſon Lord Commiſſioner. 
3. The Plaintiff and Defendant had each of them purchaſed a Re- 
verſion expectant on the Death of Tenant for Life; the Plaintiff 
brought his Bill, that he might preſerve their Teſtimony, and be ad- 
mitted to try his Title in the Life-time of Tenant for Life; but for 
as much as the Purchaſer was a Defendant, the Court would do no- 
thing in it, and he loſt the Land for Want of examining his _— 
— 2 25 & 4 tween 
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g Purchaſe and Pardhafſes. 1 | | 35 5 
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Between Syloter ne and Clifton, 2 Fern. 1 59. cited by Lord Cmmiſ- 
4. If a Purchaſer buys in an old Statute or Mortgage, tho nothing 
be due upon it, yet he ſhall be admitted to defend himſelf by it ar 
Law; but for this id. how far a ſubſequent. Mortgagee ſhall defend 
himſelf by buying in a precedent Incumbrance, Title Mortgage, and 
i Fern. Jo, 187. 2 Vern, 29, 30, 81, 271. 0 5 
5. A. purchaſed the Manor of D. in which were certain Lands 
called B. and P. the Manor, at the Time of the Purchaſe, was in 
Mortgage for a Term of ,Years, and the Mortgage was paid off, and 
the Term aſſigned in Truſt to attend the Inheritance; afterwards A. 
upon the Marriage of his Son, ſettles Part of theſe. Lands, and as 
mongſt them the Lands called B. and P. but no Care was taken of 
the Mortgage-Term, that ſtood. out; afterwards 4. being in Poſſeſ- 
on, contracts witli the Defendant to ſell him all the fai Manor, 
except the Lands called B. and P. but ſhews Part of the Lands of B. 
and P. as Part that he would ſell, but the Defendant did not know 
that any Part of the Lands were called by that Name; and in the 
| Conveyance to the Defendant there is an Exception of Lands called 
. and P. After the Purchaſe- money paid, the Defendant was evict- 
ed of Part of the Lands called B. and P. (which he did not know by 
that Name, for they had been ſhewn to him as Part of his Purchaſe; 
and he had paid for them) by the Plaintiff, who claimed under 4.'s 
Son; upon Which the Defendant having found the old Term that 
was on Foot at the Time of 4.s Purchaſe; and got an Aſſigument of 
it, upon which the Plaintiff brought his Bill to be relieved, and to 
have an Aſſignment of the Term; and that as to the Lands called N. 
and P. he was no Purchaſer of them, for they were expreſly except- 
ed in his Conveyance; but my Lord Chancellor was of Opinion, that 
theſe Lands being ſhewri to the Defendant as Part of his Purchaſe, 
and he not knowing them to be excepted by the Name of B. and P. 
was in Equity a Purchaſer of them; and the Court ought not to 
aſſiſt in defeating of him, and therefore diſmiſſed the Bill as to all 
1 bi purchaſed by him. Mich. 1698. between Oxwick and 
rockett. | 
6. 4. on his Marriage ſettled Lands, which were intailed on his 
Wife for a Jointure ; his Brother was privy to the Marriage, and in- 
groſſed the -Jointure-Deed, and concealed the Intail; 4. died without 
Iſſue, having deviſed the Lands to J. S. the Brother recovered in E- 
jectment; on a Bill brought by the Jointreſs and J. S. for Relief, 
the Brother confeſſed that he was privy to the Marriage- Treaty, and 
ingroſſed the Jointure-Deed, and that he had then the Deed of In- 
tail in his Hands, but did not mention his Title, nor diſcover the an- 
tient Deed of Intail, becauſe he apprehended his Brother would dock 
the Intail; and the Court decreed the Jointreſs to hold and enjoy her 
Jointure againſt the Brother, and all claiming under him, and a per- 
petual Injunction againſt the Judgment in Ejectment; but as to J. S. 
who claimed the Reverſion and Inheritance by a voluntary Deviſe, 
the Bill was diſmiſſed; and this Decree was affirmed in the Houſe of 
Lords. Mich. 1691. between Razy and Pole, 2 Fern. 239. <4 
7. So where a Mother, who was abſolute Owner of a Term, 
was preſent at a Treaty for her Son's Marriage, and heard her Son 
declare, that the Term was to come to him at his Mother's Death, 


and was a Witneſs to the Deed, by which the Reverſion of the Term 
| Was 
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was ſettled on the Iſſue of that Marriage; and on a Bill brought by 
the Iſſue of that Marriage, ſhe was compelled to make good the Set. 
tlement, and to ſettle the Reverſion of the Term accordingly. 7;;, 
1690. between Hunſden and CBeyney, 2 Vern. 150. | 
8. So where a younger Brother, having an Annuity of 100 J ter 
Ann. charged on Lands by his Father's Will, contracted with 4, to 
ſell him this Annuity ; 4. goes to B. the elder Brother, and tells him 
he was about to buy this Antiuity of his younger Brother, and deſire 
to know it his younger Brother had a good Title to it, and whether 
his Father was ſeiſed in Fee at the Time of Making the Will, and 
and whether the Will was ever revoked; B. told him he believed his 
Brother had a good Title to it, and that he had paid him this An- 
nuity theſe twenty Years ; but withal, told him, that he heard there 
was a Settlement made of his Father's Lands before the Will, and 
that the ſaid Settlement was in the Hands of J. S. and that he had 
never ſeen it, and therefore could not tell him what the Contents of 
it were, but incouraged him to proceed in his Purchaſe, telling him, 
he had not only paid his Brother his Annuity to that Time, but had 
paid his Siſters 3000 J under the ſame Will; afterwards B. gets a 
Settlement in his Hands, by which the Lands out of which the An- 
nuity iſſued was intailed, and would thereby avoid this Annuity ; but 
on a Bill by 4. to have the Annuity paid, or the Purchaſe-money 
back again; the Court decreed Payment of the Annuity, purely on 
the Incouragement given by the elder Brother. Hill. 1682. between 
Hebbs and Norton, 1 Vern. _=_ 

9. A. poſſeſſed of a Term for 100 Years in 1638, made his Will, 
and B. who married his Daughter, Executor, and deviſed the Term 
to his own Wife; the Executor aſſented, ſhe entred, and after three 
Years died; after her Death the Executor entred and enjoyed the 
Term till 1650, and then ſold it to one, who ſurrendred, and then 
took a new Leaſe for 200 Years, and laid out 250/. in Building on 
the Premiſſes; B. died, and his Wife ſurvived him till the Year 
1669. J. S. who married the Daughter of B. being beyond Seas 
twenty Years, and not knowing of his Title, came into England in 
1670, and being informed of this whole Matter, and of his Title in 
Right of his Wife, took Adminiſtration to the Wife of A. and reco- 
vered by Virtue of the Term for 100 Years in an Ejectment; the 
Purchaſer and Builder exhibited a Bill to be relieved againſt this 
dormant Title; and Grimflon, Maſter of the Rolle, the Polel- 
ſion going ſo long, and divers Purchaſers, and the laſt Purchaſer un- 
der the new Term, having no Notice of the old, or of the dormant 
Title to the Reſidue of the Term of 100 Years, adjudged the Pur- 
chaſer ſhould be relieved, and hold the Land till he was repaid his 
Charges in Building, diſcounting the Profits received after the Pur- 
chaſe, which J. &. perceiving, and that the Value would not ex- 
ceed 22 , per Aun. and that the Reſidue of the old Term was only 
for thirty-two Years; he agreed, (by Advice of the Maſter of the 
Rolls) to take $0/. of the Purchaſer, and to releaſe his Title to the 
old Term. Mich. 27 Car. 2. between Edlin and Battaly, 2 Le. 
152. in Cant. - DO | 979d nor 
10. The Plaintiff having a Leaſe of certain Mills for twelve Years, 
which were near expired; the Leſſor, on his Marriage, makes a Set. 
tlement of theſe Mills to the Uſe of himſelf for Life, then to the firſt 


and other Sons of that Marriage in Tall Male, Remainder to bis 
2 own 
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own right Heirs; afterwards the Plaintiff takes a new Leaſe of theſe 
Mills from the Father for thirty Vears, and lays out 2800 & in new 
Building. and Improving them; the Defendant was the eldeſt Iflue 
Male of the Leſſor, and during the Time the Plaintiff was making 
theſe Improvements, -. went to his Father, and told him; he had no 
Power to make any ſuch Leaſe; that after his Death the Eſtate 
would be his, but never acquainted the Plaintiff with this, or of the 
Settlement made on his Father's Marriage; but on the contrary, 
writ to the Plaintiff to take Care to keep one of the Mills in parti- 
cular in Repair; then the Fathet dies, and the Son recovers in an E- 
joctment againſt the Leſſee, who thereupon brought his. Bill to be 
quieted in the Poſſeſſion of the Mills during the Reſidue of his Leaſe, 
for that the Defendant was fully acquainted with the Cireutnſtances 
of this Leaſe, knew his Father had no Power to make it, and yet 
never forbid or cautioned the Plaintiff from going on with his Re- 
pairs, but on the contrary, ſtood by and ſaw them; and encouraged 
him in the Proceeding therein, and therefore the Plaintiff had a De- 
ctee to hold during the Reſidue of his Term; for though the Defen- 
dant was not privy to the making of this Leaſe, but that was only 
the Fraud of the Father; yet he being to have the Eſtate after his 
Father's Death, and taking Notice thereof to his Father; and that 
he had no Power to make any ſuch Leaſe, and yet ſuffering the 
Plaintiff to go on in his Repairs. thereof; with a Deſign to reap the 
whole Benefit thereof when his Father was dead, was ſuch a Fraud 
and Practice in him as ought to be diſcountenanced in this Court; 


the Plaintiff ſhould enjoy for the Reſidue of his Leaſe. Paſcb. 1712. 
between Hanning and Ferrers. 5 

11. The Plaintiff's Wife, before her Intermarriage with the Plain- 
tif, being poſſeſſed of a Term for Years, as Executrix to her firſt 
Husband, and which was liable as Aſſets to the Payment of his 
Debts, in order thereto, and to raiſe Money for that Purpoſe, the 
Plaintiffs, after their Marriage, entred into an Agreement with the 
Defendant, for Sale of the Houſe in Queſtion for the Reſidue of the 
Term, for 450/. whereof 210 l. was to be applied in Diſcharge of a 
Mortgage thereon, to one J. S. and the remaining 240 J was to be 
paid to the Plaintiffs; accordingly the Plaintiffs executed an Affign- 
ment of the Houſe to the Defendant, with a Receipt indorſed there= 
on for the whole Purchaſe- money; but the Defendant did not then 
pay the Purchaſe-money, but gave a Note for the Payment of 210 /. 
Part thereof to J. S. the Mortgagee and of the remaining 240/. to 
the Plaintiffs; and for the Non-Payment thereof the Plaintiffs brought 
their Bill to have a ſpecifick Perfomance, and Payment of the Mo- 
ney accordingly ; the Defendant, by his Anſwer, admitted the whole 
; Caſe to be as above ſet forth, but inſiſted, that he ought not to be 
— thereby, for that the 42 could not make wy" a $ 

tle, they havin Articles before Marriage, agreed to ſettle thi 
Houſe for the — themſelves and their Fe, of which he wy 
no Notice at the Time of his Purchaſe; and for a Diſcovery of theſe 
Articles, and to have up his Note on a Re- aſſignment of the Houſe, 
the Defendant brought his Croſs-Bill; the Plaintiffs, by their An- 
ſwer, admitted there were ſuch Articles, but inſiſted, that the Houſe 
lying in Middleſex, thoſe Articles were never regiſtered in the Middle- 
{ex Office, and therefore void, as againſt the Plaintiff; but on- a Hear, 


for 7 tacet aſſentire videtur; and therefore it was decreed that 
P 
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ing at the Rolle; the Maſter of the Rolle deorecd the original Bill to 
ſtand diſtniſſed. with Coſts; and on the Crofs-Bill decrerd the Note 
given for the Purehaſe- Money, to be delivered up on a Re. aſſign- 
ment of the Holiſe; and the Plaintiff in that Cauſe likewiſe, to have 
his Coſts, by Reaſen of the Plaintiff's Fraud in concealing the Arti. 
cles; and this Decree was affirmed by my Lord Chancellor. Mich. 
1727. between Bear; and Smith. 57 

12. So in a Caſe between two Purchaſers of Lands in 2orþ/hire 
where the ſecond Purchaſer having Notice of the firſt Purchaſe, bu 
that it was not regiſtered, went on and Purchaſed the fame Eſtate and 
got his Purchaſe regiſtered; yet it was decreed, that having Notice of 
the firſt Purchaſe, h it was not regiſtered, bound him, and that 
his getting his own Purchaſe firſt regiſtered was a Fraud, the Deſign 
of thoſe Acts being only to give Parties Notice, who might otherwiſe, 
without ſuch Regiſtry, be in Danger of being impoſed on by a prior 
Purchaſe or Mortgage, which they are in no Danger of when they 
have Notice thereof in any Manner, tho' not by the Regiſtry. Be- 
tween Blades and Blades, by my Lord Chancellor King decreed. 


(C) Where a Purchaſer who purchaſes from a 
Perſon who has only a Power to ſell, muſt 
= that the Purchaſe-money is rightly ap⸗ 

ed. ib 0 : 


1. IF Lands are appointed for Payment of Debts, the Purchaſer, 
though there reſults a Truſt to the Heir, is not concerned 
whether the Perſonal Eſtate was ſufficient to pay the ſame, or whe- 
ther too much was fold, or the Creditors paid; for he having paid 
the Purchaſe-Money, ſhall hold againtt the Heir and Creditors, and 
their Remedy muſt be againſt the Truſtee or Perſon impowered to 
fell. 2 Chan. Cu. 115. | 
2. But if Lands are deviſed to be fold for Payment of Debts in a 
Schedule, in that Cafe the Purchaſer is bound to ſee the Purchaſe- 
money applied to the Payment of thoſe Debts; but if the Truſt be 
veneral, .to pay Debts, tho' he has Notice of them, yet the Purchaſer 
is not obliged to ſee the Money applied. Mich. 1692. between A- 
bot and Gibbs, 1 Vern. 301. & 7. 
3. If Lands are veſted in Truſtees by Act of Parliament, to be 
d for a particular Purpoſe, it is incumbent on the Mortga- 
gee to ſee the Money applied accordingly. Trin. 1686. between C- 
terel and Hampſon, 2 Vern. 5. | | 
4 4. had an Intereft for a Term for Years in a Printing - Office, 
and made his Will, and deviſed his Term in the Printing- Office to his 
Executors, in Truſt, by Profits, Oc. to raiſe 2000 J. for the Portion 
of his Daughter, and then for other Truſts, and died; the Exccutors 
mortgage this Term for 1000/. to J. & on Pretence of Want of Af- 
ſets to pay the Teſtators Debts; and the Plaintiff, the Aſfignee of the 
Mortgagee, brings his Bill to forecloſe the Equity of Redemption; 
the Daughter oppoſed it, and inliſted this Mortgage ought not to take 
Place till her Portion was raiſes, for that the ſaid Term was deviſed 


to the Exccutors in Truſt for that Purpoſe in the firſt place; and the 
Mortgagee could not but have Notice of it ; and that t _ ” 
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of the Teſlator; or if any, the Mortgagee at his Peril ought 
— me Money applied to diſcharge them, and to be allowed no 
more than be could make out to be ſo applied, Lord Kreer Where 
2 Truſt is to fel} for Payment of Debts in a Schedule, the Purthlafer, 
't his Peril is to ſee the Money applied to the Payment of the 
Debts; but here the Queſtiom is, how far an Exectitor's Ptwet does 
extend over a Chattel which has a Truſt annexed to it; the Law hass 
intruſted the Executor with the Perſonal Eftate to pay Debtsy and un- 
jeſs he has a general Power, he has none at all; for if he cannot 
ſell, none can buy, and the general Truſt muſt take Place; and a 
Purchaſer is not bound to prove the Debts, or the Number of them, 
or the Application of the Purehaſe-· money, therefore the Sale is good; 
dut after, — Appeal to the —— Lords, — altered this Decree; 
and preferred the Portion. Quere Canſum inur. Mich: 1703. * be- * x Ver. 
wecn Humble and Bill, | 5% H 1 1 ' Bag. 8. C. 
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(4) Of what Things a Remainder may be 
nabe. nf 00 66719 
I, I one hath the Office of Park- keeper, Foreſter, Gaoler, She- 


riff, c. to him and his Heirs, he may grant theſe Offices 
to one for Life, Remainder to another for Life, (56. for 
 Onne majns continet in ſe minus; and as they are 
able over in Fee, fo may they be granted in Suceeſſiom to one for 
Life, with Remainders over, Oc. So if Lands, Houfes, Retits, 
Commons, Eftovers, or any other Intereſt of Profit in eſſe, wherein 
the Grantor hath the abſolute Property to him and his Heirs for ever; 
Pliw. 379. b. 381. a. 9 C 48, . 2962000710 b =>, wa 
2. But where a Man ſeiſed of Lands in Pee; granted thereon à 
Rent-charge to one for Life, or Tears, Remainder over to another, 
m Fee, or in Tail, Sc. and it was doubted if this Remainder were 
good, becaufe this Rent had no Exiſtence at all before the Grant, 
and the Grantor cannot be faid to have any Part of the Rent left id 
him, as he would have of Land, becauſe he firſt gave Being to the 
| Rent, 
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* 2Salk. 577. 
zLutw. 1223. 


Rent, and bounded the Time of its Exiſtence; which being run ou, 
nothing thereof remains to grant over 'to another, and a Remainder 
is to be granted out of that which would otherwiſe be a Reverſion in 
the Grantor; which here this Rent cannot be, being newly created: 
but yet in this Caſe, by the better Opinion of the Books, and 3 
Judgment directly in Point, ſuch Remainders of a Rent newly 
created have been held good; for as the Grantor might at firſt have 
granted it in Fee, or for ever, having ſuch perpetual and durable In- 
tereſt in the Fund, out of which it was to ariſe; ſo he may Share 
and divide his Grant, and give Part thereof to one, and Part to an- 
other, in. Succeſſion; and the rather, becauſe the particular Eſtate 
and Remainders are but one Eſtate as to the Grantor, divided in Li- 
mitation only, being limited to out of him all at the ſame 


Time; and as to him make no Difference, whether one or more take 
Benefit jointly, or in Succeſſion one after another; but if he grant 


ſuch Rent for Life, or Years, to one, without going farther; he can- 
not after grant the Reverſion thereof to another, becauſe he has no 
Reverſion in him, for the Reaſon before given; and the Reaſons of 
this Caſe will go likewiſe to Commons, Eſtovers, &©c. newly created. 
2 Rol. Ar. 415. 2 CG. 70, 76, 78. 1 Let. 144. 1 Sid. 285. 2 Keb. 29. 

3. If one be created Baron, Viſcount, &c. by Patent, and after, 
in the ſame Patent, the ſame Honour is granted to another in Re- 
mainder ; yet this operates as a new Grant, and not as a Remainder, 
for the King had no Reverſion of that Honour in him, though he 
had ſtill the fame Power of appointing one in Succeſſion to take it, 
as he had of Granting it to the firſt. SH. P. C: 5, 11. 

4. But what ſeems moſt proper to be inquired into under this Head, 
is the Reaſon and Practice of limiting Remainders in Perſonal Goods, 
or Chattels, for they in their own Nature ſeem incapable of ſuch a 
Limitation, becauſe bang Things tranſitory, and by many Accidents 
ſubje& to be loſt, deſtroyed, or otherwiſe impaired; and alſo the 
Exigences of Trade and Commerce requiring a frequent Circula- 


tion thereof, it would put a Stop to all Trading, and occaſion perpe- 


tual Suits and Quarrels, if ſuch Limitations were generally tolerated 
and allowed; but yet in Laſt Wills and Teſtaments ſuch Limitations 
over of Perſonal Goods or Chattels have ſometimes prevailed, eſpe- 
cially where the firſt Deviſee had only the Uſe or Occupation thereof 
deviſed to him, for then they held the Property to continue in the 
Executors of the Teſtator, that the firſt Deviſee had no Power to 
alter or take it from them; yet in either Caſe, if the firſt Deviſee 
did actually give, grant or ſell ſuch Perſonal Goods or Chattels, the 
Judges would very rarely allow of Actions to be brought by thoſe in 

inder, for Recovery thereof; hence it came to paſs, that it was 
a long While ere the Judges of the Common Law could be pre- 
vailed on to have any Regard for a Deviſe over, even of a Chattel 
Real, or a Term for Years after an Eſtate for Life limited thereon; 


becauſe the Eſtate for Life being in the Eye of the Law of greater 


Regard and Conſideration than an Eſtate for Years, they thought he 
who had it deviſed to him for Life, had therein included all that 
the Deviſor had a Power to diſpoſe of; and though they have now 
ined that Point upon the Ancient Common Law, by eſtabliſhing 
Remainders, and have thereby brought that Branch out of the 
Chancery (where they frequently helped the Remainder-man, by al 
lowing of Bills to compel the firſt Deviſce to give Security); NE - 
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was at firſt introduced into the Common Law, under the new Name 
of Executory Deviſe, and took all the Sanction it has ſince received 
from thence, and not as a Remainder, (for which ov. Title Deviſe); 
but as to Perſonal Goods and Chattels, the Common Law has pro- 
vided no ſufficient Remedy for the Deviſee in Remainder of them; 
either during the Life of the firſt Deviſee, or after his Death; there 
fore the Chancery ſeems to have taken that Branch to themſelves in 
Lieu of the other which they loſt, and to allow of the fame Re- 
medy for ſuch Deviſee in Remainder of Perſonal Goods and Chats 
tels, as they before did to the Deviſee in Remainder of Chattels 
Real, or Terms for Years. Dyer 7. Ov. Car. 347. Plord. 51. 1 
Godolp. 356. Swinb. 137. ; | 

5. Therefore where a Man deviſed 600/. a-piece to two Daughs 


ters, and the Reſidue of his Perſonal Eſtate to his Son, and if 


either of his Children died during their Minority, the Survivors to 
be Heirs to the Deceaſed by equal Portions; the Son died; and ont 
Siſter brought a Bill againſt the Executors, and the other Siſter, to 
have her own 600 J. and the Half of the Brothers Perſonal Eſtate; 
and had a Decree accordingly, but was forced to give Security to pay 
back her own 600 /. in Caſe ſhe died during her Minority; though it 
was ſaid, if ſhe died during Minority, leaving Iſſue, it would be 
a hard Caſe. 1 Chan. Cu. 1999. 1 

6. A Deviſe was made of the Uſe of Goods, Plate and Houſhold-= 
ſtuff, to one for eleven Years, and after to another, and held a good 
Deviſe; and a Decree tv deliver them accordingly after the eleven 
Years. Between Jolly and Mills, 2 Chan. Rep: 137. | 

7. So upon a Deviſe of certain Books, Jewels and Rarities to one 
for Life, and after of the 'Things themſelves to another; he in the 
Remainder brought a Bill in the Life-time of the firſt Deviſee to 
have Security for their forth-coming after the Death of the firſt De- 
viſe; and the Court being aſſiſted by two Judges, held the Remain- 
der good, but ordered them to move for the Security another Tinies 
Between Yachell and Leman, 2 Chan. Rep. 15 1. . 


8. A Farmer deviſed his Stock (which conſiſted of Corn, Hay, 


Cattle, Oc.) to his Wife for Life, and after her Death to the Plain- 
tif; it was objected, that no Remainder can be limited over of ſuch 
Chattels as theſe, becauſe the Uſe of them is to ſpend and conſume 
them; but the Maſter of the Rolls ſaid, the Deviſe over was good; 
but ſaid, if any of the Cattle were worn out in uſing, the Deferidarit 
was not to be anſwerable for them; and if any were fold as uſeleſs, 


the Defendant was only to anſwer the Value of them at the Time of 


the Sale; and an Account was decreed to be taken accordingly. 
Mich. 1702. between Hayle and Burrodale. TOES * 
9. The Diſtinction which has been taken between the Deviſe of a 


Perſonal Thing to one for Life, Remainder to another; and the Uſe 
| thereof to one for Life, with a Remainder over, ſeems now ex> 


ploded in Conformity to the Civil Law; and likewiſe as the Teſta- 
tors Intention appears the ſame in both Caſes. 37 H. 6. 1 Prob. 154. 
(57) Title Deviſe, 13 Ch. 5, 16. Owen 33. 2 Fern. 145: 7-3 
10, Therefore if a Man deviſes Houſhold-Goods to his Wife for 
Life, and afterwards to his Son, this is a good Deviſe over, and the 


lame as if the Deviſe had been only of the Uſe of the Goods to the 
Wit for Life. Mich. 1596. between Hide and Parrot, 1 Fern. 331. 
decreed. Between Gibbs and Barnardiſton, S. P. Hill: 1711. decreed, 

2222 11. But 


362 


Remainder. 


11. But if Money, Goods, or other Perſonal Chattels are deviſed 
to one and the Heirs of his Body, or to one, and if he dies Without 
Heirs of his Body, the Remainder, this Remainder is totally void 
and the Courts of Equity will not allow of a Bill by the Remainder. 
man to compel Security, Oc. or to have the Money, Gc. after the 
Death of the firſt Deviſee; but it ſhall go to his Executors or Admi- 
niſtrators; for the firſt Deviſe gives the abſolute Property of a perſo- 
nal Eſtate, as a like Deviſe of a Real Eſtate before the Statute 4: 
donis gave a Fee, upon which no Limitation could be made further: 
and as the Heirs are the Repreſentatives to take a Real Eſtate, fo 
are the Executors to a Perſonal Eſtate; and this is not within the 
Statute de donis, but remains as at Common Law, 2 Yenz. 349. 2 
Chan. Ca. 94. 2 Chan.-Rep. 66, 153. 1 Chan. Rep. 122, 260. 1 Very, 
329. 1 Salk. 156. 2 Vern. 600. | 

12. And yet where a Deviſe was of Money and Goods to one for 
Life, and if the Deviſee died without Iſſue, then to go over to an- 


other, this was held a good Deviſe over; for the firſt Limitation be- 


ing expreſly for Life, the Words after could not inlarge it by Impli- 
cation, as they could a Real Eſtate, and then it falls within the com- 
mon Rule of other Caſes, where the Limitation is held good, the 
Contingency being to happen within the Compaſs of a Life or Lives 
in eſſe. 1 Chan. Rep. 411. but for this vid. of executory Deviſes of 
Terms for Years, Title Deviſes. 

13. So where 4. deviſed in the Words following, eg. And the Reſt 
and Reſidue of my Eſtate unbequeathed, ſhall be put forth to Intereſt 
by my Executors, and one Hal of rhe Intereft ſhall be paid to my 
Sifter A. C. during ber Life, and the other Half of the Intereſt unto 
Ber Daughter A. S. and ſbe to hace one Half of my Houſhold Guods, 
and after her Mother's Deceaſe to have all the Intereſt during her 
Life; and my Will is, that if the ſaid J. S. die without Iſſue of her 
Bedy, the Principal of the Reſidue ſhall be divided equally between 
M. and F. and ſuch Children as are or ſhall be born of their Bodies 
then living; and it was held, that the Remainder to M. and F. was 
good. Paſch. 1688. between Smith and Clever, 2 Vern. 38, 59. 

14. A Term for goo Years was aſſigned to Truſtees, in Truſt to 
permit the Husband and Wife, and the Survivor of them, to receive 
the Profits for ſo many Years of the Term, as they or the Survivor 
of them, ſhould happen to live; and after their Deaths to the Uſe of 
the Heirs of the Body of the Wife, by the Husband to be begotten ; 
and it was held, that the Heir of the Body took by Purchaſe, and 
that it did not veſt abſolutely in the Mother, who ſurvived, ſo as to 
go to her Adminiſtrator. Mich. 1690. between Peacock and Spooner, 
2 Vern. 43, 195. decreed, and affirmed in the Houſe of Lords. 

15. But ards a Decree at the Rolls, grounded upon the Caſe 
of Peacock and Spooner, was reverſed, and decreed the Limitation to 
the Heir Male void; and that the Whole veſted in the Father by the 
Limitation to him for Life, Remainder to t Heirs of his Body. Hill. 
1710. between Webb and VMebb, 2 Fern. 668. 


16. A. being polleſſed of an Annuity of 147. per Aun. for ninety- 
nine Years, out of the Exchequer, on his Marriage, covenants with 
B. and C to pay this 14/. per Ann. to his Wife, for her ſeparate Uſe, 
and after the Death of either of them, then to the Survivor for Life; 
and after the Death of both, then to the Child or Children to be be- 
gotten between them; and in Default of ſuch Child or Children, 
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then to his own Executors and Adminiſtrators for the Reſidue of the 
Term; 4. and his Wife had Iſſue only one Son, who lived to the 
Age of five Years, and then died; and after the Death of A. and his 
Wife, the Plaintiff took out Adminiſtration to the Son, and brought 
his Bill againſt the Executors of 4. for this Annuity ; and it was in- 
{ted upon, that the Limitation to the Executors and Adminiſtrators 
of 4. was void, being after a Limitation to the Child and Children; 


which was the ſame as if it had been limited to the Iſſue; and a Set- 


tlement of a Term on Truſtees, in Truſt to permit the Father to re- 
ceive the Profits for ſo many Years of the Term as he ſhould live; 
and after to permit the Mother to receive the Profits for ſo many 
Years of the Term as ſhe ſhould live, and then in Truſt to permit 
their Child or Children, or Iſſue, to receive the Profits for the Re- 
ſdue of the Term, will bear no Limitation over in Default of Iſſue 
or Children, in Caſe there be any one in Being; no more than ſuch a 
Limitation of the Term it ſelf would be good ; for this would be to 
introduce and revive all the Inconveniencies of a Perpetuity, which 
have been ſo long fince exploded, and the Truſt of a Term muſt be 
limited in the ſame Manner, as the Term it ſelf will bear a Limi- 
tation; but my Lord Chancellor faid, this being by Way of Cove- 
nant, no more paſſed out of him than to ſerve the Uſes expreſſed ; 
and it was not a Diſpoſition of the Annuity it ſelf, but only a Cove- 
nant to pay the 14/7. per Ann. in ſuch Manner; and ſince it was ne- 
ver deveſted out of 4. he would not, on this Bill, on any Pretence of 
Equity, tear it out of him, or his Executors, and ſo diſmiſs'd the 
Bill, though he did not at all diſpute the Caſe; if it had been of a 
Term, or the Truſt of a Term, ſettled in ſuch Manner, that the Re- 
mainder would not have been good ; but here there was only a Co- 
venant to pay the 14/. and not the Annuity it ſelf, which was 
thought, at the Bar, to be an over nice Diſtinction. Trin: 1715. be- 
tween Baſſe and Gr ey: | 


CAP. XIIX. 


(A) In what Caſes there map be Remedy foz Rent in 
Equity, when none at Law. | 

(B) Jn what Caſes the Leſſee may be relieved again 
the Payment of Rent in Equity, 


(A) In what Caſes there may be Remedy fo; 
Rent in Equity, when none at Law. 


1. WF a Rent be deviſed by Will in Writing, a Court of Equity 
may compel the Tenant of the Land to give Seiſin, becauſe 
by Intendment the Tenant of the Land was Inops Conſilii at 
the Time of the Deviſe. Moor 805. Lat. 147. 

2. So if a Man grants a Rent-ſeck, Equity will decree Seiſin to be 
given, and the Rent to be paid to the Grantee. 1 Rol. Ar. 378. 
1 Ch an. Ca. 147. 

3. A Bill was exhibited for the Payment of 3 J. for a Rent of 5/. 
per Ann. Arrear, for twelve Years, ſuggeſting that the Deed by which 
it was created was loſt; and there being Proof that it was conſtant- 
ly paid before the twelve laſt Years, the Maſter of the Rollt decreed, 
that the Arrears and growing Rent ſhould be paid, becauſe it did not 
appear what Kind of Rent it was, and ſo no Remedy at Law. Hill. 
20 & 21 Car. 2. between Collet and Jaques, 1 Chan. Ca. 120. 

4. So where a Bill was brought, ſuggeſting, that the Plaintiff did 
not know the Nature of the Rent, nor the Boundaries of the Land, fo 
as to be able to declare with Exactneſs; and the Court ſaid, that it 
ought to be decreed; but at the Importunity of the Defendant direct- 
ed a Trial, whether there was any ſuch Grant, or not. 1 Fern. 3 59. 

5- A Rent of 1/. 14s. was granted by King H. 6. to Eaton Col- 
lege, iſſuing out of certain Lands; the Bill ſuggeſted, that the Col- 
lege did not know where the Lands lay, ſo as to enable them to di- 
ſtrain, and therefore pray that the Executor of the Tertenant may 
be anſwerable for the Arrears; which the Maſter of the Rolli thought 
reaſonable, in Reſpe& that the Perſonal Eſtate was increaſed thereby; 


and decreed it accordingly. 1 Chan. Ca. 121. © 
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6. So where the Plaintiff by his Bill ſuggeſted, that he having the 
Grant of a Rent-charge itſuing out of certain Lands, the Defendant, 
to hinder him from a Diſtreſs, converted the Premiſſes into Tillage ; 
and my Lord Chancellor directed to have it tried, whether there was 
any Fraud uſed to prevent the Plaintiff from diſtraining, and decla- 
red, that if there was, he would grant Relief. 1 Chan. Ca. 144. 

7. A. ſeiſed of an Eſtate, deviſed it to B. and thereout deviſed 
100 J. per Ani. to his Father, payable half-yearly, and in Default 
of Payment, to enter and diſtrain, and the Diſtreſs to detain until 
the Arrears paid; the Father dying; his Widow and Executrix 
brought her Bill for Satisfaction of the Arrears; and the Maſter of 
the Rolls decreed the Arrears with Coſts and Charges, and ſhe to 
enter and enjoy until ſatisfied. Mich. 1700. between Foſter and Foſter, 
2 Vern. 386. but cid. 2 Vern. 382, where on a like Bill my Lord 
Keeper refuſed to relieve the Plaintiff; the Party having provided a 
Remedy by Diſtreſs, muſt be ſatisfied with it, unleſs e particu- 
lar Fraud is proved, as letting the Land lie freſh, or depaſturing it 
in the Night-time, to prevent a Diſtreſs; and 1 Chan. Ca. 185. that 
Equity will not grant a Remedy for Rent, when there is one at 
Law, nor change the Nature of the Rent, ſo as to make the Perſon 
liable, unleſs there was Fraud, Gc. in preventing a Diſtreſs. 


(B) Pn What Caſes the Leſſee may be relieved 
againſt the Payment of Rent in Equity. 


U. E Plaintiff was Tenant to the Lady M. of a Heuſe in 
London, at a certain Rent; he lef the Houſe and went to 
Oxon to King Charles I. and then ſent his Servant with the Key of 
the Houſe to the Lady, and defired her to re-enter and accept the 
Surrender; ſhe ſaid ſhe would adviſe with the Defendant, her Son in 
Law, (who then fat in the Houſe of Commons, and was on the Side 
of the Parliament) afterwards ſhe refuſed to accept of a Surrender, 
the Houſe was made an Hoſpital by the Parliament for maimed Sol- 
diers; the Defendant, as Executor to the Lady, brought Debt at 
Law againſt the Plaintiff, for Rent incurred whilſt the Houſe was fo 
uſed; and on a Bill to be relieved againſt the Action, my Lord 
Chancellor took Time to adviſe; but declared, that if he could, he 
would relieve the Plaintiff. Paſch. 19 Car. 2. between Harriſon and 
Lord North, 1 Chan. Cu. 83. | 
2. A Leſſee for Vears under a certain Rent, and covenants to re- 
pair, makes 100 Under: leaſes; the Premiſſes not being repaired, nor 
the Rent paid, a Re- entry is made, and the original Leaſe avoided, 
Six of the Under-Leſſees having brought a Bill againſt the Head 
Landlord and firſt Leflee & al; the Court held, that there could be 
no Decree to apportion the Head Latidlord's Rents, nor any Relief 
for the Plaintiffs, but on their Payment of the whole Rent in arrear, 
and Repairing all the Premiſſes; but having {v6 done, they might 
compel the Reſt of the Under-tenants to contribute. 2 Fern: 103. 
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CAP L 
Tithes. 


(A) Tithes, of what Things, and by whom to be paid, 
(B) Of a Modus. 
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(A) Tithes, of what Things due, and by whom 
to be paid. 


Is Hough Beaſts of the Plough are exempt from paying 
Tithes, becauſe by the Labour of ſuch Cattle, Tithes 
of another Kind ariſe; yet if Oxen are turned to grafs, 

and fatted for Sale, they ſhall from ſuch Time pay 

Tithe for the Herbage they eat, being no Way beneficial to, the Par- 

_—_ any other Tithes. Between Edmond and Sandys, Shoe. 

C. 192. | 

2. A Bill was exhibited to be relieved for Tithe Oar in B. a 
Townſhip within the ReQory of C. and the Court held, that Tithe 
Oar was not due of common Right, but by particular Cuſtom only, 
and therefore directed a Trial to be had at Law, whether there was 
any, and what Cuſtom within the ſaid Townſhip for the Payment of 
Tithe Oar, with Dire&ion to the Judge to indorſe the Poſtea, how 
the Cuſtom was found upon the Trial. Paſch. 1688. between Nicco 
and Wiſeman, 2 Fern. 46. 

3- It was decreed in the Houſe of Peers, on Appeal from the Court 
of Exchequer, that the Tithes of a Mill are Perſonal Tithes, againſt 
ſeveral ſeeming Authorities or Doubts in the Books; and that in Con- 
ſequence of their being perſonal Tithes, not the tenth Toll or tenth 
Diſh of the Corn ground belongs to the Parſon, but the tenth Part of 
the clear Profits, after the Charges of erecting the Mill, aud the 
other Charges of Servants, Horſes, and other Expences deducted. Be- 
tween Nezwt and Chamberlain, 1706. | 

4. If a Man hath a Nurſery of Trees, and he ſells them, and pulls 
them up himſelf, he ſhall pay the Tithe; but if he ſells them parti- 
cularly to another, the Vendee ſhall pay the Tithes, as in Caſe of 
Tithe of Corn, if fold ſtanding, the Vendee ſhall pay the Tithes; but 
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if {old after Severance, the Vendor muſt. Mich. 16 Car. 2. between 
Grant and Hedding, Hard. 380, 381. 
;, Tithes for the Agiſtment of Cattle are payable by the Owner 
of the Cattle, for the Cattle take the Profits and Herbage of the Soil ; 
{ in Caſe of Commoners. Hard. 184. per Curiam; and the Chief 
Baron ſaid, the Owner of the Soil might pay them; but clearly, the 
Agiſtor is compellable to pay them. 


(B) Of a Modus, 


1. A Bill was exhibited to examine Witneſſes in perpetuam rei 

"A Memoriam, to prove a Modus Decimandi; the Defendant de- 
murred, for that the Bill was to eſtabliſh a Cuſtom againſt the 
Church, and in Prejudice of Tithes that are due Communi Jure; 
and ſeveral Precedents were cited ; where Bills to have a Modus 


Rep. 2). 1 Chan. Ca. 187, 


of Payment of Tithes, which was thus, that every Perſon not inha- 
biting or reſiding within the Pariſb,. having Lands, Meadow or Pa- 
ſure Ground, have uſed to pay for every Acre, Time out of Mind, 
on Good Friday, 4 d. per Acre, and ſo in Proportion for a greater or 
leſſer Quantity than an Acre, to the Parſon, in Lieu of Tithes of 
thoſe Lands; but when the Owner lived or inhabited within the Pa- 
riſh, then to pay Tithes in Kind of thoſe Lands; and the only Que- 
ſtion was, whether this was a good Modus, or not. 

It was inſiſted upon for the Parſon, that it was not a good Modus, 
for the Uncertainty of it; and for that was cited and relied on a 
Caſe in I Lev. 116. and the ſame Caſe 1 Keb. 602. where it is called 
a Leaping or a Dancing Modus, and there held not to be good for 
that Reaſon, for he may live in the Pariſh to Day, and remove out 
of it to morrow; and how can the Rector, in a Caſe of ſuch. Uncer- 
tainty, know how to make his Demands, when it is in the Power of 
the Pariſhioner to defraud him thereof, by going out, or coming in- 
to the Pariſh at his Pleaſure; and it is the Property of a Modus, that 
the Perſon may as well know how to demand it, as the "Tenant to 


either a Modus, or payable in Kind, juſt as he pleaſes; and if Two 
ſhould agree thus, you ſhall live in my Houſe within the Pariſh, and 
I in yours out of the Pariſh, this will alter the Tithes for the Time; 
or if there ſhould be two joint Leſſees, and one ſhould live in the 
88 and the other out of the Pariſh, what is to be done in this 

e. 

That Tithes are of the Revenue of the Church, and any Thing 
done in Derogation thereof is to be taken ſtrictly. ds od 


o 


* > 


2. A Bill was brought to eſtabliſh a Modus, or cuſtomary Manner 


pay it; but here it is wholly in the Power of the Tenant to make it 


That 


(a) decreed, were, upon Demurrer, diſmiſſed; but this Bill being b) Ir was 
ouly to preſerve Teſtimony, the Lord Keeper thought it reaſonable formerly 


the Defendant ſhould Anſwer, and over-ruled the Demurrer. Trin. doubted, 
7 77 8 whether a 
1683. between Somerſet and Fotherby, 1 Fern. 185. Bill in E- 
| P TRE | uity would 
lie to eſtabliſh a Modus, or cuſtomary Manner of paying Tithes, eſpecially if the Cuſtom Nad ok — 
found good at Law; and ſometimes on a Demurrer to ſuch Bills, they have been diſmiſſed; but the 
corſtant Practice now is, to retain ſuch Bills, and to decree on the Pleadings, or to dire& a particu- 
Jar Point to be tried at Law, concerning the Reality of ſuch a Cuſtom, or the Legality of it, 1 Cham 
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That this Modus is to ariſe by the Act of the Party, and no A. 
dus can ariſe by the Act of the Party, but what is for the Benefit of 
the Parſon; but here it is to ariſe by the Act of the Party, and yet 
is to the Prejudice of the Parſon; for the Difference between Tithes 
in Kind and this Modus are 10 d. per Aun. 1 Rol. Abr. 649. 

This Modus tends to depopulate the Pariſh, fo as there may be 
none to preach to; and all Cuſtoms founded in Fraud, are to be dil. 
allowed, as 1 Leon. 99. Cro. Elis. 446. 
But on the other Side it was argued, that this was a good Modus, 


that as on the one Hand the Parſon is nat to be defrauded of þi; 


Dues, ſo on the other Hand a Modus is not to be overturn'd on ſligli 
Grounds; that if they ſhould, Purchaſers might be affected, Who 
come in under a Perſuaſion, that ſuch Modzs's are all they are to 
pay; that it is not neceſſary to ſhew upon what particular Reaſon 
every Modus began, if it may be ſuppoſed to have a reaſonable Be. 
ginning ; that this might begin when there were more Lands in the 
Pariſh than the Inhabitants could manure, and yet the Owners of 
thoſe Lands who lived elſewhere ſhould be obliged to pay 47. an 
Acre for them, though it is not neceſſary to ſhew the Reaſons on 
which they began. | . 

That all Modns's may be ſaid to be an Invention to cheat the Par- 
ſon; and ſo in ſome Books they are called, as they are leſs than 
Tithes in Kind. 

That as to its being a Leaping or Dancing Modus; ſo was that of 
the Ciftertians, and other Religious Orders, who paid Tithes of 


Lands quarndiu in propriis Manibus excoluntur ; ſo Tithes are pay- 


able of Hay whilſt it continues Meadow ; but if broken up, the 
Tithes thereof ceaſe till laid down again; and by Gab. 194. it ap- 
pears there to be in the Power of the Occupier_to chuſe, whether to 


pay his Tithes to the Parſon or Vicar, and yet held good. 


That this is not ſuch a new Caſe as the other Side would have it 
imagined ; for Cro. Eliz. 136. is a Caſe to this Purpoſe, tho' perhaps 
it might not occur at the Time the Caſe in 1 Lec. 1 Keb. came in 
Queſtion ; and that it is not ſo eaſy a Matter to remove out of a Pa- 
riſh at Pleaſure; nor is it to be ſuppoſed any one would do it meerly 
to cheat the Parſon; and it was faid in general, that this Modus was 
as certain and permanent as moſt Mods's, or even as Tithes in Kind, 
which depend on the Choice of the Owner, whether he will plough 
his Land for Corn, or mow it for Hay; and here it is ſo far certain, 
that the Parſon is every Year ſecure of having either Tithes in Kind, 
or 4 d. per Acre; and if there is any Fraud proved, the Parſon will, 
notwithſtanding, recover Tithes in Kind, as 1 Leon. 99. and the 
Caſe afore cited in 1 Lev. and 1 Keb. was exploded, and denied to be 
Law; and the following Caſes in the Exchequer were quoted as Au- 
thorities in Point. Aſoly and Pattiſon, Trin. 12 Car. 1. Aſhford and 
Nerrcomen, Trin. 2 Car. 2. Plaxton and Lang ſton, Mich. 2 V. G 
M. Reynolds and Appland about two Years ago, and alſo Moor gog. 
Hob. Chenper and Andrews, and 2 Brown Ent. 595, 6. 

The Court held it a good Modus, and ſaid, that all Modus were 
at firſt upon an Agreement between the Parſon, Patron and Ordinary, 
by ſome Deed or Inſtrument in Writing, in the Nature of a Contract 


or Agreement; which, tho' now loſt, yet being run out into a Pre- 


ſcription, continues good; that here is no Uncertainty in the Medus, 


for the Parſon is always ſure to have the 4 d. per Acre, or * on 
1 | Tithes 
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Tithes in Kind; nor is there any Burthen on the Reſt of the Pariſhio- 
ners, by one or two going out of the Pariſh; and a Leaping or 
Dancing Modus is where the Modus itſelf varies, and is ſometimes 
more and ſometimes leſs, which is not the preſent Caſe; and decreed 
accordingly by the Lord Chancellor, aſſiſted by Mr. Juſtice Reynolds 
and Juſtice Furteſcue; my Lord Chancellor ſaid, the Caſe in Keble 
might perhaps be the Occaſion of this Suit. Trin. 1730. Chapman 
verſus Biſhop of Lincoln. 5 
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Trade and Merchandize, 


(A) Of Pꝛincipals and Factoꝛs. 

(B) Of Partners in Trade, 

(C) Ok Policies of Inſurance, and Bottomry-Bonds; 
© Ok Part⸗Owners, Maſters, and Freighters of 

hips. | | | 

(E) Of Cuſtoms among Merchants relating to Ac- 
counts, and Notes given by them foz Money, 


( Of Puncipals and Factozs, 


Prince, and ſuch Saving, by the Laws of that Country, is 

Felony in the Factor, and a Forfeiture of all the Freight, 

> the Factor ſhall have the Benefit of the Cuſtoms ſaved, and 

hot the Imployer, for he run the Hazard wholly, and has the Poſ- 

ſeſſion, which is a Right againſt all, except him that hath the very 

Right. Trin. 15 Car. 2. between Smith and Oxenden, 1 Chan. Ca: 

25. Two Merchants having certified, that the Benefit of the Non- 

payment of the Cuſtoms belonged to the Factor; and Two others, 
that it belonged to the Imployer. 1 Chan. Ca. 76. S. P. 

1 | 2. But 


1 a Factor ſaves the Cuſtoms of Goods due to a Foreign 
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2. But if the Duties or Cuſtoms are due to our King, and the 
Factor ſaves them, and a Bill is brought by the Merchant againſt him. 
he ſhall be obliged to diſcover them; for this Cuſtom being founded 
in Fraud, is void. Mich. 15 Car. 2. between Borr and Vandal, 
1 Chan. 30. * 

* 4 imploys B. as his Factor to ſell Cloth, and B. ſells the 
Cloth on Credit, and before the Money is paid, B. dies indebted by 
Specialty more than his Aſſets will pay; this Money ſhall be paid to 
A. and not to the Adminiſtrator of B. as Part of his Aſſets, but there- 
out muſt be deducted what was due to B. for Commiſſion; for a 
Factor is in Nature only of a 'Truſtee for his Principal. Hill. 1708, 
between Burdet and Millet, 2 Vern. 638. 48 

4. The Plaintiff being a Factor in B/ackevel-Hall, advanced Mo- 
ney for his Principal, relying, as was ſurmiſed, on the Credit of 
Cloths reſting in his Hands, to re- imburſe himſelf; the Clothier died, 
his Adminiſtrator ſued at Law for the Cloth; and the Factor prayed, 
that he might be allowed, on Account, the Monies he advanced, but 
was diſmiſſed; for if there are Debts of a higher Nature it would 
be a Devaſtavit in the Adminiſtrator, to pay or diſcount the Plain- 
tiff's Debt. Mich. 1689. between Chapman and Derby, 2 Fern. 117, 


Vid. 1 Vern. 428. 

(B) Of Partners in Trade. 

Ko 1 F two Perſons ingage in a joint Undertaking in the Way of 
Trade, or enter into Copartnerſhip, it is not neceſlary to pro- 


wy 


vide againſt Survivorſhip. 1 Fern. 217. 
2. The Plaintiff's Husband (to whom ſhe is Adminiſtratrix) and 
the Defendant were Co for many Years in the Trade of a 
Druggiſt; the Plaintiff brought her Bill for a Diſcovery of the Eſtate, 
and her Proportion and Dividend thereof, (5c. the Defendant an- 
ſwered; and it appearing that many Debts owing to the joint Trade 
ſtood out, it was moved, on Behalf of the Plaintiff, that an able At- 
torney might be appointed to ſue for and recover thoſe Debts, it be- 
ing alledged in the Bill, that the Defendant carrying on a diſtin& 
Trade for himſelf, with the Perſons that were Debtors to the joint 
Trade, to oblige them, he forbore to call in their Debts; and it was 
ordered accordingly, unleſs the Defendant, within a Week, would 
give Security to the Plaintiff to anſwer her Moiety of the Debts that 
were ſtanding out. Hill. 1682. between Eftwick and Conningshy, 
8 Fern. 118. | 
3. 4. and B. were Partners, as Woollen-Drapers, A. received Mo- 
ney in the Shop of J. S. and gave a Note for it, ſigned by himſelf 
— Partner, 4. and B. being both dead, and 4. not leaving ſuff- 
cient Aſſets, it was held on a Bill brought by J. S. againſt the Exe- 
cutors of both the Partners, that this Note being given by one of the 
Partners it ſhould bind both; and that tho' at Law it binds only the 
Executor of the ſurviving Partner, yet in Equity the Creditor may 
follow the Eſtate of the other, though no Proof was made that this 
Money was brought into the Stock, or uſed in Trade. Trin. 1693. 
between Lane and Williams, 2 Vern. 277, 292. 
4. A. B. and C. were Partners together in the Trade of a Dry 
Salter, C. imbezils and waſtes the Joint-Stock, contracts FT 
I 4 e 
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Debts, and becomes a Bankrupt ; the Commiſſioners aſſign the Goods 
in Partnerſhip ; 4. and B. brought a Bill for an Account, and to have 
the Goods ſold to the beſt Advantage; and inſiſted, that out of the 
Produce of the Goods the Debts owing to the Joint Trade ought to 
be paid in the firſt place, and that out of C.'s Share, Satisfaction 
ought to be made for what C. had waſted or imbeziled, and that the 
Aſſignees could be in no better a Cafe than the Bankrupt himſelf, 
and were intitled only to what his third Part would amount unto 
clear, after Debts paid, and Deductions for his Imbezilments; and 
the Court ſeemed to be of that Opinion, but ſent it to a Maſter to 
take the Account and ſtate the Cale. Trin. 1693. between Richard- 
ſon and Goodwin 293 vid. Title Bankrupt. 


(c) Of Policies of Jnſurance and Bottomry- 


1. Here a Policy of Inſurance is againſt Reſtraint of Princes, 

that extends not where the enſured ſnall navigate againſt 
the Law of Countries, or where there ſhall be a Seiſure for not paying 
Cuſtom or the like. 2 Fern. 176. per Hutchins Lord Commillioner. 
2. The Defendant had lent 300 J. on a Bottomry-Bond, and after- 
wards inſured 450 J. on that Ship with the Plaintiff, for ſix Guineas 
per Cent. Premium, as intereſted for Money lent, (5c. the Ship out- 
lived the Time at which the Money was payable, and afterwards 
was loſt in the Eaſt-Indies; the Defendant recovered the Money on 
the Bottomry-Bond, and afterwards ſued the Inſurers upon their Po- 
licy, who brought their Bill to be relieved, for that the Money in- 
ſured by the Policy, was the Money lent upon the Bottomry, and 
that the Defendant was no otherwiſe intereſted in the Ship; and that 
the Money being paid, no Uſe ought to be made of the Policy; and 

| the Court decreed the Policy to be delivered up. Trin. 1692. be-,,,, 

tween * Goddart and Garrett. | $6 wes 

; , | : _ :; 
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hi 
are for the Benefit of Traders and Merchants only; not that others unconcerned ſhould make un- 
reaſonable Gain. But ©. | | 


z. But where the Defendant lent the Plaintiff 2504, on a Bottoms 
ry-Bond, and afterwards inſured on the ſame Ship; but the Inſurance 
was larger as to the Voyage, there being Liberty to go to other Ports . 
and Places than what were contained in the Condition of the Bot- 
tomry-Bond; the Ship being loſt, the Defendant recovered the Mo- 
ney on the Policy of Inſurance, and alſo put the Bottomry-Bond in 
Suit, the Ship, though loſt, having deviated from the Voyage men- 

| tioned in the Bond; the Plaintiff brought his Bill pretending the De- 
tendant ought not to have a double Satisfaction, to recover both on 
the Inſurance and alſo on the Bond, he having inſured only in Re- 
ſpect of the Money he had lent on the Bottomry, and had no other 
Intereſt in the Ship or Cargo, and therefore the Plaintiff would have 
had the Benefit of the Inſurance, paying the Premium; but the Court 
held, that the Defendant having paid the Premium, was intitled to 
the Benefit of the Policy, and run the Riſque, whether the Ship was 
lot, or not; and the Inſurers might as well pretend to have Aid of 
the Bottomry-Bond, and to diſcount the Money recovered thereon, as 
0 the 
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the Plaintiff to have the Money recovered on the Policy to eaſe the 
Bottomry-Bond. Mich. 1716. between Harman and Yanhatton, 
2 Vern. 717. | | 

4. On a Policy of Inſurance on Goods by Agreement, valued at 
6007. and the Inſured not to be obliged to prove any Intereſt; the 
Lord Chancellor ordered the Defendant to diſcover what Goods he 
put on board; for although the Defendant offered to renounce all In- 
tereſt to the Inſurers, yet he referred it to a Maſter, to examine the 
Value of the Goods ſaved, and to deduct it out of the Value or Sum 
of 600 J. at which the Goods were valued by the Agreement. Mich, 
1716. between Le Pypre and Farr, 2 Vern. 716. | 

5. The Plaintiff entered into a Penal Bond of Bottomry, to pay 
40 J. per Month, for 50%. the Ship was to go from Holland to the 
Spaniſh Iſlands, and ſo to return for England; but if ſhe periſhed the 
Defendant was to loſe his 50 J. ſhe went accordingly to the Spaniſh 
Iſlands, took in Moors at Africk, and upon that Occaſion went to 
Barbadbes, and then periſhed at Sea; the Plaintiff being ſued on the 
Bond and Penalty ſought Relief, pretending that the Deviation was 
on Neceſſity; but his Bill was diſmiſſed, ſaving as to the Penalty, 
2 Chan. Ca. 130. vid. 2 Salk. 444- 

6. But where J. S. entered into a Bottomry-Bond, whereby he 
bound himſelf, in Conſideration of 400 J as well to perform the 
Voyage within ſix Months, as at the fix Months end to pay the 400/, 
and 40 J. Premium, in Caſe the Veſſel arrived ſafe, and was not loſt 
in the Voyage; and it fell out, that J. & never went the Voyage, 
whereby his Bond became forfeited; and he preferred a Bill to be 
relieved ; and in Regard the Ship lay all along in the Port of Lon- 
don, and fo the Defendant run no Hazard of loſing his Principal, the 
Lord Keeper thought fit to decree, that the ant ſhould loſe 
the Premium of 40 l. and be contented with his ordinary Intereſt, 
M ich. 1684. between Deguilder and Depeifter, 1 Vern. 263. 

7. A Part-Owner of a Ship borrowed Money of the Plaintiff upon 
a Bottomry-Bond, payable on the Return of the Ship from the Voyage 
ſhe was then going in the Service of the Eaft-India Company, and 
the Eaſt- India Company broke up the Ship in the Indies; and the 
Owners brought their Action againſt the Company, and recovered 
Damages, but they did not amount to a full Satisfaction; and the 
Obligee brought his Bill to have his proportionable Satisfaction out of 
the Money recovered; but his Bill was diſmiſſed, and he left to re- 
cover as well as he could at Law; for a Court of Equity will never 


. affiſt a Bottomry-Bond which carries an unreaſonable Intereſt. Mich. 
1701. between Dandy and Turner. 


(D) Of Part-owners, Maſters and Freighters 


1. IF there are three Part-owners of a Ship, and one of them refu- 

ſes to fit out the Ship, and the others do it without his Conſent, 
and this Ship is loſt in the Voyage; yet he who refuſed to join ſhall 
bear his Proportion of the Loſs, for he would have been intitled to a 
Share of the Profits, if there had been any; but in Caſe the other 


two Part-owners had applied to the Court of Admiralty (as regularly 
they ought to have done) that Court would have made an —_ 
I | th 
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n one Part- owners Refuſing to navigate the Ship, the other 


that upo 
Two ſhould have Liberty to do it alone, and ſhould not have been 
accountable- to the Part-owner that refuſed to join, for any Part of 


the Profits; and then, in Caſe the Ship had been loſt, the whole Loſs 


muſt have reſted on thoſe Two who ſet out the Ship. Hill. 1684. be- 


tween Strelly and Winſon, 1 Vern. 297. 


2. Where the major Part of the Part-owners of a Ship ſettle and 


agree an Account of the Profits of a Voyage, it ſhall 'conclude the 
Reſt, Trin. 1687. between Robinſon and T/ 
per Curiam: 


Plaintiff, a Merchant, for the Freight of the Ship at eighty Tuns, 


and accordingly entred into a Charter-Party with him, to fail from 


London to F. b, and thence to Barcelona, without altering the 


Voyage, and there to-unlade at a certain Rate per Tun; and for 


Performance the Maſter binds the Ship, Tackle, &c. valued at 300% 
the Maſter deviates and commits Barratry, by which the Merchant, 
in Effect, loſeth his Voyage and Goods; the Merchant had a Sen- 
tence againſt the Maſter and Ship in Barcelona, which was confirm- 
ed in a higher Court in Hain; and the Owner having brought Tro- 
yer for the Ship, the Merchant exhibited his Bill to be relieved a- 
 gainſt this Action, and likewiſe another Action brought for Freight; 

and it was held by my Lord Chancellor, that the Charter-Party ha- 
ving valued the Ship at a certain Rate, the Owner is not liable fur- 
ther; and the Maſter is liable for Deviation and Barratry, for ſhould 
it be otherwiſe, Maſters would be Owners of all Mens Ships and E- 
ſtates. 2 Cham Ca. 2 3 8. . ; | 

4. But where A. a Maſter of a Ship, of which the Defendants were 
Part-owners, bought ſeveral Goods of the Plaintiffs, as Beef, Bisket, 
Sails, Cordage; the Maſter failed, and a Bill was exhibited to com- 
pel the Defendants, the Part- owners, to pay; who inſiſted, that A. 
only was liable; and beſides, that he had Money from the Owners to 
pay the Plaintiff; and the Court held, that 4. was but a Servant to 
the Owners,. and where a Servant buys, the Maſter is liable; and if 
the Owners paid their Servant, yet if he paid not the Creditors, they 
muſt ſtand liable, and therefore decreed the Owners to pay the Plain- 
tis their Debts in Proportion to their reſpective Shares and Inte- 
_ in the Ship. Hi/. og. between Speering and Degrave , 
2 Vern, 643. 

5. The Plaintiff „ a Merchant in London, hired the Defendant's 
Ship to freight for a Voyage to Bourdeaux, at 3 l. 105, per Tun; it 
happened that an Imbargo was laid on all Merchant Ships for fix 
Weeks; the Ship-afterwards proceeds on her Voyage to Bourdeaux, 
and the Defendant not diſcovering what Agreement he had made with 


_ the Plaintiff in Eng/and, the Plaintiffs Factors and Correſpondents 


there agree to allow the Defendant 6/4: 10 f. per Tun, upon which 
latter Agreement the Defendant recovered at Law; a Bill being ex- 
hibited for Relief againſt this ſecond and under-hand Agreement, 
obtained, as wes alledged, by Fraud, was diſmiſſed; for the Defen- 
dant was at Li to make a new Agreement, by Reaſon that the 
Performance of the firſt was obſtructed by the Imbargo after laid on 
all Merchant Ships. Mich. 1691. between Draddy and Deacon, 


2 Vern, 242. . 
32 6. A. 


Bompſon, 1 Vern. 465. 
3. A Maſter of a Ship, without the Owner, treated with the 


* 
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6. 4. and B. Part-owners of the Ship Falcon, and C. the Maſter, 
by Charter-Party agree with the Ha/i-India Company, that the Ship 
ſhould be ready to fail the 1oth of March, 1683. and ſhould go 
from Port to Port, and to any Port or Place within the Limits of 


the Eaſt-India Company's Charter, as they ſhould. direct, but was 


to be diſpatched back for Eng/and, on, or before the 24th of Jan. 
1684. or ſo ſoon. after as to ſave her Moonſon for England that Year, 
or in Default of her being diſpatched within the Time aforeſaid, the 
Owners were to pay four Months Demurrage, at 7/. 105. per Diem 
for her Moonſon ſo loſt, and her Stay in India after the 2oth of 74. 
nuary 1684. with this further Clauſe, that the Company might de- 
tain the Ship in their Imployment in 'Trade or Warfare for any longer 
Time, not exceeding twelve Months, after the 2oth of Jan. 1684. 
after the Rate of 7/7. 10s, and 64. per Diem Demurrage, until the 


Ship be diſpatched from the laſt lading Port, or Expiration of the 


twelve Months, which ſhall firſt ha ; but aſter the twelve Months 
expired, the Ship to return to Eng/and, and the Company not to be 
liable for any further Demurrage, or any Damage that may accrue 
her Detention after that Time; and the Company covenant, on 
the Ship's Arrival in England, to pay Freight for 300 Tun, and De- 
murrage from the 2oth of Jan. 1684. until the Ship ſhould be dif- 
patched, for the Space of twelve Months after the ſaid 2oth of Fay. 
1684. And it was thereby provided, that until fix Days after the 
Ship ſhall have returned to the Port of London, and made a right 
and full Diſcharge of all her L.ading, the Company are not to pay, 
nor to be liable to pay any of the Sums of Money agreed on for 
Freight or Demurrage, or for detaining the Ship in India; it being 
the Intent of the Parties, that if the Ship ſhould be loſt, either in her 
outward or homeward bound Voyage, nothing ſhould be paid by the 
Company for Freight or Demurrage; the Ship ſet Sail according to 
the Charter- Party, arrived in India, and was imployed by the Com- 
pany in Trading from Port to Port for one Year and upward; and ar- 
rived in India, Noc. 23, 1684. and was to enter into Demurrage in 


four Months afterwards, which was the 23d of March, 1684. and 


the twelve Months after (during which Time, the Company by their 
Charter-Party, might detain her,) ended March 23, 1685. but the 
Ship was employed in the Company's Service, ſo that ſhe arrived 
not at Surat until 1686, and from thence was ordered to Bombay, 
where the Ship having been ſo long detained in thoſe Seas, was. ſur- 
veyed, and found not ſufficient for a Voyage to England ; and on 
Septemb. 24, 1686. the Seamen were diſcharged, and the Ship left 
there, the Company refuſing to pay any Thing for Freight or De- 
murrage; becauſe, by the expreſs Proviſion of the Charter- Party, 
they were not to pay until ſix Days after the Ship's Arrival in Enz- 


| land, and diſcharged of her Lading; and if they were to pay any 


Thing, yet they were to be charged with Demurrage until March 23, 
168 5. only, as is provided by the Charter-Party, and refuſed likewile 
to account for the Value of the Ship, or ſhew how that they had dif- 
poſed of her; the Part-owners brought a Bill for Relief; and the 
Court held, that tho' the Charter- Party was ſo penned, that nothing 
could be recovered at Law, yet the Plaintiffs having a juſt Demand, 
ought to be relieved in Equity; and therefore decreed, that the 
Company ſhould account for what they made of the Ship, 1 
2 
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ſhould pay Demyrrage according to the Rate mentioned in the Charters ; 


Party, and that they ſhould. alſo be charged in Reſpect to Freight. 
fill 1690. between Edwin & al, and the Eaſt-India Company, 
2 Fern. . eee 2 0554 toy! \ | 8 N 
7. So in a Caſe, where by the Agreement there was no Freight 
to be paid for the outward- bound Cargo, but only a certain Rate per 
Tun for the homeward- bound Cargo; and when the Ship arrived be- 
ond Sea, the Factor had no Goods at all to load the Ship with ; and 
the Court decreed Payment of the Freight. Between Weſtland and 
Robinſon, 2 Vern. 212. cited. | a If 
8. So Where the Ea/i-Ipdia, Company took Bonds from the Ma- 
riners and Officers of a Ship, not to demand their Wages, - unleſs the 
Ship returned to the Port. of London; and the Ship arrived at a de- 
livering Port, and was afterwards taken by the French; and it was 
held by my Lord Chief Juſt. Holt, in an Action tried by him, and 
Icwile in Chancery, that the Seamen and Officers ſhould have their 
Wages to the Time of the Arrival of the Ship at the delivering Port. 
2 Vern. 727. Ei 1 ane Row a 


) Of Cuſtoms amongſt Merchants relating 
to Accounts, and Notes given by them foz 


1. IF one Merchant ſends another an Account ſtated, and he de- 
1 fires him to write to him ſpeedily, and ſend his Exceptions; 
and the Account is reſted upgy fourteen. Years, it ſhall not afterwards 
be unravelled. 1 Chan. Ga. 127. per Curiam. *' 

2. So where the Plaintiff's late Husband and the Defendant had Deal 
ings together as Merchants, and ſhe exhibited a Bill for an Account; 
although it. was agreed, that the Length of Time was no Bar, yet 
the Plaintiff's Husband living many Years after the Trade and Deal- 
ings between them ceaſed; and after ſome Differences and Diſputes 
had ariſen between them, and acquieſcing to the Time of his Death; 
the Court diſmiſſed the Bill, and left the Plaintiff to recover at Law, 
if ſhe could. Mich. 1692. between Sherman and Sherman, 2'Vern. 
276. and per Hutchins Lord Commiſſioner, amongſt Merchants it is 
looked upon as an Allowange of an Account Current, if the Mer» 
Ves receives it does not object againſt it in a ſecond or third 
Po 1 g 3 — 1 

3. One Aeris, a Goldſmith, having 1504 of Berkley's Money in 
his Hands, gives him a Note, whereby he promiſes to pay to bim, or 
Order, on Demand, the Sum of 150 I. Berkley being indebted in the 


fame Sum to the Plaintiff, delivers over that Note to the Plaintiff, 
preſently carrics this 


but without making any Indorſement; Plaintiff 
Note, and likewiſe another Bill for 80/ which he had upon one 
Fackſon, to Sir Stephen Evans and Hales Goldſmiths in Lombard- 
rect, who were his Bankers or Caſhiers, and they gave him a Note 
to this Effect, -viz. Received of Mr. Trowell (the Plaintiff) 2301. 
upon Account; and in the Margin it was written thus, Berkley 150l. 
Fackſon 86.1. and this Note was ſigned by Sir Stephen and Hales, 
they preſently ſend their Dunner to Aris to demand the Money, but 
he put them off from Time to Time, for about thirteen or 2 — 
ays, 
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Days, though the Dunner had been ſeveral Times with him for the 
Money; and afterwards Aeris fails; it was proved in the Cauſe, that 
Aeris was ſolvent after the Note given by Sir Sephen Evans, and 
had paid above 8004. to ſeveral People; upon Apris's failing, the 
Plaintiff applies to the Defendants, Sir Stephen Evans and Hales, for 
Payment of the 150/. Sir ＋ not thinking himſelf obliged to 
pay it, ſends the Plaintiff to Berkley, to whom the Note was fir 
given, and he likewiſe refuſing Payment, the Plaintiff brought bis 
Bill againſt them for a Satisfaction, and had a Decree at the Rolls, 
to charge Sir Stephen Evans and Hales ; from which Decree they ap- 
pealed to my Lord Keeper; and inſiſted they were not chargeable 
with this Money; that they took A4gris's Note only as Servants to 
the Plaintiff, and had ſeveral Times ſent their Dunner to demand 
the Money; that his promiſing them Payment was the Reaſon they 
did not give Notice, nor return the Note to the Plaintiff; that their 
Manner of giving Notes in Lombard-ſtreet was different from thoſe 


ou by Goldſmiths at Temple Bar; yet in Subſtance they were the 


e, and amounted to no more than a Receipt for the two Notes 
from ſuch Perſons, for ſo much Money, which, when they received, 
they Promiſe to be accountable for; that this Bill was but in Nature 
of an Action of Account againſt them as Bailiffs, or Receivers of fo 
much Money; and at Common Law, if ſuch Action had been 
brought, and upon the Trial it appeared they had received no Mo- 
ney, the Jury would have found againſt the Plaintiff ; that the Rea- 
ſon that lead Sir Stephen to give a Note in ſuch Form, was a Caſe 
Mich. 2 Ann. between Ward and him, where the Caſe was, that the 
Plaintiff Yard being indebted to one Felhozps in the Sum of 60 J. and 
having a Note from Sir Stephen Evans for 100 J. when Fellows came 
for his Money, Ward ſends a Servant with him to Sir Sephen, with a 
Bill of 100 J and ordered him to pay Fe/hozws the 607. and indorſe it off 


the 100 J. Note; but Sir Sepben having a Note on one Wallis for 60/, 


10.5. gives that Note to Fellows, who pays him the 10.5. overplus, 
and goes away with the Note; the next Day Vallis fails; and upon 
an Action brought by Ward for the 1001. the Court of B. R. was of 
Opinion, that the Delivery of the Note upon Vallis for 60/. 10s. 
was no Payment, and therefore Vard recovered the whole 1004, 
and therefore Sir Stephen now only gave a Note for ſo much re- 
ceived on Account; and the Note in the Margin, ſhewing from 


whom it was due, made it plain, he only acknowledged the Re- 


ceipt of ſuch Notes, but had no Deſign to charge himſelf with the 
Money till it was received; but my Lord Keeper was clear of Opi- 
nion, that the Note imported an Acknowledgment of ſo much Mo- 
ney received on the Plaintiff's Account; that the Entry on the Mar- 
gin could at moſt only ſhew how it was received; and that the 
Note ſpoke it ſelf whatever the Forms and Meaning of ſuch Notes 
were, and therefore affirmed the Decree, Mich. 1710. between 
Trowel and Sir Stephen Evans & al, 
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(4) In what Caſes a new Trial may be grant⸗ 
ed, 02 the Venue changed by a Court of Equity. 


* 


to the Plaintiff for 110 J. for which the Defendant in 
Trover had recovered 115. J Damages againſt.the Plain- 
tiff, and Judgment for it; the Plaintiff exhibited his 
Kill to be relieved againſt the Judgment, and to have à new Trial, 
ſuggeſting that the Defendant was privy to the Pawhing, and recci- 
ved the 110 /. and the Proofs being read, it appeared that the Defen- | 
dant had confeſſed ſo much; which, if it had been proved at the. 55 
Trial, it was agreed the Defendant could not have recovered on the 
rover; but there being no Proof now, that the Plaintiff at Law 
could not, by Reaſon of any Accident, have his Witneſſes at the 
Trial, the Court would not, on any Neglect of his, grant a new 
Trial. Hill. 15 & 16 Car. 2. between Curteſr and Smalridee, 1 Chan. Bills for 


CA. | | changing 

"x 3» Tri 7 . the Venue, 

or for granting a new Trial, are not redueed to any great Certainty; the Grounds for Relief, in the 
firſt Caſe, is Partiality in the Jurors; for though, by the Law, the Trial is to be by a jury de Vicinets, 
yet if it appears that one of the Parties is ſo powerful in Intereſt in the Country, and by that Means 
the other is in Danger of not having equal Juſtice done kim, the Court will order the Trial in an in- 
different County. 1 Vern. 439, 267. Grounds for a new Trial are, new Evidence diſcovered, which 
could not poſhbly be made Uſe of in the firſt; Perjury in the Witneſſes; Partiality in the Jurors, Se. 
all which muſt be made out to the SatisfaQtion of the Court. Vid. 1 Chan. Ca. 65. 


1. 4 2 H E Defendant's Wife had pawned her Husband's Plate. 


2. But where an Action was brought againſt an Adminiitrator, 
who pleaded Plene adminifiravit, and the Trial was brought down 
by Prociſo; and at the Trial, the Defendant being put to prove a 
Sum of 50. paid; before the Plaintiff's Original, which not being 
provided to do, a Verdict was againſt him; yet after finding the 
Note, whereby his Witneſs was enabled to fwear that Matter on a 
Bill brought in Chancery, a new Trial was granted. Hill. 28 Car. 2. 
between HTennell and Kelland. 

3. So where a Bill was exhibited for a new Trial, ſuggeſting the 
Plaintiff's Mark to the Bond was forged by one J/ebb, and on that 
Surprize the Defendant had recovered againſt him at Law, all the 
pretended Witneſſes to the Bond being dead, and a new Trial was 
granted, Mich. 1691. between Codarington and Webb, 2 Vern. 240. 

5 D 4. The 


* 
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Trial. 
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4. The Plaintift's Wife had a Bond of 100 / entered into, to her 
by her Uncle, as a free Gift (as ſhe pretended) to be paid after his 
Death; and this Bill was brought to diſcover the Obligor's Aſſets 
and to have a Satisfaction out of the real and equitable Aſſets; XU 
Defendant infiſted the Bond was forged, and therefore ought to have 
no Countenance or Aſſiſtance of 4 Court of Equity; and there were 
conſiderable Proofs of its being ſo; ſo it went to Law to try fat 
el non, and found for the Bond; and then the Plaintiff came back 
to the Court, and had a _— for a. Satisfaction out of the Aſſets: 
for it was ſaid, that the Validity of the Bond having been ſo ſolemn- 


ly determined at Law, where was only triable, the Plaintiff ought 


to have the common juſtice and Aſſiſtance of this Court; the Defen- 
dant being diflatisfied with this Decree, petitioned for a Rehearing ; 
and the Cauſe eoming to be reheard, the former Decree was affirm. 
ed; the Defendant preſſed much for another Trial, but that was de- 
nied; for it was ſaid, if it were granted, and a Verdict againſt the 
Bond, te Plairtiff might, with as much Reaſon, ask another Trial, 
and ſo Matters would be made endleſs; , belides it would. be much 
more imreaſonable to grant a new Trial in this Caſe, becauſe ſcve- 
ral of the Plaintiff's Witneſſes, who gave Evidence at the former 
Trial, were ſince dead; but the Defendant being ſtill more diſſatiſ- 
fied, appealed to the Houſe of Lords, who granted a new Trial, and 
it was found againſt the Bond. Hill. 1700. between Marton and 
Tilley, 2 Vern. 378, 419. 8. GC. 
F. An Iſſue was directed to be tried. touching the Cuſtom of the 
Manor of —— which Was found againſt the Plaintiff; and the Cauſe 
being heard on the Equity reſerved, it being alledged to be a Cauſe 
of Value, and concerning all the Copyholds in the Manor, a new 
Trial was directed upon Payment of Colts. Trin. 1688. between 
Edwin and Thamas, 2 Vern. 75. 1 Vern. 489. S.C. Vid. 1 Fern. 
298. Where it is ſaid, that upon one Trial it was not proper to make 
a Decree to bind the Inheritance. | 
6. But where the Plaintiff, being a Purchaſer, came into Equity 
for Writings, and a Partition of Lands; the Defendant inſiſted there 
was an Intail, and the Plaintiff's Purchaſe not good; the Court, on 
the firſt Hearing, gave the Plaintiff a Year's Time to try his Title; an 
Eje&ment was brought, and a Copy of the Deed of Intail was produ- 
ced, but the Original loſt, and not proved to be executed; Verdict a- 
gainſt the Intail; the Cauſe being ſet down on the Equity reſerved, 
the Defendant inſiſted, he ought not to be bound by one Trial in a 
Matter of Right of Inheritance, but the Court refuſed him any Re- 
lief, being only a Decree for a Partition; but the Reporter adds a 
ere tamen. Trin. 1691. between Bliman and Brown, 2 Vern. 232. 
7. A Factor buys Cheeſe for his Principal, and then breaks; and 
an Action is brought againſt the Principal, and a Recovery at Law; 
the Plaintiff here, endeavoured in the Court of Law, to have got a 
new 'Trial, but was denied it; then he brought his Bill, and ſuggeſt- 
ed for Equity, that before the Cheeſe bought, he had countermand- 


ed the Authority of the Factor, and that the Defendant had Notice 


of it; and that fince the Trial the Plaintiff found that the Principal 


Witneſs, on whoſe Teſtimony the Recovery was had, was a Partner 


with the inſolvent Factor, (but that was not proved); another Sug- 
geſtion was, that there could not be an indifferent Trial in Sl, 


: for that almoſt all the Freeholders there were concerned in Intereſt, 
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a Pao OS tend a. Au, & n; 1500, ho cee. 
Det A . ho 16. fp. 94s 
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2 had declared they would never find againſt their Countrywen; 
but the Court refuſed to grant a new Trial. "0A" 179 % between, 


Tocey and a 2 Gf 437- 


8 A P. III. 
Truſt and Truftes. 


(A) when a Truft ſhall be bald to be railed. | 
(B) Of reſulting Truſts, 02 Truſts by Amplication. . 
(C) What (hall be a Truff and not an Uſe executed by 
the Statute, ; 21 
(d) What Art of the Truffees' wall dekeat the rut, 02 
be a Bzeach of Truft in him. | 
Ct) What Act of the Truſtees joinjly with Ceſtui que 


Truſt, oz by Ceſtui que Truſt only, ſhall defeat the Truſt, oz 
deſtroy contingent Remainders. 
F) When a Truft is to be executed, what Etate 02 Jn, 
tereſt is to be conveyed, and to whom. 
1 (94 Truſtees how to Account, and what Allowances to 
ave. 
(H) Dow far Truſtees are anſwerable koꝛ each other, 


(4) When a Truſt thall be ſaid to be raiſed; 


T a Man deviſes 1500 J. to A. and B. for ſuch Uſes as the when « 


Teſtator had declared to them, and by them not to be diſ- Truft is well 


cloſed, and he diſcloſes the Truſt to 4. who by Letter diſ- —— 


cloſes it to B. this ſhall be a Truſt, and the Letter is a Debt, vid. 
good Declaration thereof, though either, or both the Truſtees be Devile for 


Payment o 


dead. Trin. 1689. between Crooke and Brooking, 2 Vern. 106. Debts, Titls 


Deviſe; Re- 
ſulting Truſts for the Benefit of an Heir, Title Heir; where Executors ſhall be Truſtees f 
of Kin, Ticle Executors and Adminiſtrators. F or the next 


2. But 
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2. But if a Man deviſes 404. to be paid to his Coulin J. S. and by 
him to be diſpoſed of in ſuch Manner as the Teſtator thould, by a 
private Note, acquaint him with, and dies, without having made 
any ſuch Appointment; this ſhall be a good Bequeſt to J. F. and 
ſhall not go to the Executors, from whom it was intended to haye 
been given away. 1 Chan. Ca. 198. 

. If an Impropriator deviſes to one that ſerved the Cure, and to 
all that ſhould ſerve the Cure after him, all the Tithes and other 
Profits, (5c. tho' the Curate is uncapable of Taking by this Deviſe in 
ſuch Manner, for Want of being incorporate, and having Succeſſion, 
yet the Heir of the Deviſee ſhall be ſeiſed in Truſt for the Curate 
for the Time being. 2 Fent. 349. decreed by Finch Lord Chancellor. 

4. 4. lent N. 100 /. and in the Note which was given for it, Men- 
tion was made that it ſhould be diſpoſed of as 4. thould direct; on 
a Bill exhibited for it, the Court declared it was a Depoſitum or 
Truſt and decreed m_—_—_ of it, tho' it was barred by the Statute 
or Limitations, - 2 ent. 345: Rods er 

5. If A. in Conſideration of 80 J. cboveys an Eſtate abſolutely to 

B. and afterwards A. brings a Bill to redeem, and B. by Anſwer in- 
fiſts that the Conveyance was abſolute, but confeſles, that after the 
80 J. paid, with Intereſt, it was to be in Truſt for the Wife and Chil- 
dren of AJ. and A. replies to the Anſwer; though there be no other 
Proof of the Truſt, yet it will be decreed for the Wife and Children. 
Paſch. 1693. between Hampton and Spenter, 2 Vern. 288-9. 
- 46; So if J. S. makes his Will, and his Wife Executrix, and the 
Son afterwards prevails on his Mother (by telling ber that the Exe- 
catorſhip would be treubleſome to her, Or,) to get J. &. to make a 
new Will, and Name him Executor therein, he promiſing to be a 
Truſtee for the Mother, which is done accordingly, and in that Will 
there is but a ſmall Legacy given the Wife; this will be decreed a 
Truſt for the Wife on the Point of Fraud, notwithſtanding the Sta- 
tute of Frauds and Perjuries. Hill. 1684. between Thyn and Thyn, 
r Vern. 296. | | 0383 #0149 8: SEE 


(o) Of reſulting Truſts, o2 Truſts by Jmpli- 
1 cation. 5 


I, I F a Man purchaſes Lands in another's Name, and pays the Mo- 
ney, it will be a Truſt for him that payed the Money, tho 
[3 Fv6. 1 724(#) By the there be no Deed made, declaring the Truſt thereof; for the (2) Sta- 


29 Car. 2. A "HART" ' 
*=** Declurations tute of Frauds and Perjuries extends not to Truſts raiſed by Opera- 


24 , 
— nd Crea - tion of Law. 2 Vent. 361. 1 Fern. 366. S. P. admitted; but there 


Holy det Trude of ſaid, that the Proof muſt be very clear, that he paid the Purchaſe- 
Hhas ta) nds or He- money. e | — FE 
SUS 907 reditaments 1 Teaſe 
4 muſt he iv Writing, ſigned by the Party, or by his Laſt Will in Writing, or elſe void; except Tru 
ra b 1 of — . extinguiſhed by AQ of Law, which ſhall be of the 
ſame EffeS as if this AR had not been made. [ | 8 


fe tation of of — 4 | 
V. 2. If there are three Leſſees of a Chureh-Leaſe, and one of them 
ſurrenders the old Leaſe, and takes a new Leaſe in his own Name, it 
ſhall be a Truſt for all. Mich, 1684. between Palner and Ting, 
1 Vern. 276. per Chriam. WE 


I 3. ＋. 


Truſt and T ruſtees. 


W 


3. A. and B. agreed together to take a Leaſe of a Culliery for leſs 


than three Years, for which they contracted at a certain Rent, but 
dy the Agreement the Leaſe was taken in 4.'s Name only; tho at the 
Time of the Executing thereof, the Leſſor inſiſted, that H. ſhould be 
a joint Leſſee with 4. and ſhould receive a Moiety of the Profits, 
and be anſwerable for a Moiety of the Rent, and refuſed to let it on 
any other Terms, and accordingly demanded and received a Moiety 
of the Rent from B. on a Bill brought by B. A. pleaded the Statute 
of Frauds and Perjuries, and that there was no Declaration of a 
Truſt in Writing; B. inſiſted that it was good, being a Leaſe for leſs 
than three Years; or if his Title was not good on that Account, yet 
it was good as a reſulting Truſt; as to the firſt, the Court held, that 
tho' a Leaſe for three Years may be good by Parol, yet when ſuch a 
Leaſe is made in Writing, the Truſt of that Leaſe cannot be declared 
by Parol; and as to the ſecond, ordered the Plea to ſtand for an An- 
ſwer; (the Judge, who ſat in my Lord Chancellor's Abſence, being in 
Doubt about it, tho' he inclined to over-rule the Plea.) Mich. 1682. 
between Riddle and Emerſon, 1 Vern. 108. 

4. A.s Father had executed a Grant of the next Avoidance of a 
Church to B. the Defendant's Father, who was a Clergyman, and a 
Perſon much intruſted and employed by him; and the Grantee knew 
nothing of the Making of this Grant; and being examined in a Cauſe, 
had depoſed, that he did not purchaſe it; and it was held, that this 
was a reſulting Truſt to the Grantor, there being no other Truſt de- 
clared. Hill. 1697. between the Duke of E and Broewn. 

5. But if the Mortgagee aſſigns over his Mortgage to J. S. and 
declares a 'Truſt thereof by Parol for 4. and B. there being in this 
Caſe an expreſs Truſt declared, though by Parol only, it ſhall pre- 
vent a reſulting Truſt to the Aſſignor; * the Statute of Frauds, 
which ſaves reſulting Truſts, extends only to ſuch as were reſulting 
Truſts before the Statute; and a bare Declaration by Parol before 
the Act, would prevent any reſulting Truſt. Trin. 1693. between 
Lady Bellafis and Compton, 2 Vern. 294. but no Decree. 

6. If a Father purchaſes Lands in the Name of his eldeſt Son, 
this ſhall be an Advancement for the Son, and not a Truſt for the 
Father, though the Father has been in Poſſeſſion of it, and has re- 


ceived the Rents and Profits thereof. Hill. 28 Car. 2. between Lord 


Gray and Lady Gray, 1 Chan. Ca. 296. 1 Char. Ca. 27. K. P. 
2 Chan. Ca. 231. &. P. and there ſaid to be the conſtant Rule. 

7. So where the Lord of a Weſt-Country Manor (his Tenants re- 
fuſing to renew) made a Leaſe to his Daughter for ninety-nine Years, 
and afterwards ſold the Eſtate to J. S. who had Notice of the Leaſe, 
and took a collateral Security, that the Daughter ſhould releaſe with- 
in four Years after ſhe attained her Age of twenty-one Years; and 
though it was inſiſted, that this was a Truſt for the Father, and that 


it was the uſual Method, that Lords of Weſt-Country Manors took, 


when the Tenant in Poſſeſſion refuſed to renew; yet my Lord Chan- 
cellor held it no Truſt for the Father, but an Advancement for his 
Child; and that the Purchaſer having purchaſed with Notice of it, 


and taken a collateral Security, he muſt make the beſt of his Secu - 


1 Trin. 1687. between Jennings and Selleck, 1 Vern. 467. de- 
creed. N 


5 E . So 
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8. So if a Father purchaſes a Copyhold Tenement in the Name gf 
his eldeſt Son, an Infant of about eleven Years old, and lays out 300 / 
in Improvements, pays the Purchaſe-money, and all the Fines. ang 
enjoys it during his Life (but having ſurrendered it to the Uſe of his 
Will) deviſes it to his Wife for Life, and after to his younger Chil. 
dren, who were otherwiſe unprovided for; and the eldeſt Son rec. 
vers in Ejectment; the Wife and Children cannot be relieved againſt 
it, for the Purchaſe ſhall be conſidered as an Advancement for the 


on, and not a Truſt for the Father, tho' he enjoyed it during his 


Life; for the Son was but an Infant at the Time of the Purchaſe, 
Paſeh. 1687. between Mumma and Mumma, 2 Fern. 19. 2 Fern. 
28. S. P. decreed. 

9. A Man bought Copyhold Lands of the Nature of Borough Eng. 
liſh, in the Name of his eldeſt Son, but there was no Declaration of 
Truſt in Writing; but the Plaintiff would have had it a Truſt for 
the Father, who, as well as the eldeſt Son, were both dead; it was a- 
greed the Father paid the Purchaſe- money, and many Witneſles were 
examined on both Sides, and Acts of Ownerſhip, as Receipts of 
Rents, Repairs, Oc. proved in both Father and Son; ſo that tho 
Proofs as to that Matter, ſeemed to be pretty equal; but there be- 
ing no Declaration in Writing, that it was a Truſt for the Fa- 
ther, the Court decreed it an Advancement for the Son ; which was 
affirmed in the Houſe of Lords. Trin. 1701. between Shales and 
Shales. | 

10. So if a Father purchaſes Lands in his eldeſt Son's Name, and 
the Son is put into Poſſeſſion, who afterwards falls ſick, and in his 
Sickneſs the Father gets him to execute a Deed, declaring his Name 
was made uſe of only in Truſt for him; and the Son recovers, and 


- continues in Poſſeſſion and marries; after his Death his Wife ſhall 


be endowed, notwithſtanding this Declaration of 'Truſt; and tho' 


the Father had got a Conveyance of the legal Eſtate from the 
younger Son; for this is a ſecret and fraudulent Deed of Truſt to 


deceive Creditors and Purchaſers. Paſch. 1702. between Bateman 
and Bateman, 2 Vern. 436. 

11. If the Grandfather takes Bonds in the Name of his Grand- 
children, the Father being dead, this ſhall be an Advancement for 
the Grandchildren, and not a Truſt for the Grandfather ; for the Fa- 
ther being dead, the Children are under the immediate Care of 
the Grandfather. Paſcb. 32 Car. 2. between Ebrand and Dancer, 
2 Chan. Cu. 26. 


(C) What ſhall be a Truſt, and not an Uſe 
| executed by the Statute. | 


1. TF Lands are deviſed to Truſtees, and their Heirs, in Truſt for 

1 a Feme Covert, and that the Truſtees ſhall from Time to 
Time pay and diſpoſe of the Rents and Profits to the ſaid Feme 
Covert, or to ſuch Perſons as ſhe, whether Sole or Covert, ſhall ap- 
point, and that her Husband ſhall have no Benefit thereof; and 3s 
to the Inheritance, in Truſt to ſuch Perſons as ſhe by Will, or other 
Writing under her Hand, ſhould appoint; and for Want of ſuch Ap- 


ointment, to her and her Heirs, this ſhall be a Truſt, and = 
I ] 


a r . 


| Wy 383 
Uſe executed by the (a) Statute. Mich. 1686. between Necil and (% Bye 


Saunders, 1 Vern. 415» | 27 H. S. c. 10. 

: | it is pro- 
vided that the Uſe and Poſſeſſion ſhall be always united, by declaring, that where any are or mall be 
ſeiſed of any Lands, &e. to the Ule or Truſt of any other, by Reaſon of any Bargain or Sale, Feoff- 
ment, Fine, Recoverv, Contract, Agreement, Will, or otherwiſe, by any Means wharſoeyer, Ceſtui que 
Uſe, or he to whoſe Uſe the Lands are ſettled in Fee ſimple, Fee-rail, for Lite, Years, or otherwile, or 
he who hath any Uſe in Reverſion, or Remainder, c. ſhall be deemed to be in Poſſeſſion of the Land 
to all Intents and Purpoſes; and where one is ſeiſed of Lands to the Uſe or Intent, that another ſhall 
have an yearly Rent our of the ſame Lands, Ceſtui que Uſe, or he to whoſe Uſe the Rent is granted, 
ſhall be deemed in Poſſeſſion thereof, viz. of the Rent, and of like Eſtate, as he that had the Uſe. 
But notwithſtanding this Statute, there are three Ways of creating an Uſe or a Truſt, which ſtill re- 
mains as at Common Law, and is a Creature ot the Courts of Equity, and ſubje& only to their Controul 
and Diredion: 1ſt, Where a Man ſeiſed in Fee raiſes a Term for Years, and limits ic in Truſt for 4. 
&c. for this the Statute cannot execute, the Termor not being ſeiſed. 2dly, Where Lands are limited 
to the Uſe of A. in Truſt, to permit B. to receive the Rents and Profits; for the Statute can only exe- 
cute the firlt Uſe. 3dly, Where Lands are limited to Truſtees to receive and pay over the Rents and 
profits to ſuch and ſuch Perſons; for here the Lands muſt remain in them to anſwer theſe Purpoſes, 
and theſe Points were agreed to. Trin. 1100. between Symſon and Turner; per Curiam. 


— 
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2. But where a Man deviſed the Rents and Profits of certain 
Lands to T. B. the Wife of V. B. during her natural Life, to be 
paid by his Executors, into her own Hands, without the Intermed- 
dling of her Husband, and after her Deceaſe he deviſed them to o- 
thers; and it was held by Rokeby and Eyre Juſtices, that the Lands 
themſelves belonged to the Wife, againit Holt. Ch. Juſt. who held 
ſtrongly, that the Executors were only Truſtees for the Wife. Between 
Huth and Allen, 1 Salk. 228. | | 

3. If Lands are deviſed to Truſtees, and their Heirs, on Truſt to 

rmit A. to take the Profits for his Life, and after the Truſtees to 
ſtand ſeiſed to the Uſe of the Heirs of the Body of 4. A. has an E- 
ſtate- tail executed in him; for this being a plain Truſt at Common 
Law, what is ſo, muſt be executed by the Statute, which mentions 
the Word Truft as well as Uſe. Between Broughton and Langley, 
2 Salk. 679. 1 Tut. 823. F. C. and per Holt Ch. Juſt. the ſame 
Point cont. in the Caſe of Burchert and Durdant, 2 Lent. 312. is 
not Law. 

4. But where Lands were deviſed to Truſtees, and their Heirs, in 
Truſt to pay ſeveral Legacies and Annuities, and to pay the Surplus 
of the Rents and Profits to a married Woman, during her Life, for 
her ſeparate Uſe, or as ſhe ſhould direct; and after her Death the 
Truſtees to ſtand ſeiſed to the Uſe of the Heirs of her Body, with 
Remainders over; and the Queſtion was, whether this Deviſe to pay 
the Surplus of the Rents and Profits to the Wife, was ſuch a Uſe or 
Truſt as was executed by the 27 H. 8. for if it was, then it was 
urged, that ſhe being Tenant for Life, the Limitation after to the 
Heirs of her Body being coupled with it, gave her an Eſtate-tail, ac- 
cording to Shelley's Caſe, 1 C. but if it did not, then the eldeſt Son 
was to take as a Purchaſer; and it was held by the Court, that ſhe had 
only a Truſt for Life, and conſequently the Heirs of her Body muſt 
take by Purchaſe; and the rather in this Caſe becauſe it was limited 
to the Heirs of her Body ſeverally and ſucceſſively, as they ſhould be 
in Seniority of Age and Priority of Birth, and the Heirs of their re- 
ſpective Bodies iſſuing; and a Difference was taken between this Caſe 
and that of Broughton and Langley, 2 Salk. for there it was to per- 
mit 4. to receive the Rents and Profits for Life; but here it is a 
Truſt in the Truſtees, to pay over the Rents and Profits to ſuch and 
ſuch Perſons; and therefore the Eſtate muſt remain in them to an- 
ſwer theſe 'Truſts; otherwiſe ſhe muſt be the Truſtee, contrary to 

the 
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the expreſs Words of the Will. Mich. 1728. between Fones and the 
Lord Say and Seal decreed, and affirmed in the Houſe of Lords. 


D) What Ac of the Truſtee ſhall defeat the 
, Truſt, oꝛ be a Breach of Truſt in him, = 


1. IF A. ſeiſed in Fee, in Truſt for B. for full Conſideration, con- 

veys to C. who has Notice of the Truſt; and afterwards C. to 
ſtrengthen his own Eſtate, levies a Fine to B. the Ceſtui que Truſt 
is not bound to enter within five Years; for C having purchaſed 
' os with Notice, notwithſtanding any Conſideration paid by him, is but 
(0 Trats (a) a Truſtee for B. and fo the Eſtate not being diſplaced, the Fine 
are ſo far cannot bar. 1 Fern. 149. agreed per Curiam. 


arded 


and ſu ed in Equity, that regularly no Act of the Truſtee ſhall prejudice the Ceſtui que Truſt; 
— Bo 1 for valuable Con deration, without Norice, mall in no Caſe = Ris Tike = 
peached in Equity; yet the Truftee muſt, eſpecially in Equity, make good the Truſt; and my Lord 
Hobart is of Opinion, that an Action lies againſt him at Common Law; but if he purchaſes, with No- 
tice, then he becomes the Truftee himſelf, and ſhall be accountable for every AQ of his, as the Truſtee 
was, and if either becomes inſolvent, the Ceſtui gue Truft has his Remedy againſt the other. The Truſtee 
of a Legacy dying before the Legacy is paid, thall not prejudice the Legaree ; fo if a Truftce of Land 
die without Heir, though the Lord by Eſcheat will have the Land at Law, yet it will be ſubjed to the 
Truſt in Equity. Tyin. i 702. between Eales and England; ſo if A. puts out 100 l. at Intereſt in the Name 
of B. who after becomes a Fele de ſe, A. may be relieved againſt the King upon his Truſt, in Equity, 
upon the Statute of 33 H. 8. cap. 39. vid. Hard. 176, 466, 395, 468. Lane 54. 


2. So if an Executor, in Truſt for an Infant, Reſiduary Legatee, 
renews a Leaſe, Part of the Teſtator's Perſonal Eſtate, in his own 
Name, and firſt mortgages it, and then aſſigns the Equity of Re- 
demption to a Truſtee, to ſell for Payment of his own Debts, and 
his Truſtee ſells to one' who had Notice of the Infant's Title, the 
Purchaſe will be fet aſide. Mich. 1687. between Malley and Walley, 
1 Fern. 484. decreed. | 

3. It a Truſtee ſells the Land to a Stranger, who has no Notice of 
the Truſt, and a Fine and Proclamation, and tive Years paſs, and the 
Truſtee afterwards, for valuable Conſideration really paid, purchaſes 
theſe Lands again from the Vendee, the Truſtee, notwithſtanding the 
Fine, Cc. ſhall ſtand ſeiſed as at firſt, and as if the Land had never 
been ſold. Mich. 34 Car. 2. between Bovey and Hnitb, 1 Vern. 60. 
61, 144. 2 Chan. Ca. 124. C. C. 


(E) What Acs of the Truftee, jointly with 
Ceſtui que Truſt, 02 by Ceſtui que Truſt only, 
ſhall defeat the Truſt, oꝛ deſtroy contingent 


Remainders. 
1. IF Truſtees in a Settlement to ſupport contingent Remainders, 
(a) But if a (a) join with the Tenant for Life in any Conveyance, to de- 


Truſtee joins | | 
with a che que in Tail in any Conveyance, to bar the Intail, this is no Breach of Truſt; for it is 
no more than what he may be compelled to, tho the Truſtee himſelf might have barred ſuch Intail 
without his Joining; and that not only by Fine or Recovery, but Hkewils by Feoffment, Bargain or 
Sale, Deviſe or Surrender (if the Intail be of a Copy hold, and there is no particular Cuſtom which re- 
uires a Common Recovery); for ſuch Intail is not within the Statute de donis, but remains as at Common 
w; and _ a Truſt is governable only by the Rules of Equity, and not by the Nicetics of the 
Law; and this ſeems to be 1 not only by the latter, but by the far greater Number of Autho- 
rities; and in Caſes wherein the very Point it ſelf was debated, tho” there are Obiter Sayings and Opi- 
nions, Which have made ſome Diſtinctions, and others, which have flatly eontradicted it. Vid. 1 Chan. 
Ca. 49, 213. 1 Chan. Rep. 68. 2 Chan. Ca. 78, 64. 1 Vern. 13, 440. 2 Ven. 3 50. 2 Fern. 133, 583, * 


2 


cd 1 
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plain Breach of "Truſt; and whoever claims under ſuch Conveyance, 
having Notice of the Truſt, or by a voluntary Settlement ſhall be 
liable to make good the Eſtates, Mich. 9 Ann. between Pye and 
(reorges, 2 Salk. 680, — *. . 7 0 | | 2 
2 8 8 Conſideration of a Mar- 
; and 30004, Fortune, and for ſettling the Lands in Queſtion, 
ry. Name and Blood of the Husband ; — the Lands >. limi- 
ted to Truſtees, in Truſt for the intended Husband for 99 Years, if 
he ſhould ſo Jong live, Remainder to Truſtees during his Life, to 
ſupport contingent Remainders; Remainder to the firſt and other Sons 
of that Marriage, Remainder to the Heirs of the Body of the Hu- 
band, Remainder to the firſt and other Sons of that Marriage, 
Remainder to the right Heirs of the Body of the Husband, Remain- 
der to the right Heirs of the Husband; the Marriage took Effect, and 
the Husband and Wife and "Truſtees to ſupport, Sc. by Fine and o- 
ther Conveyance ſettle theſe Lands on the Husband for ninety-nine 
Years, if he ſhould ſo long live; Remainder to Truſtees during his 
Life, to ſupport contingent Remainders; Remainder to the Wife for 
her Liſe, for her Jointure, Remainder to the firſt and other Sons of 
that Marriage, Remainder over to ſeveral others; and then the Huſ- 
band and Wife died without Iſſue; and the Plaintift being Heir at Law 
to the Husband, brought his Bill to ſer aſide this ſecond Conveyance by 
the Truſtees, as being made in Breach of their Truſt; and inſiſted, 
that they were Truſtees, as well for the Support of this Remainder 
as of the Remainder to the firſt and other Sons, all being contingent 
Remainders; and that ſuch Conveyances ought to be ſet aſide, as 
has been the Practice of this Court, at leaſt the Opinion of the Court 
theſe twenty Years paſt, My Lord Chancellor held it to be fo as to 
| the firſt and other Sons, who came in, and were to be conſidered as 

Purchaſers under the Marriage-Settlement and Portion, and ſaid it 
would be dangerous for any Truſtees to make the Experiment, for 
that it was moſt certainly a Breach of Truſt; and if it ſhould ever 
come in Queſtion, he thought this Court would ſet aſide ſuch a Con- 
veyance, not but that he ſaid the Caſe might poſſibly be fo circum- 
ſtanced, as that this Court would not relieve againſt it; but where 
Relief is to be given, in ſuch Caſe ir is only to thoſe who come in 
and claim as Purchaſers, as the firſt and other Sons, but all the Re- 
mainders after to the Heirs of the Body of the Husband, Remainder 


troy the contingent Remainders before they come in eſſe; this is a 


0 


to his right Heirs, are meerly voluntary, and not to be (5) aided in 00 Vid. 1 Lev. 
this Court; and therefore diſmiſs d the Bill, Micb. 1713. between 237- Fenin 


Tipping and Piggot. 


and X. 
which ſecms 


3. So if a Settlement on a Marriage-Treaty be made on the Huſ- an. 


band for ninety-nine Years, if he live ſo long, Remainder to Truſ- 
tees to preſerve contingent Remainders; Remainder to the Heirs of 
the Body of the Husband by the Wife, Remainder to the Heirs of 
the Husband; and there is Iſſue two Sons and a Daughter; and the 
Wife being dead, the Husband and Truſtees join with the eldeſt Son 
in a Fine or Feoffment to J. &. this is a good Bar of the Truſt. E- 
ſtate, and the Truſtees joining is no Breach of Truſt, for they were 
Truttces purely for the Tenant in Tail, and to preſerve his Eſtate, 
and not to ſtand in Oppoſition ta him for the Sake of thoſe who 
were to come after him. Mich. 1717. between Elice and Osborne, 


2 Vern. 754. 
1 4 7. 8, 


mis, 
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4. J. & by a Marriage-Settlement was Tenant for ninety-nine 
Years, if he ſhould ſo long live, with Remainder to Truſtees and 
their Heirs during his Life, to ſupport contingent Remainders, with 
Remainder to his firſt and every other Son flicceffively in Tail Male, 
Remainder to Truſtees for 500 Years, in Truſt to raiſe Portions for 
Datighters, if there were no Iſſue Male, or that ſuch Iſſue Male died 
without Iſſue before 'Twenty-one ; J. S. had Iſſue a Son, and being 
of Age and about to marry, he and his Father bring a Bill to have 
the Truſtees join in making an Eſtate, in order to ſuffer a Common 
Recovery, that he might be enabled to make a Settlement on his 
Marriage; and it was urged, that the Truſtees were only Truſtees 
for the Son, and ought to execute Eſtates as he ſhould direct, he ha- 
ving the Inheritance in him; and that the End of the Truſt was to 
hinder the Father from defeating the Son of the Eſtate. On the other 
Side it was urged, that theſe Truſtees were not only Truſtees for the 
eldeſt Son, but were deſigned as a Guard to the whole Settlement, 
that the Mother being living, there might be other Children, and for 
the Truſtees to join, would be a Breach of Truſt; and if there 
ſhould be Daughters, they would by this Means be intirely ſtript of 
their Portions; and though the Term for raiſing them was unskilful- 
ly drawn in putting it behind the Eſtate-tail to the Sons; yet this 
Court had ſet it ſometimes before thoſe Eſtates; there being a 
Daughter, in this Caſe, my Lord Harcourt directed, upon giving Se- 


curity for the Daughter's Portion, that the Truſtees ſhould join in 


the Recovery. Trin. 11 Aun, between Frewin and Charlton. 

5. By a Marriage-Setrlement, Lands were ſettled on the Husband 
and Wife for Life; Remainder to Truſtees to preſerve contingent 
Remainders; Remainder to their firſt, and every other Son in Tail 
Male, and the Husband and Wife being married twelve Years, and 
having no Iſſue, and having Contrafted Debts, they bring a Bill, and 
pray that they may be enabled to fell Part of the Lands for Pay- 
ment of the Debts; and the Truſtee conſented, provided he might be 
indemnified ; and though it was urged, that there were Precedents of 
like Cafes; yet my Lord Chancellor refuſed to make any ſuch De- 
cree, faying, he had known People married near twenty Years with- 
out Iſſue, and after had Children; but at the Importunity of Coun- 
fel, gave them Time to attend him with Precedents. Trin. 1683. be- 


tween Davies and Weld, 1 Fern. 181. | 


6. But where 4. having mortgaged his Lands, and alfo confeſſed 
a Judgment, and he afterwards, on a Marriage-Treaty, ſettled the 


Lands thus incumbered to the Uſe of himfelf for Life, Remainder to 


Truſtees to ſupport contingent Remainders, Remainder to his Wife 
for Life, Remainder to his firſt and other Sons in Tail, Remainder 
to his own right Heirs, and having no Iſſue, articled to fell the 
Lands to J. S. who brought a Bill for a ſpecifick Performance of the 
Agreement, and ſuggeſted that the Truſtees refuſed to join, and that 
the Den . Tf agar to enter; and it was decreed, that the 
Truſtees ſhould join and be indemnified, the Eſtate being of an E- 
quity of Redemption only; and there being no Iſſue (though the Huſ- 
band and Wife were married fix Years) and the Wife on her Exami- 
nation in Court, conſenting freely thereunto. Mich. 1693. between 
Platt and Sprigg, 2 Vern. 303. But note; thoſe Settlements can rare- 
ly be broke through, but by an Act of Parliament. 


5 1 7. Sir 


— — — — 


La uud Trofeer. 
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7. Sir John Trevor, late Maſter of the Rolli, being ſeiſed of the 
Eftate in Queſtion, which was the antient Eſtate of the Family, and 
of the Value of 239/. per Aun. or thereabouts, on his Marriage with 
Jane Pulgſton, Widow, enters into Articles on the 23d of UZober; 
1669, with the faid Jane, and with William Salisbury and Sir Ri- 
chard Loyd, as her Truſtees, whereby, in Conlideration of the in- 
tended Marriage, and of the Love and Affection he had and bore 
to the ſaid Fare, and the Heirs Males of their two Bodies, he 
doth for himſelf, his Heirs, Executors, and Aſſigns, covenant, pro- 
miſe and grant, with the ſaid Truſtees, . their Heirs and Aſſigns, that 
he would, at his own Coſts and Charges, | before the End of two 
Years next after the Date thereof, at the Requeſt of the ſaid 'Trul- 
tees, their Heirs and Aſſigns, ſettle, convey and aſſure to the {aid 
Truſtees, and their Heirs, as they or their Heirs, or their Counſel 
ſhould direct and appoint the Lands in Queſtion, to the ſeveral Limi- 
tations and Uſes in theſe preſents mentione] and expreſſed; and alſo 
in the ſaid Settlement and Conveyance, as ſhall be agreed on by the 
faid Sir ohn Trevor, William Salisbury and Sir Richard Layd, and 
to no other Uſe or Uſes whatſoever, . To the Uſe of Sir Jobn 
Trecor for Life, without Impeachment of Waſte, and after his De- 
ceaſe, to the Uſe of the faid Zane Pulęſton for her Life, and after her 
Deceaſe, to the Uſe of the Heirs Males of the Body of the ſaid Sir 
Jobn Trevor, upon the Body of the ſaid Zane Puleſton to be begot- 
ten, and the Heirs Males of ſuch Heirs Males iſſuing; and for De- 
fault of ſuch Iſſue, to the Uſe of the right Heirs of Sir Jobn Trevor 
for ever, with a Covenant from Sir John Trecor with the Truſtees 
and their Heirs, that the ſaid Premiſſes ſhall remain to the ſaid Zane 
Puleſton, during her natural Life, after the Death of the ſaid Sir 

ohn Trevor, tree from all Incumbrances, and a Covenant in the 
Words following: And the ſaid Sir 7obn Trevor doth further, for 
him and his Heirs, grant and agree to and with the ſaid Milliam Sa- 
lishury and Sir Richard Loyd, their Heirs and Aſſigns, that in Caſe 
the Uſes and Limitations in theſe Preſents are not hereafter well and 


truly raiſed, according to the true Intent and Meaning of theſe Pre- 


ſents, that then the ſaid Sir Zobn Trevor, and his Heirs, ſhall ſtand 
and be ſeiſed of all and ſingular the ſaid Premiſſes, until ſuch Time 
that a further Aſſurance of the ſaid Premiſſes be made, to ſuch Uſe 
and Uſes, Intents and Purpoſes, as herein before-mentioned, expr 
and declared; and ſoon after the Marriage took Effect, and Sir John 
had Iſſue by the ſaid Fane the Plaintiff, his eldeſt Son, the Defen- 
dants three younger Sons, and two Daughters; theſe Articles were 
laid by for ſeveral Years, and nothing further done upon them ; but 
in 1692, Sir John Trevor levies a Fine of theſe Lands; and the two 
Truſtees being dead, without having ever requeſted. a Settlement, the 
Plaintiff, ſome Time after this Fine, marries againſt his Father's 
| Conſent, and by ſeveral other Acts of Weakneſs and Diſobedienee, 
became ſo obnoxious to his Father, that 29 Sepremb. 1699. Sir John 
Trevor makes a Deed, wherein he recites theſe Articles, that he had 
thereby agreed to ſettle and convey theſe Lands to the Uſe of himſelf 
for Lite, Remainder to the ſaid any Zo his Wife, for Life, Re- 
mainder to the Heirs Males of his Body, on the Body of the ſaid 
Dame Fane to be begotten; and reciting that his Son Bdeward (the 
Plaintiff) was very weak and diſordered in his Underſtanding, . and 
that all Methods to improve him had been ineffectual; and alſo reci- 
| | 7 ting, 
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that he had married with a ſtrange Woman, and thereby 
ght Diſgrace on his Family, to the Ruin thereof; and that he 
of a furious Spirit towards his Brothers and Siſters ; therefore, 
for ſeveral other Cauſes and Conſiderations, Sir Jobn declares, 
that it was the Intent and Meaning of the ſaid Parties, at the Time 
of Levying the ſaid Fine, that the ſame ſhould be and inure to the 


ting, 
brou 
was 
and 


Uſe of himſelf for Life, without Impeachment of Waſte, then to the 


Uſe of the ſaid Dame Jane for Life, Remainder to the Defendant 

ohn Trevor, his ſecond Son, and the Heirs Males of his Body, with 
ike Remainders to Arthur and Tudor Trevor, his two youngeſt Sons, 
with a Remainder to his own right Heirs; and a Proviſo, that if 
any of his three younger Sons ſhould marry without his Conſent, 


that then he ſhould have Power to demiſe or Leaſe the ſaid Pre- 


miſſes for the Term of 500 Years, reſerving Rent, or no Rent, as 


he thought fit, to any Perſon or Perſons he ſhould think fit; and the 


16th of October next following, he makes a like Settlement of other 
Lands, of the Value of 630 J. per Ann. and upwards, and the 2oth of 
May, 1717. dies Inteſtate, leaving a Perſonal Eſtate to the Value of 
about 40000 J. and alſo a Real Eſtate in Ireland, of the yearly Va- 
lue of 750 J. or thereabouts, being let out on Leaſes for Lives, and 
worth to be ſold, about 24000 J. and alſo ſome new purchaſed Lands 
in England, of the Value of 300 J. per Aun. or thereabouts; and by 
his Death the now purchaſed Lands, and the Eſtate in Ireland, de- 
ſcended to the Plaintift, his eldeſt Sor, who alſo became intitled to 
his Share of the Perſonal Eſtate, which amounted to upwards of 
9000 J. After his Death 7obhn Trevor entered on the Lands ſettled on 


him, as aforeſaid, for which he being provided for beyond his Share 


of the Perſonal Eſtate, could have no Part thereof, by Reaſon of the 
Statute of Diſtributions; and this conſiderably augmented the Shares 
of Edward the eldeſt Son, and the other Brothers and Siſters; not- 
withſtanding which, the Plaintiff, the eldeſt Son, brought his Bill to 
have the Truſt performed, and a ſpecifick Execution of theſe Arti- 
cles, and that the Lands compriſed in the Articles may be conveyed 
to him, and the Heirs Males of his Body, according to the Purport 
of the ſaid Articles, and to have a Diſcovery of the Deeds and Wri- 
tings, and an Account of the Rents and Profits from the Time of his 
Father's Death. It appeared that theſe Articles had been thrown 
by for ſeveral Years as uſeleſs, and were, after Sir Fohn Tresor“ 


Death, found at the Bottom of an old Trunk; but the Plaintiff ha- 


ving gotten the ſame into his Cuſtody, brought this Bill for a ſpeci- 
fel Performance thereof. " 18 
For the Defendants it was inſiſted, that though by the firſt Part of 
the Articles they ſeemed to be only executory, yet by the laſt Part, 
by the Covenant to ſtand ſeiſed, that they were actually and imme- 
diately executed; that he thereby covenanted to ſtand ſeiſed to the 
before- mentioned 1ſes, till a Settlement was made thereof accord- 
ingly; that no ſuch Settlement having ever been made, the Uſes con- 
tinued to be executed by Virtue of that Covenant; that by theſe 
Uſes he was plainly Tenant in Tail, then by the Pine had bound his 
Iſſue, and made himſelf Maſter of this Eſtate, which he might ſet- 
tle and diſpoſe of as he thought fit; that he was Tenant in Tail, ap- 
from this, that if a Settlement had been made purſuant to the 
very Words of the Articles, he had an Eſtate-tail in himſelf ; that 
wherever the Anceſtor takes an Eſtate for Life, and —— 
2 t 
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the ſame Deed, a Limitation is made to the Heirs Males or Heirs 
Females, of his Body to be begotten; that in ſuch Caſe the Heirs 
Males, or his Heirs Females take by Deſcent; and not by Purchaſe; - 
that this is a known and ſtanding Rule of Law which has never yet 
been ſhaken ; that the Limitation after to the Heirs Males of ſuch 
Heirs Males was Tautology, and of no Uſe;. that it was ſaying 
no more than what the Law would have ſaid without theſe Words; 
and therefore, if there were two ſuch Limitations one after another, 
they would not impeach or controul the firſt Limitation ; and this 
appears clearly by Shelley's Caſe, 1 C. and in a Caſe of * Legat and . 5 1, 
$hervell in this Court, where the Judges of C. B. by Certificate un- Caſe, infra 
der their Hands, gave their Opinions accordingly, that the Settle- —_— 
ment being actually executed, the Law was open, and the Plaintiff mes an 
had no Occaſion to come into this Court for a ſpecifick Execution of 
what was already executed; that this was plain from the Covenant, 
that the Wife ſhould enjoy during her Life, free from Incumbrances ; 
and this Covenant does not go to the whole Eſtate agreed to be ſettled, 
but only to the Eſtate for Life of the Wife; that if the Iſſue were in- 
tended to take as Purchaſers, this Covenant would have been extend- 
ed to the whole Eſtate, as the Iſſue under this Marriage Contract 
were Purchaſers of it, as well as: the Wife; but the Heirs Males of 
the Body of Sir 7obn Trevor coming in only by Virtue of the Intail; 
it would have been vain and idle to have carried that Covenant be- 
yond the Eſtate for Life of the Wife, becauſe it would only be a Co- 
venant for himſelf, that the Clauſe without Impeachment of Waſte 
did not neceſlarily argue an Eſtate for Life in Sir Fohn Trerur; that 
it was for the Sake of the intervening Jointure to his Wife, which 
would have obſtructed that Power without expreſs Words; and he 
might have been enjoined from Waſte in this Court, for the Preſerva- 
tion of her Jointure, if he had not reſerved to himſelf an expreſs Li- 
berty of committing Waſte; that this Court was not bound in all 
Caſes to carry Articles executory (admitting this were ſo) into Exe+- 
cution ; that if the Nature and Circumſtances of the Caſe were ſuch 
as to make it unequitable and unconſcionable, this Court would ne- 
ver decree a ſpecificx Execution of Articles; that in this Caſe it was 
unreaſonable to ask Aſſiſtance of this Court, when ſo much 
Compenſation was to come to the Plaintiff; that by the Deſcent of ſo 
great a Real Eſtate, and the Acceſſion of ſo great a Share of the Per- 
ſonal Eſtate, the Plaintiff was abundantly recompenſed for the Value 
of the Eſtate in Queſtion ; that it was in Sir John Trecor's Power to have 
prevented him of either, and his not doing it was equivalent to an ex- 
preſs Deviſe thereof to him, and therefore ought to be look'd on as a 
Satisfaction; that in the Caſe of Blandy Wigmore, in this Court, where 
the Husband, before Marriage, gave a Bond to leave his Wife worth 
Joo J. if ſhe ſurvived him; and he afterwards died Inteſtate; and her 
diſtributive Share came to above 500 J. this was adjudged: a Satisfac- 
tion of the Bond; that Sir John Trevor plainly took it, he had a 
Power over this Eſtate ; that his Judgment was ſo well known, that 
he never would have attempted it, if he had not thought it clear; 
that the Diſobedience and Behaviour of his Son, the Plaintiff, were 
ſuch, as put him under a Neceſſity of conſidering the Nature and Ex- 
tent of his Power over this Eſtate; and ſince he who was ſo good a 
Judge in. Caſes of this Nature, had diſpoſed; of the Eſtate, this — 
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would preſume he had Power ſo to do, and that the Motives of his 
Proceeding herein were juſt and warrantable. 

But notwithſtanding theſe Reaſons it was decreed for the Plaintiff, 
my Lord Chancellur ſaid, this Caſe ought to be conſidered now ag 
if this Bill had been brought within two Years aftce the Making of 
the Articles; that if a Bill had been then brought, there could have 
been no Doubt but that a Settlement muſt have been deereed pur. 
ſuant to the Intention of the Articles; that upon Articles the Caſe 
was ſtronger than on a Will; that Articles were only Minutes or 
Heads of the Agreement of the Parties, and ought to be ſo modelled 


_ - when they come to be carried into Execution, as to make them ef. 
fectual; that the Intention of the Parties was only to give Sir John 
Tretur an Eſtate for Life; that if it were otherwiſe, it would have 


deen vain and ineffectual; and it would have been in his Power, as ſoon 
as the Articles were made, to have deſtroyed them; that then the Con- 
ſideration of Love and Affection which he had to Jane, and the Heirs 
Males of their two Bodies, would have run thus, that he did, in Con- 
ſideration thereof, ſettle an Eſtate on himſelf, which he might give a- 
way from his Heirs Male whenever he thought fit ; that this was much 
ſtronger, by Reaſon of the Limitation, and to the Heirs Males of 
ſuch Heirs Males iſſuing ; that the Conſtruction contended for by the 
Defendant, would make theſe Words perfectly uſeleſs and idle; that 
he did indeed admit it to be ſo reported in She/ley's Cafe, 1 Ch. but 
he ſaid, 1ſt, That was not at all material to the Principal Point in 
Queſtion there. zh, That in Anderſon's Report of that Caſe, no- 
thing like it was taken Notice of, he ſaid, that few or none of 
the Points reported by my Lord Cook, were the Reſolutions of the 
Court. za, That the Reaſon of that Caſe was, for that if it had 
veſted in the eldeſt Son by Purchaſe, and that Heirs Males of the Bo- 
dy ſhould have only been a Deſcription of a Perſon; that then, if he 
had died without Ille, there had been (as was then held) an End of 
the Eſtate-tail, and none of the younger Sons could have ſucceeded 
to it; but this has been held otherwiſe ſince that Time, and a Judg- 
ment in Point, in Carter's Reports, (as he remembred) that the E- 


| Rate-tail ſhould go to all the Sons ſucceſſively, notwithſtanding its 


veſting in the eldeſt Son by Purchaſe; that he did not know how the 
Caſe of Legatt and Sherwell was; but if it were as cited, he thought 
it not Law; that the Intention of the Articles was plain, to make 
the Iſſue of that Marriage Purchaſers; that they were wholly relative 
to a ſubſequent Settlement to be made, that the Agreement to ſettle 
to the Uſes therein, and alſo in the ſaid Settlement to be agreed up- 
on, could only be intended ſuch other Uſes as were necellary to 
make the ement eſſectual; and that it could never be intended 
other Uſes inconſiſtent with, and repugnant to thoſe Articles; that if 
been their Intent, it had been in Effe& but an Agreement 
Truſtees to ſettle thoſe Lands as he thought fit; that the 
ſes to be agreed upon, muſt not be ſuch as wquld overthrow 

preſent Uſes, but ſuch as would eſtabliſh and ſupport them ; that 
be by a Limitation to Truſtees to ſupport the contin- 

- that this Limitation to the Heirs Male of his Body 
but a Limitation to his firſt and other Sons; and if the 
been ſo penned, would not this Court have decreed a Li- 
Truſtees to preſerye them; or if by Fine, or m—_— 
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they had been deſtroyed before they took Place, would not this Court 
have ſet them up again; that the Limitation to the Heirs Males of 
his Body, upon thefe Articles, was bat a contingent Remaludor 
yet ſuch as within the Intent of the Parties ht to be preſerved; 
that the Covenant fo ſtand ſeiſed was until ſuch 4'ime as the Uſes 
therein were well and truly raiſed, according to the true Intent and 
Meaning of the Articles; that if a Settlement had been made deſec- 
tive in any Particular, that would not have been final or congfyſive ; 
that a ſecond Settlement . muſt have been made till the Uſes therein 
were well and truly raiſed ; that this Covenant for ever ſub ſiſted till 
ſuch Settlement were made; that he did not believe that it was Sir 
Fobn Trecur's Opinion, that he was abfoluts Maſter of this Eſtate, 
and might diſpoſe of it as he thought fit; that if that had been his 


Opinion, he would have thought it ſufficient to have levied a Fine 


thercof, without tranſmitting down his Son to Poſterity with ſuch a 
Blemiſh ; that the Reaſon of that could only be to diſcourage his Son 
from Je to break into the Settlements he had made of this 
Eſtate; that if it were otherwiſe, he thought it no Imputation on 
Sir John Trevor's Judgment; that the Provocations he might be un- 
der from his Son's Diſobedience and Misbehaviour might ſo far biaſs 
his Judgment, as to incline him to think he had Power over this E- 
ſtate ; that he would not look on theſe. Settlements in 1699, as made 
by Sir John Trevor, Maſter of the Ralle, but as made by a Father, 
provoked by the undutiful Behaviour of an eldeſt Son; that he hoped 
never to ſce the Time when this Court ſhould ſo far have Power 
as to judge what Behaviour of a Son- ſhould amount to a Forfeiture 
of his Eſtate, and therefore thought, if the Settlement had been 
made, no Misbehaviour of the Son could amount to a Forfeiture of 
it; that as to the Eſtate deſcended on me eldeſt Son, this came to 
him by Accident; it was not given to him by his Father in Satisfac- 
tion of the Articles; and there may happen a Caſe where no Eſtate 
at all may deſcend to an eldeſt Son; and if a Father, upon ſuch Ar 
ticles, ſhould have Power to defeat an eldeſt Son, and leave him no 
other Proviſion, it would be of dangerous 'Conſequencs to eſtabliſh a 
Precedent of ſuch a Power; that though the eldeſt Son in this Caſe 
happened to be, well provided for, fo were the younger Sons too; 
and as they were ſufficiently provided for, there was tho leſs Reaſon 
to take away this from the Eldeſt; that this Eſtate being ſpeeifical- 
ly agreed to be ſettled, it was a Truft for the eldeſt Son, which he 
came here to have an Execution of, and not to have a R | 
or Satisfaction for it; that this Truſt paſſed with the Lands into 
whoſe Hands ſoever they came, and could not be defeated by any 
Act of the Father, or the Truſtees ; and therefore Con- 
veyance to the Plaintiff, and the Heirs Males of his Body, and an 
Account of the Profits from the Father's Death, and the Deeds and 

Writings to be delivered up. Trin. 1919. between Tyecur and Tre. 
cor. Rz Decron was u at is U Tots L OT 


„and 


enn. 


ä 
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(F) When a Truſt is to be executed, what e⸗ 


ſtate o2 Intereſt is to be conveyed, and to 


= Whom. 5 


1. A Hlusband, as Adminiſtrator to his Wife, obtained a Decree 


| againſt the Truſtees to raiſe her Portion; but he being a 
younger Brother, baving made no Settlement on her, and having a 
Son by her, the Money was decreed to be raiſed, and put out for his 
Benefit for Life, then to the Son for Life, and if he leave Iſſue, then 
for ſuch Iſſue; but if yhe dies without Iſſue, and the Father ſurvive, 


he to have it. Paſch. 1700. between Wyrham and Carutborn. 


2. Upon a Marriage, Articles were entred into, whereby it was 


agreed, that the Wife's Portion ſhould be laid out in the Purchaſing 
of Lands, which ſhould be ſettled on the Husband and Wife for their 
Lives, and the Life of the longer Liver of them, and after to the 


Heirs of the Body of the Wife, by the Husband to be begotten; yet 
the Maſter of the Ro//s decreed the Settlement to be to the firſt and 


other Sons, (5c. ſo as the Husband and Wife might not have Power 


to bar the Iſſue. Mich. 1698. between Jones and Langbton. 
„So where an Eſtate was limited to A. and B. in Truſt for C 
the Heirs of his Body; Prozy/o, that if he die without Iſſue, then 
in Truſt for D. for Life, with Remainders over; and C. brought his 
Bill to have the Truſtees make a Conveyance of the legal Eſtate 10 
him, and that it might be to, him in Fee, to prevent his ſuffering a 
Recovery; the Truſtees, by-Anſwer, ſubmitted to the Court, but 


the other Remainder-men, ho were Defendants, oppoſed the exe- 


cuting any legal Eſtate to & becauſe he would then ſuffer a Reco- 
very, and t the Intent of the Donor, which was, that it ſhould 
be preſerved for them, in Cafe C. had no Iſſue; they alledged, that 
C. had married improvidently and was extravagant, and would ſpend 
the Eſtate, and cited the Caſe at the End of Twine's Caſe, 3 Cv. 
where, if an improvident Man makes a voluntary Settlement, to 
put it out of his Power to ſpend his Eſtate, this Settlement ſhall be 
ſupported, even at Law; and therefore a Court of Equity will never 
help an extravagant Man to deſtroy ſuch a Settlement as this; and 
that in the Caſe of Sir Fra. Gerrard, the Lord Chancellor Feferies 
had refuſed to deeree the Truſtees for Sir Francis, and the Heirs of 
his Body, with a Remainder to a Charity, to convey the legal E- 


ſtate, ſo as to enable him to ſuffer a Recovery. On the other Side it 


was faid, there was no Reaſon my 'Truſtee ſhould hold my Eſtate, 
whether I will, or no; and that if a Court of Equity did not decree 
a Conveyance, in ſuch Caſe, it would be eſtabliſhing a Perpetuity; 
and that the conſtant Courſe of this Court is, that when Money is 
given to be laid out in a Purchaſe, to be ſettled in Tail, with Re- 
mainders over, the Court will decree the-Money to him that was to 
be Tenant in Tail, if he deſire it, to prevent Circuity; but the 
Maſter of the Rolls decreed the Truſtees to execute a Conveyance 
to C. in Tail, but would not decree the Conveyance to be in Fee, 
4 to it; and he ſaid there may be many Reaſons why a 
Court of Equity would not decree a Conveyance at all, in ſuch a 


4 Caſe 
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Caſe, ſometimes for a Politick Reaſon, as if it were to enable a No- 
bleman to ſuffer a Recovery, and leave the Honour bare, without 
Eſtate; or if the Party were a notorious Spendthrift; or when the E- 
ſtate-tail was only by Implication, as he ſaid he took it in Sir Fa. 
Gerrard's Caſe; and he thought it would be an ungodly Thing in 
the Truſtees to execute a Conveyance of the legal Eſtate in ſuch a 
Caſe as this at the Bar, without a Decree of the Court. Hill. 1701: 


between Saunders and Neoil. Nore; Though the Court would “ vers; 
not decree a Conveyance in Sir Fra. Gerrard's Caſe, yet he ſuf- 478. 8. C. 


fered a Recovery as Ceſtui que Truſt in Tail, which was held 
good, * the Eſtate enjoyed under it diſcharged of the Charity. 
ide 2 Vern. 702. 
0 But where on a Treaty of Marriage, Articles were entred into 
for the Wife for Life, Remainder to Truſtees to preſerve contingent 
Remainders, with Remainder to the Heirs of the Body of the Wife 
by the Husband to be begotten, with other Remainders over; and 
the Marriage took Effect; and a Settlement was made to the Huſ- 
band and Wife for their Lives ſucceſſively, Remainder to Truſtees 
to preſerve contingent Remainders, Remainder to the firſt Son of 
that Marriage, and the Heirs of the Body of ſuch firſt Son; and ſo to 
the Second, and other Sons of that Marriage, and the Heirs of the 
Body of the Wife, by the Husband to be begotten; they had Iſſue 
one Daughter only, then the Husband died, and the Wife married a 
ſecond Husband, and they both joined in a Fine and Recovery, by 
which the Daughter being barred of her Inheritance, brought her 
Bill to carry the Articles into Execution ; for that by the Settlement 
Care was taken of the Daughters, uu uant to the Intention of the 
Articles; but no Care was taken of the Daughters, in Regard the 
Limitation to the Heirs of the Body of the Mother by the firſt Nuſ- 
band, made her Tenant in Tail general, and conſequently at Liber- 
ty to defeat her Daughters, as ſhe has now done by this Fine and 
Recovery, which was contrary to the Intention of the Articles, 
which were to make an effectual Proviſion for the Iſſue of that Mar- 


riage; but my Lord Chancellor ſaid, if no Settlement had been 


made, and you had come hither to have inforced the Making of 
one purſuant to the Articles; tis true, this Court would have taken 
Care that the Daughter ſhould likewiſe have been ſecured of the 
Proviſion intended them by the Articles, by limiting a Remainder 
to the Daughters, and the Heirs of their Bodies to be begotten, on 
Failure of Sons; but here a Settlement being actually made, and 
accepted by the Parties; and in the Proviſion for the Sons, ſtricter 
than the Articles themſelves imported; and for the next Remainder, 
it being limited in the very Terms of the Articles, he could now 
make no Alteration in it; and though a Difference was offered, 
where the Settlement was made before Marriage, and where after; 


that where it was before, this Court would not interpoſe, as they 


might, where it was after Marriage; yet the Court had no Regard to 
this Diſtinction, but diſmiſs d the Bill. Paſch. 1715. between Burton 
and Haſtings. | 

5. But where on a Treaty of Marriage between the Defendant 
and the Plaintiff Joanna, the Defendant, entred into a Bond to the 
Plaintiff Foſeph, Father of the Plaintiff Joanna, with Condition, to 


ſurrender certain Copyhold Lands to the Uſe of himfelf for Liſe, Re- 
| 5H | mainder 
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mainder to the Plaintiff Joanna, for Life, Remainder to the Heirs 
of their two Bodies to be begotten, with Remainder to the Heirs of 
the Husband; the Marriage took Effect; and a Bill was brought a. 
gainſt the Husband to compel a Surrender purſuant to the Intent of 
this Bond; and the Husband making Default, at the Hearing was 
decreed to ſurrender to the Uſe of himſelf for Life, Remainder to 
the Uſe of his Wife for Life, Remainder to the Uſe of their firſt and 
other Sons in Tail general ſucceſſively, with a Remainder to the 
Daughters of their two Bodies to be begotten in Tail general; and 
that in the mean Time, till ſuch Surrender was made, the Court 
declared that the Copyhold Land ſhould be held and enjoyed accord- 
ing to theſe Uſes. Paſch. 1716. between Nandick and Malbec. 

6. V. B. deviſed 300 J. to her Daughter M. to be laid out by her 
Executrix in Lands, and ſettled to the only Uſe of her Daughter N. 
and her Children; and if ſhe died without Iſſue, the Lands to be e- 
qually divided between her Brothers and Siſters then living ; the 
Plaintiff married M. the Legatee, and had Iſſue by her, but ſhe and 
her Child being both dead, and the Money not laid out in Land, the 
Bill was, that the Plaintiff might either have the Money laid out in 
Lands, and ſettled on him for Life, as being Tenant by Courteſy, 
or in Lieu of the Profits of the Lands might have the Intereſt of the 
Money during his Life; and it was held by the Court, that if it had 
been an immediate Deviſe of Land, M. the Daughter would have 
been, by the Words in the Will, Tenant in Tail, and conſequently 
the Husband would have been Tenant by the Courteſy ; and in Caſe 
of a voluntary Deviſe, the Court muſt take it as they found it; al- 
though upon the like Words in Marriage-Articles, it might be other- 
wiſe, where it appeared the Eſtate was intended to be preſerved for 
the Benefit of the Iſſue; and therefore decreed the Money to be con- 
ſidered as Lands, and the Plaintiff to have the Intereſt or Proceed 
thereof for his Life, as Tenant by the Courteſy. Hill. 1705. between 
Seweetapple and Bindon, 2 Vern. 536. | 

7. A. by Will bequeathed the Surplus of his Perſonal Eſtate to be 
laid out in a Purchaſe of Lands to be ſettled on B. his Nephew, for 
Life, and after his Deceaſe, to the Heirs Males of the Body of the 
ſaid Nephew, and to the Heirs Males of the Body of every ſuch Heir 
Male, ſeverally and ſucceſſively one after another, as they ſhall be in 
Seniority of Age and Priority of Birth; every elder and the Heirs 
Males of his Body to be preferred before every younger; and for 
Want of ſuch Iſſue, to his Brother C. the Plaintiff, for his Life, (5c. 
in the ſame Manner. Y. the Nephew, brought a Bill to have an Exe- 
cution of the Truſt (out C. the Plaintiff was no Party to the Suit) 
and had a Decree, that an Account ſhould be taken of the Aſſets; 
that the Eſtate ſhould be laid out in Land, and that to be ſettled by 
the Approbation of a Maſter, according to the Direction of the Will; 
after the Account was taken, B. petitioned the Court, ſuggeſting, 
that if the Money ſhould be laid out in a Purchaſe, he was to be 
made Tenant in Tail of the Land by the ſaid Will, and might im- 
mediately bar it; and therefore prayed, that no Purchaſe might be 
made, and obtained an Order to that Purpoſe, and had the greatelt 
Part of the Money paid him; but before the Reſt was paid, died 
without Iſſue, having firſt made his Will, and ſubjected all his Real 
and Perſonal Eſtate to the Payment ef his Debts; and this Bill was 

* brought 
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brought by C. to have an Account of the Eſtate, and that it might 

be laid out in a Purchaſe for his Benefit; for that B. was not, by 

his Uncle's Will, to have been Tenant in Tail, as he alledged, and 

that the former Proceedings were colluſive, and he no Party to 

them, and fo not bound by them. It was faid, it is plain; from the 

Frame of the Will, that the Teſtator's Meaning was, that his Nephew 

J. ſhould be only Tenant for Life, and not have Power to bar his 

lſſue; and then a Court of Equity will decree it to be ſettled accord: 

ing to the Intent of the Teſtator; and the Caſe of Leonard and Earl 

of Suſſex was cited, and the, common Caſe of Marri-ge-Articles; 

where, though they were ſo worded, as that if a Settlement were 

made in the preciſe Words of them, the Husband would be Tenant 

in Tail; yet this Court has decreed it to be ſettled on the Husband for 

Life only, and then upon the firſt and other Sons. On the other Side it 

was ſaid, if the latter Words in this Will ſignify any Thing, it is no 

more than what is included in the firſt, & expreſs exrum que rcite 

inſunt nihit operatur ; that this therefore is an equitable Eſtate, and 

way be barred by Deed, Sc. Lord Keeper: There having been a 

De ree already in this Caſe, it muſt depend on what it is at Lau- ; 

and I am inclined to think the Judges there may take it to be an 
Eltate-tail; if it were res integra, I think the Court had better in 
ſuch Caſes decree the Truſt to be executed according to the (4) Let- (a) It is nov 
ter, and let the other take what legal Advantages he can; but that ery) _y 
has gone too far to be diſturbed now the Thing is done, and not open Chancery; 
to me; and there may be a Parity of Reaſon between a conſtructive bat if ry 
Tenancy in Tail and an expreſs one; and Parity of Reaſon to have Truſtees — 
an equitable Tail bound by Decree (not by Deed) as a real one by be Uſe of 
Recovery, where Settlements are agreed to be made upon valuable — bog 
Conſiderations, this Court will aid in artificial Werds, and make an Body, with 
ertificial Settlement; but I never knew it done for a bare Voluntier ; — 
the Doubt in HHelley's Caſe, 1 Co. aroſe about the Word Heirs; but, the rating 
as I ſaid before, this muſt depend on what it is at Law; therefore are not to 
fer a Caſe be made, and I will deſire the Opinion of the Judges of —oragy Ah an 
the C. B. upon it. Paſcb. 1706. between Legatt and Shezwell, Eftare-tail, 
2 Vern. 551. & C. Note; Afterwards, three of the Judges certified very ing 


their Opinion, that B. the Nephew, had but an Eſtate Tail. Power to bat 
th ˖ 

when the Conveyance is made to him, and it would avoid Cireuity; ſo if a Sum of — 4 
pointed to be laid out in a Purchaſe, and the Lands to be ſettled in Tail, the Purchaſe and Settle- 
ment ſhall be made accordingly, and not the Money paid the Party; for the Remainder-man has a 
Chance for the Eltate, in Cale the Tenant in Tail in Poſſeſſion die wi hout Iſſue before any Reco- 
very ſuffered, which he may omit through Ignorance or Forgetfulneſs, or he may be prevented by 
Death before he has compleated it. 


8. Henry Co/lingzvocd, the Plaintiff's Brother, having married Cu- 
tharine Moreten, the only Daughter and Heir at Law of George 
Moreton, in order to pay off ſeveral Debts which were charged on 
his own Eſtate, and likewiſe ſeveral Debts which were charged on 
his Wife's Eſtate, both by her Father and her two Brothers, who 
were dead, and alſo by herſelf, by Leaſe and Releaſe and Fine, in 
1709. Henry and his Wife conveyed the Wife's Eſtate to Truſtees 
and their Heirs, in Truſt to ſell and diſpoſe thereof, and of every or 
any Part thereof, for Payment of the ſaid Debts, with Intereſt and 
Charges; and if any Money ſhould remain in the Truſtees Hands; 
they were to pay it to the ſaid Henry and Catharine his Wife, as the 
faid Henry and Catharine ſhould by any Writing duly executed, Fn 
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fore three or more Witneſſes, direct or appoint; the Truſtees ſold all 
the Lands, except two Farms, and paid all the Debts; Carbarinę 
died in the Life-time of her Husband, leaving Iſſue my a Daughter 


7 


who was married to the Defendant; Henry Collingwood, by his Will 
4th of Jan. 1710. deviſes thus: I give to my dear Brother, George 
Collingwood, (the Plaintiff) all my Lands and Houſes, with the Ap- 
purtenances lying and being in 4. to the Uſe of him and his Heirs, 
and dies, leaving no other Lands in 4. but the two Farms above- 
mentioned, which were his Wife's, and remained unſold after his 
Death ; the Defendants entred on theſe two, Farms, claiming them 
as the Inheritance of the Mother, and that from her they deſcended 
to the Defendant, her Daughter; and they inſiſted, that Henry had 
no Power under the Settlement, to diſpoſe of the unſold Farms, but 
that the ſame, or the Truſt thereof, deſcended to the Defendant ; 
upon which this Bill was brought for a Diſcovery of the Settlement 
and Fine, and to have a Conveyance from the Truſtees; and it was 
inſiſted on for the Plaintiff, that it appeared by the Settlement, that 
all the Eſtate was intended to be ſold; in which Cafe Henry ſuryi- 
ving would have been intitled to what was unſold, as he would have 
been to the Purchaſe-money, if ſold, and conſequently had a Power 
of diſpoſing thereof; and that the Truſtees, after the Truſts perform- 
ed, ſtood ſeiſed in Truſt for Henry and his Heirs, who had by his Will 
well deviſed the ſame to the Plaintiff; the Defendants inſiſted, that 
the Reaſon of ſubjecting the whole Eſtate to be ſold for the Payment 
of Debts, was, that there might be a ſufficient Fund for that Purpoſe, 
not to empower the Truſtees to ſell the Whole for the Sake only of 
turning it into Money; when it appeared that Part thereof would be 
ſufficient; that they had accordingly done their Duty, in ſelling as 
much as was neceſſary; and for what remained unſold, it was a re- 


ſulting Truſt for the Defendant, the Heir at Law, and that as it was 


the Wife's Inheritance, it was not ſubject to the Husband's Debts, 


but at her Pleaſure; and when ſhe has been ſo kind as to let in 


them on her own Eſtate, it would be unreaſonable to carry it fur- 
ther, and take away her whole Eſtate from her, only to enable her 
Husband to give it away, and even diſinherit, as he has done in this 
Caſe, both his own and his Wife's only Daughter and Heir at Law; 
and in this Caſe there was an Overplus in Money, even of what was 
actually ſold, which the Husband gave away to a Woman he had 
Children by, and gave his own Daughter but one Guinea; but my 
Lord Chancellor was of Opinion for the Plaintiff, and decreed a Con- 
veyance to be made to him by the 'Truſtees of the unſold Eſtate, 
and ſaid, that the Truſtees having Power to ſell the Whole, it muſt 
be conſidered in Equity as if actually fold, in which Caſe the Mo- 
ney would have gone to the Husband, and ſo muſt the Land too, 
elſe it would be in the Power of the Truſtees to make it Land, or 
make it Money, at their Pleaſure, and ſo to give it to whom they 
ſhould think fit; but the Intention appearing to be, that the Reſidue 
ſhould go to the Husband and Wife, and the Survivor of them, it 
muſt go accordingly, whether Land or Money, Paſch. 1727. be- 
tween Collingzword and Wallis. 

9. So where A. having five Nieces, his Coheirs at Law, who had 
each of them ſeveral Children, deviſed a very conſiderable Eſtate to 
Truſtees and their Heirs, to be ſold, and to put the Money ariſing 


by ſuch Sale, into five equal Parts and Shares, and out of each 5th 
HT Part 


* 
— 
* 
* 
* 
\ 
* 
- 
* 
* 
. 
* 
. 
* * 
* 
* 
. 
. 
* 
” 
he * 
- 
* 
9 


Truſt and Truſtees. 
Part or Share, to pay 100 /. a- piece to the ſevetal younger Children of 
each of his tive Nieces, and the Reſidue of the Money ot each 5th Part 
to be paid to ſuch of his ſaid five Nieces as ſhould be then living; and 


in Caie of their Deaths, then their Shares to be equally divided a- 
mongſt their younger Children, which would be alive at the Time 


the Devidends were, or ought to be made; great Part of this Eſtate 


was ſold many Years ſince, and the 1000/. a-p'ece to the ſeveral 


Children of the five Nieces had been paid, after which the Nieces 


themſelves being intitled to the Remainder of the Truſt Eftate, 
choſe not to have it ſold, but continued to receive the Rents and 
Profits thereof in five equal Shates for ſeveral Years; and they being 
all now dead, the eldeſt Son of each of them claimed it as à reſulting 
'Truſt for their reſpective Mothers, and that from them it deſcended 
to their eldeſt Sons as Heirs at Law; and the rather, for that all the 
Purpoſes for which the Truſt was created, being ſatished, their Mo- 
thers might, in their Life-times, have compelled the Truſtees to have 
executed Conveyances to them reſpectively of the unſold Eſtate; and 
they, as their Heirs at Law, ſtood in their Place, and had the ſame 
Right; and that otherwiſe it would be in the Truſtees Power, by dc- 
laying or haſtening the Sale, to give the Surplus to whom they 
pleaſed; and that it was now two Years ago ſince the Truſt was 
created, and yet great Part of the Eſtate remained. till unſold ; but 
the Court directed the Reſt of the Eſtate to be fold, and the Money 
to be divided among the Younger Children of each Niece, according 
to the Will, as it would have been if the Nieces had died before the 
1000/. a- piece to their younger Children had been paid, or before 
ſufficient of the Eſtate could have been ſold for the railing thereof, 
the Teſtator plainly intending that the younger Children of each 
Niece, not their eldeſt Sons, or Heirs at Law, ſhould ſtand in their 
Mother's Place; and greatly blamed the Truſtees for having fo long 
delayed the Sale. Paſch. 1727. between Dacers and Fi lkes. 


(G) Truſtees, how to Account, and what Al⸗ 
lowances to have, 1 


1. HE Defendant was Truſtee to the Plaintiff, an Infant, who 
received for him 40 J. in Gold; the Truſtee was robbed by 

his own Servant, who lived with him in the Houſe, of 206 J. and this 
40 J. which laſt Sum was only proved by his own; yet my Lord 
Chancellor allowed it on Account, for he was but to keep it as his 
Own. Hill. 30 Car. 2. between Morley and Morley, 2 Chan. Ca. 2. 
2. A Truſtee ſhall not be charged with imaginary Values, but on- 
ly as Bailiff, tho very ſupine Negligence might indeed, in ſome Caſes, 
charge a Truſtee with more than he had received; but the Proof 


thereof muſt be very ſtrong; and it is a Hardſhip on him, that he is 


allowed nothing for his Pains. 1 Fern. 144. and ſaid, that it was a 
hard Rule to charge a Truſtee with what he had made, or might 
have made, without his wilful Default; but the Reaſon was, be- 
cauſe the Court could never yet find where elſe to fix the Meaſure. 
3. If a Truſtee ſues for the Truſt Eſtate, and obtains a Decree 
with Coſts, of Courſe, and the Coſts taxed him are ſhort of his Real 
Colts; and the Ceſtur que Truſt exhibits a Bill for an Account of the 
Truſt Eſtate; the Truſtee, in = Disburſements, ſhall be allowed 
$ | the 
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the full and neceſſary Coſts, and ſhall not be concluded by the Colts 
taxed. Hill. 24 Car. 2. between Amand and Bradburne, 2 Chan, 
Ca. 138. 

If two Eſtates are conveyed to a 'Truſtee for Payment of ſeve- 
ral and diſtin&t Debts, and the Heir at Law brings a Bill for an Ac: 
count, and afterwards prays that the Bill may be diſmiſſed as to one 
of the Eſtates, yet an Account ſhall be taken of both Eſtates. 1 Fern. 
28. h | f | | 
J. 4. deviſed 100 J. a- piece to four Children, payable at Twenty- 
one, or Marriage, with Maintenance, not excceding the Intereſt; in 
the Mean Time B. was appointed Truſtee of a Truſt Eſtate, to raiſe 


and pay the LE” as aforeſaid; and he paid 20/4, in placing out 


one of the Children Apprentice, who died before his Age of twenty- 
one Years; and the Court held that the 20/4, was well laid out, and 
that the Truſtee ſhould be allowed it. 2 Fern. 137. 

6. But if a Truſtee for the Payment of Childrens Portions, pays 
one of them his full Share, and the Truſt Eſtate decays, he ſhall not 
be allowed ſuch Payment. 2 Chan. Ca. 132. per Lord Keeper; and 
it was urged, that though the Appointment was to pay one in the 
firſt place, Oc. yet it would not be good, as it did not denote Prefe- 
rence in. the Quantity of the Sum to be paid; but my Lord Keeper 
was of another Opinion as to this Point; but it was clearly agreed, 
that a ſpecifick Legatee may be paid in the firſt place; but for this 
Sid. Title Legacy. p 

7. Although an Executor or Truſtee is not impowered or directed 
to place out Money at Intereſt; yet if he makes Intereſt, he ſhall be 
accountable for it. Paſch. 1706. between Lee and Lee, 2 Fern. 548. 


decreed accordingly. 
But afterwards a Difference was taken by my Lord Macclesfield, 


ciz. that if an Executor or Truſtee of Money places it out in the 
Funds or on other Security, whereby he gains conſiderably, that he 
ſhall have the whole Benefit thereof to himſelf, in Reſpect of the 
Hazard he run of being a conſiderable Loſer thereby, which he muſt 
have born; but if ſuch Truſtee or Executor were an inſolvent Per- 
ſon at the Time of placing out ſuch Truſt-money, there the Ceftut 
que Truft ave the whole Benefit gained thereby, as he only 
could have born the Loſs thereof, if any had happened, the Truſtee 
or Executor, by Reaſon of his Inſolvency, being incapable thereof, 
and conſequently running no Hazard at all. Mich. 1719. between 
Bromfield and Wytherly. 


(H) How far * are anſwerable foz each 
Fi er, 


1. | F two Truſtees for the Sale of a Truſt Eſtate, join in a Con- 

veyance of it to a Purchaſer, and each of them receives 1000/. 
and they likewiſe join in Receipts for the Conſideration- money, tho 
afterwards one of them becomes Inſolvent, yet the other is not liable 
to the Money received by him; for their joining (without which the 
Eſtate could not be fold) was abſolutely neceſſary. Gro. Car. 312- 
2 Fern. 515. & P. 1 Salk, 318. S. P. | 


3 | 2. But 
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2. But if two Executors join in the Sale of the Goods, (5c. of the | 
| Teſtator, they ſhall be both chargeable, tho one of them only re- 


ceived the Money, for their was no Neceſſity for their Toini 
2 Vern. 570. I Salk. 3 18, : g | ] "0 


CAP. IIV. 
Waſte. 


(A) Waſte, in what Caſes reſtrained in Equity, 


fion or Remainder in Fee, and the Leſſee in Poſſeſſion waſtes 


I. F there be Leſſee for Life, Remainder for Life, the Rever- 
I| the Lands, tho' he is not puniſhable for Waſte by the (a) (a) That 


Common Law; yet he ſhall be reſtrained in Chancery, for !uch Leſſee 


this is a particular Miſchief. 1 Rol. Abr. 377. Moor 554. &. P. bs T 
1 Vern. 23. S. D. Common 
Law, during 


the Continuance of the Remainder, tho after its Determination, he is. Vid. Co. Lit. 54. 2 Inf. zol. 
5 Rep. 76. 


2. But if ſuch Leſſee has in his Leaſe an expreſs Clauſe of, Witb- 
out Impeachment of Waſte, he ſhall not be (b) injoined in Equity. (5) Alt 


1 Vern. 23. a Court o 
WES” : - Equity will 
not aſſiſt a Forfeiture, — the Tenant in Poſſeſſion ſhall be reſtrained in Equity from eommitting waſte 
in all Caſes, in which Waſte is puniſhable by Law; and for this Purpoſe an Injunction will be granted 
before the Bill is filed; alſo an InjunQion will be granted to ſtay Waſte in Behalf of an Infant in Ventre 
ſa mere; Equity will likewiſe, in ſome particular Caſes, reſtrain, the Tenant from committing Waſte, 
where it is diſpuniſhable by. Law, either by the Nature of his Etftate, or by expteſs Grant of, qyichou# 
Impeachment of Waſte ; but where by the Agreement of the Parties, the Leaſe is made without Impeach- 
ment of Waſte, Equity will not reftrain the Leſſee from cutting Timber, Plowing, opening Mines, Sc. 
tho' ſuch Leſſee ſhall be reftrained from pulling down Houſes, defacing Seats, Sr. Hard. 96. 1 Chan. 
Rep. 13, 14, 106, 116. 2 Vern. 392, 711. 1 Salk. 161. 2 Chan. Ca. 32. 2 Chan, Rep. 94. 


3. 4. on the Marriage of his eldeſt Son, in Conſideration of 10006 /. 
Portion, ſettled (inter alia) Raby Caſtle on himſelf for Life, with- 
out Impeachment of Waſte, Remainder to his Son for Life, and to 
his firſt and other Sons in Tail Male; afterwards, having taken ſome 
Diſpleaſure to his Son, he got 200 Workmen together, and of a ſudden 
ſtript the Caſtle of the Lead, Iron, Glaſs, Doors and Boards, Gc. to 
the Value of 3000 J. and the Court, on the Son's filing his Bill, * 
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ed an InjunEien to ſtay committi: g of Waſte in pulling down the 
Caſtle; and upon Hearing the Caule, decreed not only the Injunction 
to continue, but that the Caſtle ſhould be repaired, and put in the 
ſame Condition it was in; and for that Purpoſe a Commiſtion was to 
iflue to aſcertain what ought to be repairea, and a Mater to tee it 
done, at the Charge and Expence of the Father, and the Son to have 
his Coſts. Hill. 1716. between Jaue and Lord Bernard, 2 Very, 
738, 339. 1-Salk. 161. S. C. — 

4. It A. is Tenant for Life, Remainder to B. for. Life, Remainder 
to the firſt and other Sons of B. in Tail Male, Remainder to B. in 
Tail, &c. and B. (before the Birth of any Son) brings a Bill againſt _/, 
to ſtay Waſte, and 4. demurs to this Bull, becauſe the Plaintitt had no 
Right to the 'Trees, and none that had the Inheritance was Party ; yet 
the Demurrer will be over-ruled, becauſe Waſte is to the Damage of 
the Publick, and B. is to take Care of the Inheritance {or his Chitaren, 
if he has any, and has a particular Intcrelt himſelf, in Cafe he comes 
to the Eſtate. Trin. 1700. between Darell and Champneſs. 

5. On a Motion for an Injunction to ſtay a Jointreis, "Tenant in 
Tail atter Poſſibility, c. from committing Walte; it was urged, 
that ſhe being a Jointreſs within the 11th ot H. 7. ought, in Equicy, 
to be reſtrained from cutting Timber, that being Part of the Iuter:- 
tance, which by the Statute the 1s reſtrain d from aliening; and the 
Court granted an Injunction againſt wilful Waſte in the Site of the 
Houſe, and pulling down Houſes. Hill. 1701. between Cooke and 
I Haley. | ; e > | 

6. But where a Jointreſs, who had a Covenant that her Jointure 
ſhould be of ſuch a yearly Value, which fell ſhort, tho' her Eſtate 
was not without Impeachment ot Waſte; yet the Court would not 
prohibit her committing Waſte, ſo far as to make up the Defect of 
her ſointure. Mich. 1698. between Carew and Carezw. But if an 
Act ion of Waſte be brought againſt ber, if Chancery will enjoin the 
Aion, Q. 

7. A. deviſed Lands, on which Timber was growing, to his Wife 
for Lite, Remainder to B. in Fee, paying ſeveral Legacies within a 
limited Time, and in Default of Payment, the Remainder to C. he 
paying the Legacies; and on a Bill brought by Z. the Court gave 
him Leave to cut Timber for the Payment of the Legacies, tho it 
was oppoſed by the Tenant for Life and the Deviſee over, he ma- 


king Satisfaction to the Widow for Breaking the Ground by Carriage, 


Waſte, Gc. Trin. 1690. between Claxton and Claxton, 2 Vern. 152. 

8. So where a Man created a Term for 500 Years, in Truſt for 
himſelf and his Wife for Life, Remainder to Truſtees for Payment 
of Debts and Annuities; and by Will deviſed. the Reverſion thereof 


to A. for Life, without Impeachment of Waſte, Remainder to his 


firſt and other Sons in Tail Male, with Remainder over; and . be- 
ing in Want, the Court gave him Leave to cut down Timber to the 
Value of 500 J though the Debts and Annuities were not paid, the 
Truſtees having no Power to fell the Timber, the Debts being like 
to have a long Continuance, and there being a great Deal of decay- 
ing Timber on the Eſtate, Fill. 169. between A(pinzzall and Leigh, 
2 Fern. 218. | 
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CAP. LV. 
Wills and Teſtaments. 


(A) That ſhall be eſtabliſhed in Equity as a good Mili 
of a Heal Eſtate, and here of the Circtumſtances requtſite 
by the 32 H. 8. cap. 1. and the 29 Car 2. cap. 3. 

(B) Of Teſtaments and Nuncupative Mills. 

(C) Fraud in obtaining a Mill, where examfnable, 


(D) Of Republication, and in what Caſes it will make 
the Will good. | | 


(E) Of Revocations in Equity. 


—- 
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(A) What ſhall be eſtabliched in Equity as 4 
good Mill of a Real Eſtate, and here of the 
Circumſtances requiſite by the 32 H. 8. cap. I. 


and the 29 Car. 2. cap. 3. 
I, 

Teſtament, neither could they be transferred from one 

to another, but by ſolemn Livery of Seiſin, Matter of _ 
Record, or ſufficient Writing. O. Lite. 111. b. (a) Becauſe it was 22 
preſumed, that the Teſtator would do that in Extremis, that he io be from 


would not do in his Health; that it proceeded from the Diſtemper of the Nature 


Y the Common Law, no Lands or Tenements (except by 
particular Cuſtom) were deviſeable by any Laſt Will or 


his Mind, by the Anguifh of his Diſeaſe, or by finiſter Perſuaſion, to 1 
which in his Sickneſs he was more ſubject. 1 Rol. Abr. 608. ' © the Relation 


| | that was fir 
eſtabliſhed betwist the Lord and his Tenant. For rho” Donations, after Length of Time, were mad 
to the Tenant and his Heirs, or the Heirs Males or Females of his Body, under certain Duties and 
| Services expreſly reſerved, or which the Law created, and tho' rhe Words Heirs, &*e. be Words of Li- 
mitation, and appropriated to meaſure out the Length or Continuance of the Eftate; yer they wete 
always unde che Heirs of rhe preſent Tenant, who being liable to the ſame Services when they 
came into the Tenancy, the Lord was to have the Tuition and Education of ſuch Heirs, in Caſe the 
2 by Reaſon of their Minority, to be incapable of performing the Services, that fo he might, 
by his Care and Diſcipline, ſecure to himſelf Tenants always capable thereof, either in their own 
erſons, if they happened to be Mates, or by proper Marriages with his Tenants; if they proved to be 
Females; and therefore by no Act of the Tenant's could he diſpoſe of the Feud, fo as to defeat the 
Lord of rhe Advantages of his Seigniory; and hence it was, that a Tenant could not devife it, even 
to his own Heir, ſo as ro make him a Purchaſer thereof; for then he coming in, not by the Donation 
of the Lord, but by rhe Diſpoſition of the Tenant, tho' he remained liable to the naked Services; yet 
the Lord loſt the Advantages of Wardſhip, Marriage, Sr. which were anfiezed only to thoſe who 
came in upon the Terms of his own Donation by Deſcenc, 


5 K 2. But 


* 
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(3) There 2. But the (5) Statute 32 II. 8. cap. 1. enacts, That every Peron 


1 (c) having Manors, Lands, Gc. ſhall have Power to give, (4) diſ 
ſolutions poſe, will, and deviſe by Will in (e) Writing, or otherwite, by Act 
— executed in his Life-time, all his ſaid Manors, Cc. any Law, Sta- 
$ 4 1 . - 

3 to tüte, G c. to the contrary.notwithſtanding, CTC. 

* this Statute | ; 

fade the Making thereof; but as the Statute 29 Car. 2. 1s now the proper Pattern to follow, having al. 
tered the Forms, by requiring more Ceremony and greater Exactneſs, it will be ſufficient barely io men- 
tion ſome of the Caſes on this. (c) That the Lands muſt be fua, and therefore Lands pure haſcd after 
the Will is made, will not paſs, vid. Plecv. 344. Title Deviſe, Letter (E). (d) A Deviſe of an Autho- 
rity to Executors to ſell, is within the Act. Moor 341. Cro. Fac. 145. (e) A Man beyond Sea wrote a 
Letter, in which he declared his Will to be, that his Land ſhould go in ſuch Manner; and adjudged 
a good Will. Moor 177. Pl. 314. So it a Man had ordered one to make his Will, and thereby to deviſe 
IWhite-acre to 4. and his Heirs, and Black-acre to C. and his Heirs, and he had wrirten the Deviſe to 
A. but before the Deviſe ro C. was wrote, the Deviſor had died; yet as to A. this had been a good De- 
viſe. 3 Co 31. b. So a Will was held good, where a Lawyer took only ſhort Notes, with Deſign to reduce 
it into Form, which he afterwards did; but the Deviſor died before it was read to him. 1 47d 34 
Kel. 209. Dyer 72. 1 Bren. 44. A Will wrote without the Appointment of the Teſtator, if read 10 
him, and approved by him, good. Signing and Sealing was not neceflary. Vide Cre. Eliz. ico. N. Dyer 


72.4. Aarch 206. 2 Leon. 35. 1 Sd. 315. 


3- An Uncle having deviſed his Eſtate from his Nephew and Heir 
at Law, a younger Brother, of the Heir at Law, at the Uncle's Fu- 
neral, ſnatched the Will out of the Hands of the Executor, and tore 
it in many ſmall Pieces; but moſt of them, and particularly ſuch 

Part wherein was the Deviſe of tlie Land, were picked up and 
ſtitched together again; and on a Bill to have the Will eſtabliſhed, it 
(f) Awin was decreed, that the Deviſee ſhould (F) hold againſt the Heir, and 
tho” gnawn he to convey to him, altho' there was no direct Proof made, that 


ro pieces bY the Heir directed the Tearing of the Will. Mich. 1702. between 


Rats in the : | 

Life of the Haines and Haines, 2 Vern. 441. 

Deviſor, if x % NE” 1 1 
by joining the Pieces together the Contents can be known, will be good; ſo if a Will continues in 
Writing at the Death of the Deviſor, tho* gnawn, burnt, or loſt after, it ſhall ſtand good. Allen 2, 55. 
A Writing in- Form of an Thdenture, and ſegled and delivered, if proved to be intended a Will, ſhall 
be good, as ſich. 1 Chan, Ca. 248. 1 Med, } Bye 2 | 


4. A. by Will in Writing, atteſted by three Witneſſes, deviſed a 

Copyhold Eſtate to his Wife; afterwards the Teſtator, on the Day 

of his Death, directed his Nephew to obliterate ſome Deviſes, but 

nothing as to the Copyhold deviſed to his Wife, and then cauſed a 
Memorandum to be wrote, that he examined, peruſed and approved 

of the Will, as fo obliterated and altered by his Nephew, in his Pre- 

(a) By the ſence, but did not republiſh it in the Preſence of (g) three Witneſles, 
21 but directed his Nephew to have it wrote out fair; but before it was 
enadted, that broyght back, he became dclirious; and this was held a good Will 


allDeviſecof as to the Copybold. Paſch. 1705. between Burkitt and Burkitr, 
nements de- 2 Fern. 498. ö | 

viſeable by 

the Statutc of Wills, or any Cuſtom, ſhall be in Writing, and ſigned by the Party deviſing, or ſome 
other in his Preſence, by his DireQion, and ſhall be atteſted and ſubſcribed in his Preſence, by three 


or more credible Witneſſes, or elſe ſhall be void. 


5. If a Will is atteſted by three Witneſſes, who ſeverally ſigned 
their Names, not being preſent together; yet each Signing being in 
the Preſence of the Teſtator, makes it a good Will within the Sta- 


* tute. 2 Chan. Ca. 109. | 
| 6. But if a Man ſubſcribes and publiſhes his Will in the Preſence 


of two Witneſſes, and they ſubſcribe it in his Preſence, and after makes 
a Codicil in Writing, reciting, that he had made a former Will, and 


confirmed the ſame (except what was excepted by the Codicil) and 
I | declares 
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declares, that the Codicil ſhould be taken as Part of his Will, and 
publiſhes it in the Preſence of one of the ſame, and another W itneſs; 
this is not a good Will, for there were not three ſubſeribing Witnelles 
in the Preſence of the Teſtator; and one of the Witneſſes to the Co- 
dicil never ſaw the Will. Between Lea and Lib, 3 Mod. 262. ad- 
judged, though objected the Will and Codicil made but one Will, 
and the Circumſtance of three Witneſſes wanting to compleat the 
Will, was perfected by the Codicil. | 

7. So if a Man makes a Will in ſeveral Pieces of Paper, and there 
are three Witneſſes to the laſt Paper, and none of them ever ſaw the 
Firſt ; this is not a good Will. 3 Mod. 263. per Curiam. A Will void 
for Want of Witneiles will not operate as an Appointment to a Chas 
rity. Vid. 2 Vern. 498. and Title Charity. | 

8. The Teſtator deſired the Witneſſes to go into another Room 
ſeven Yards diſtant, to atteſt his Will, in which there was a Window 
broken, thro' which the Teſtator might ſee them; and it was held, 
that this Will was according to the Statute of Frauds; for though 
the Statute requires Atteſting in his Preſence, to prevent obtruding 
another Will in the Place of the true one; yet it is enough if the Te- 
ſtator might ſee; it is not neceſſary, that he ſhould actually ſee them 
ſigning ; for at that Rate, if a Man ſhould but turn his Back, or 
look off, it would vitiate the Will; and here the Signing was in the 
View of the Teſtator; he might have ſeen it, and that is enough; 
ſo if the Teſtator being ſick, ſhould be in Bed, and the Curtain 
drawn. Paſch. 3 Fac. 2. between Shires and Glaſcock, 2 Salk. 688. 
adjudged in C. B. on a ſeigned Iſſue. 2 

9. If the Teſtator writes the Will with his own Hand, though he 
does not ſubſcribe his Name, but ſeals and publiſhes it, and three 
Witneſſes ſubſcribe their Names in his Preſence, it is a good Will, for 
his Naine being wrote in the Will, it is a ſufficient Signing ; and the 
Statute does not direct, whether it ſhall be at the Top, Bottom, Gc. 
Between Lemayne and Stanley, 3 Lev. 1. adjudged per totam Cu- 
riam, and by three Judges againft one, the Sealing is a Signing with- 
in the Act: And note; It is not ſaid in the Act, that the Signing ſhall 
be in the Preſence of the 3 Witneſſes at the ſame Time. 3 Mod. 219. 


(B) Of Teſtaments and Nuncupative Wills; 


1. J Being very ill, deſired B. to make her Will, who wrote dowri 

only Names and initial Letters to this Effect, 1g. To The. 
Weft 200]. to Jo. Dad. 100 J. to Reb. Cro. 50 J. to if. to Self 
10 J. and fo to ſeveral other Perſons in like Manner, to above 4000, 
which being more than her Eſtate; B. made an Alteration in a ſe- 
cond Column, by ſubſtracting Part of the Sums from ſome of the 


Legatees, as ſet down in the ſecond Column, and then told A. the 


Senſe of the propoſed Deviſes; there were two Perſons in the 


Room that did not hear any Thing that paſſed between A. and B. 


but only heard the Teſtatrix at laſt pronounce, that all was well ; 
B. went to a Scrivener to have the Deviſes drawn out at Length and 


in Form, and before ſhe returned the Teſtatrix died; the Judge be- 
low pronounced tor this Will ; but upon an Appeal to the Delegates 


it was reversd; and in this Caſe it was agreed, that if the Will had 
been written in Words at Length, ſo as they had carried a _ and 
he TR can- 
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Meaning in themſelves, it had been a good Will; for that there was 
one Witneſs that wrote it, and two that heard the Teſtatrix pro- 
nounce, that it was well; which would have been intended to have 
amounted to a ſecond Witneſs, in regard it appeared on all Hands, 
by ſeveral Witneſſes, that the Teſtatrix did then ſeriouſly diſpoſe her- 
ſelf to making her Will; and for that was quoted the Caſe of one Pep- 
per, where à Perſon diſpoſed herſelf to make her Will, and dictated 
it to a Perſon, who wrote it down; and anbther, not called in as a 
Witneſs, lay behind the Hangings out of Curioſity, and yet ſuch Will 
was allowed to be good, being proved by theſe two Witneſſes; but 
they diſtinguiſned this Caſe, becauſe the Will was not ſubſtantive, but 
was to take its Senſe from the Interpretation of the Witneſs, and ſo 
there would be Iunuendo n Imuendo; which made it purely a 
Nuncupative Will; and as ſuch, not being gtteſted by the Number of 
vs Ac the Witneſſes appointed by the (a) Statute of Frauds and Perjuries, the 
cap. 5. it is Will and Legacies were void. 26 Feb. 1710. between Davis and 
enatcd, that Cyhceſter, before the Delegates. 5 = ya 


no Nuncu- 3 | 
tive Will ſhall be good, where the Eſtate bequeathed exceeds the Value of zo J. that is not proved 
y the Oath of three Witneſſes that were preſent at the Making thereof, nor unleſs the Teſtator bid 
the Perſons preſent, or ſome of them, bear Witneſs, that ſuch was his Will, or to that Effect; nor un- 
leſs made in the laſt Sickneſs of the Deceaſed, and in his Dwelling-houſe, or where he had been reſi- 
dent ten Days, or more, before the Making of the Will; except where ſurprized and taken fick from 
home, and died before his Return; and by the ſame AQ, after ſix Months paſſed after Speaking the 
tended teſtamentary Words, no Teſtimony ſhall be admitted to prove any Nuncupative Will, un- 
cſs the Teſtimony or Subſtance thereof was committed ro Writing within fix Days after the Making 
the ſaid Will, — And by the ſame AQ, no Probate of any — — Will ſhall paſs the Seal of 
any Court, till feurtcen Days after the Teſtator's Death, nor ſhall oved till Proceſs have iſſued 
to call in the Widow or next of Kin to conteſt it, if they will; provided Soldiers in a&ual Service, 
and Mariners at Sea, may diſpoſe of their Perſonal Eſtate, as they might before the Act. 


2. Dr. Shallmer, by Will in Writing, gave 200/. to the Pariſh of 
St. Clements Danes, and after Prew, the Reader, coming to pray 
with him, his Wife put him in Mind, to give 200/. more towards 
the Charges of Building their Church, at which, tho” Dr. Sha/lmer 
was at firſt diſturbed, yet after faid, he would give it, and bid Prem 
take Notice of it; and the next Day bid Prew remember of what 
oe had ſaid to him the Day before, and dies that Day; within three 

r four Days after, the Doctor's Wife puts down a Memorandum in 
Writing of the ſaid laſt Deviſe, and ſo did her Maid; Prez died a- 

bout a Month after, and amongſt his Papers was found a Memoran- 
dum of his own Writing, dated three Weeks after the Doctor's Death, 
of what the Doctor ſaid to him about the 200/. and purporting that 
he bad put it in Writing the ſame Day it was ſpoken ; but that Writing 
which was mentioned to be made the ſame Day. it was ſpoken, did 
not appear, and theſe three Memorandums did not expreſly agree; 
about a Year after, on Application by the Pariſh to the Commiſſio- 
ners of Charitable Uſes, and producing theſe Memorandums, and 
Proof by Mrs Shallmer, and her Maid, they decreed the 200 J. but 
on Exceptions taken by the Executors, the Decree was diſcharged of 
this 200/. and my Lord Chancellor held it not good, becauſe. it was 
not proved by the Oath of three Witneſſes; for tho Mrs. Shallmer 
and her Maid had made Proof, yet Prez was dead; and the Statute 
in that Branch requires not only three to be preſent, but that the 
Proof ſhall be by the Oath of three Witneſſes. Trin. 1704. between 
Philips and the Pariſh of St. Clements Danes. : 

3. A Daughter depoſites 180/. in the Hands of her Mother (the 

Detendant) and afterwards makes her Will in Writing, and _ 
I £ SVIIcs 
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deviſes ſeveral Legacies, and makes her Mother — — 
no Manner of Notice of 0 1 80 J. afterwards, by Word 1. — 


ſhe delires; her Mother to, Sive this. 180.4. to. the /Plaintiff, if the 
thought fit, and then ſbon after died; the Mother proved the Will; 
and this Bill was brought againſt her; to have the 180 J paid; the 
Mother, by her Anſwer, admits ſhe had ſuch a Sum is her. Hands; 
that her Daughter d make ſuch a Requeſt. to her, but that ſhe left 
it to her Election, whether the would give. it to the. Plaintiff, or not, 
by the very Form of the Neviſe; and inſilted, that ſhe did not think 
fit to give it to the Plaintiff; and in this Caſe it Was. agreed; that 
this was not good as a Nuneupative Will, being aboye 30.4. and not 
reduced into Writing within {ix Days after the Speaking, as the Sta- 
tute requires. zh, That if the Defendant had imſiſted on the Sta- 
tute of Frauds and Peryuries, the Court could not have relieved the 
Plaintiff, oute Fr ut in this Caſe, the Defendant having by 
Anſwer confelled;the, Truſt, there was no. Danger; gf, Perjury, from 
Variety of .Proof,;- which was the Miſchief the Statute, intended to 
provide againſt, and therefore the Court took it to be in Nature of a 
Truſt, and decreed for the Plaintiff; and relied principally ori the 
Caſe of Kingsman and Kingsman, where a Man deviſed away art 
Eſtate of 2000/. per Ann. and upwards, from his Son and Heir, to 
a Bargeman, and by bis Will.deviſed. 20 4 a Quarter to his Son; and 
at the Time of his Will deſired, "that if his Set gave Bn ng Trous 
ble or Diſturbance concerning his Willy and behaved himſelf well, 
that he might make it up 40/. a Quarter, if he thought fit; and the 
Court decreed the 40/. to the Son. Paſch. 1718. between Fones and 
Nabbs. But note; the 40 l. per Quarter, in the Caſe. of Kingfinan 
and Kingſman, ſeems to: have. been decreed purely upon the Circum- 


ances and Hardſhip of the Cafe; but in the eſent Caſe there wers 
mm Circumftances or Ingredients of 22 onthe Plaintiffs _ 


5 
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(C) Fraud in obtaining a Mul, where er- 
Aminable. 


I; A Made his Will, and thereby gave the Plaintiff the greateſt 
| * Part of his Perſonal Eſtate, to the Value of 500 J. as was 
proved in the Caſe; but one B. his Maid Servant, had in his Sick- 
neſs, prevailed on him, (as was alledged) to make another Will, and 
to marry her, a Week before his Death, when he lay in his ſick Bed; 
at Six of the Clock at Night, tho' it was really proved by two Mi- 
niſters, that ſhe was, a Year before, actually married to the Defendant 
M. and was then his Wife, and that M. procured the Licence for the 
Marriage of A. to B. and this Will being fet'up by M. Executor to 
B. though it appeared there was as groſs a Practice as could be in 
gaining the Will, the Teſtator being Non Compos, both at the Time 
of Making this Will, and alſo at the Time of this ſuppoſed Marriage, 
and that in his Health, he knew that M. and B. were married, and 
that B. ſuppreſſed the firſt Will; yet that Will fo ſet up, being proved 
inthe Prerogative Court, and the Matter in Queſtion being purely 
relating to the Perſonal Eſtate, the Lord Chance/kr was of Opinion, 
that whilſt that Probate ſtood, this Matter was not examinable in 
Chancery; and tho the Fraud was fully proved, as aforeſtid, and was 
opened to him, he would not hear any Proofs read, but diſmiſſed the 
Bill, Trin: 1686. between Archer and Moſſe, 2 Vern, 8, 9. | 
| 5 L 2. But 
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2. But though Wills gained by Fraud, and proved in the Spiritual 
Court are not to be controverted in Equity; yet if the Party claim- 
ing under ſuch Will comes for any Aid in Equity, he ſhall not have 
it. 2 Vern. 76. nah F; e 

3. It being urged, that a Will concerning Land is only triable at 
Common Law, and that the Party there may take Advantage of any 
Fraud or Impoſition on the Teſtator, and therefore not proper to be 
examined into, or ſet aſide in Equity upon Pretence of Fraud or Sur- 
prize; My Lord Chancelhy held, that there may be a Fraud in obtain- 
ing a Will that may be relievable in Equity, and of which no Ad- 
vantage can be taken at Law; as if a Man agrees to give the Teſta- 
tor 2000 J. in Bank-Bills, if he will deviſe his Eftate to him; and on 
the Delivery of fuch Bills, makes his Will,” and deviſes his Eſtate to 
him, and the Bills prove to be forged or counterfeit. 2 Fru. 700. 

4 But it has been decreed in the Houſe of Lords, that a Will of 
a Real Eſtate could not be ſet aſide in a Court of Equity for Fraud 
or Impoſition, but muſt firft be tried at Law, on Deriſacit vel non, 
being Matter proper for a Jury to inquire into, Fay the 28th, 1728. 


„ „ „ ) What will amount to a Republication, 
and Where @ Republication will make the 
 Devile good. 


7 1. —— RNGG, cane cons Land to a 
IF; / Stranger, an repurchaſes; ws hi Intent, that the 
22 ſaid Will ſhall be his WH}, this is a new Publication, and the Land 
ſhall paſs by the Deviſe. 44 E. 3. 33. 2 R. z. 3. ide 1 Vern. z zo. 

2. So the Teſtator's Say ing, his Will was in a Box in his Study, a- 
mounted to a new Publication. Between Qn and Citron, 2 Vern. 
209. Cited to have been tried before Neri Ch. Juſt. 

3. If a Man ſeiſed of Lands, deviſes all his Lands to J. S. and 
afterwards purchaſes the Manor of D. and after writes in his Will, 
that 7. D. ſhall be his Executor; yet this is not any new Publication 
to make the Lands paſs. 1 Noll. Ar. 618. | 

4- But if after the Purchaſe of the Manor of D. he delivers the 
firſt Will as his Will, and ſays that it ſhall be his Will, without put- 
ting any Words thereto; yet this is a new Publication, to make the 
Lands newly purchaſed paſs. 1 Rol. Ar. 618. 1 Salk. 237. 

5. So if a Man ſeiſed of Lands in D. deviſes to another, by his 
Will in Writing, all his Lands in D. and after purchaſes other 
Lands in D. and after one J. S. comes to him, and requeſts him to 
give him the Buying of the Lands laſt purchaſed ; and he Anſwers 
him, that he will not, but that his Intent was, that thoſe Lands 
ſhould go to his Executors (for the Deviſee was made Executor by 
the Will) as his other Lands ſhould; and after the Deviſor cauſes a 
Codicil to be Writ, in which there is a Deviſe of ſeveral Perſonal 
Things, as Corn, and Implements of Houſhold, and annexes it to 
his firſt Will; and after dies without other Publication ; yet this ſhall 
be a ſufficient Publication to make the Lands newly purchaſed to 
paſs by the Will, for there needs no other Words in the Will than 
there were before; and his Intent appears, that it ſhould be his 1 — 

1 | y 
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the Annexing the Codicil. 1 Rol. Abr. 618. Moor 404. K C. 
95 E. 493. „ Gon. 150. * 235 
6. But if a Man has Iiſue two Da hters, A. and B: and he de- 
viſes Lands to 4. and to the Heirs of her Body; and for Want of 
Iſſue to B. and A. dies in the Life- time of the Teſtator; leaving Iſſue, 
though after the Teſtator annexes a Codicil to his Will, and thereby 
diſpoles of ſome Part of his Perſonal Eſtate; yet this will not a- 
mount to a Republication of the Will, nor give any Title to the 
Iſſue of £4. Mich. 1716. between Hutton and Fugen, 2 Fern: 722. 
Reſolved per Curiam, though the Teſtator had declared in his Will, 
that B. had married againſt his Conſent, and that what he had given 
her, was in full of her Portion, and in Bar of any further Part of his 
R ate. + 130 | | 
7. If one deviſes a Leaſe to his Daughter; and aftetwards renews 
the Leaſe, and afterwards adds a Codicil to his Will, without taking 
any Notice of the Leaſe, whether the Renewal of the Leaſe is a Re 
vocation, and whether the Adding a Codicil to his Will is Republi- 
cation, Onere; & vide 2 Vern. 269. | 
8. If a Man has Iflue three Sons, I YB. and & and deviſes Lands 
to B. in Tail, Remainder to C. and B. has Iſſue two Sons, and dies; 
and after the Deviſor ſays, my Will is, that the Sons of B. ſhall have 
the Lands deviſed to their Father, as they ſhould have had if he had 
lived, and had died after; and then the *Deviſbr dies, whether this 


ſhould amount to a new Publication gubitutur, and two Judges a- 


gainſt Two. Fuller and Fuller, Cro. Elis. 422. | 

9. If J. . has Iſſue two Sons, Wilkam and Robert, and Robert 
has Iſſue a Son named Robert, and J. & deviſes Lands to his Son Ro- 
bert, and his Heirs, and by the ſame Will gives his Grandſon 50 /; 
and Nobert, the Son dies; and after F. J. by Parol, republiſhing his 
Will, ſays, Robert my Grandſon, ſhall take by = Will, as Robert 
my Son ſhould have done; yet the Grandſon ſhall not have the 


Lands, for Lands cannot paſs but by Will in Writing, and his Son- 


Robert cannot import his Grandſon Robert, eſpecially when by the 
ſame Will he has made a Diſtinction between Son and Grandſon; 
Hill. 30 Car. 2. between Strode and Berager, 2 Levi 243. The 
Judgment to the contrary given by three Judges againſt the Opinion 
of Scroggs, in the Common Pleas, is ſaid by the Reporter to have 
been reverſed in J. R. (as he heard) though it was argued, that the 
Words of the Will were proper enough to paſs the Lands to the 
Grandſon ; for that the Addition of Grand, only imported a Diſtinc- 
tion between Father and Son while Living; but that the Father be- 
ing dead, at the Time of the Republication, the Grandſon might 
properly be deſcribed by the Name of Son. 2 Mod. 313. S. C 
1 Vent. 341. 2 Jon. 135. Raym. 408. 


(E) Of Revocations in Equity. 


t. A Man makes his Will duly executed and atteſted; accotding t6 
the Statute of Frauds and Perjuries, and at the ſame Time 

in like Manner executes a Duplicate thereof; ſome Time aftet the 
Teſtator having a Mind to change one of his Truſtees, ordets his Will 
to be wrote over again, without any Variation whatſoever from the 
Firſt, ſave only in tlie Name of that 'Truſteez and when it was ſo 
_ wrote 


* 


wrote over, he executes it in the Preſence of three Witneſſes, and the 
three Witneſſes ſubſcribed their Names, but not in his Preſence; aſter 
this the Teſtator cancels the Duplicate, by tearing off the Sea], and 
then dies; and the Queſtion was, whether this ſecond Will, not being 
good as a Will to paſs Lands, ſhould yet be a Revocation of the 
firſt; and if it ſhould. not, whether the Cancelling the other ſhould 
be a Revocation thereof within the Statute of Frauds and Perjuries; 
and it was decreed, that neither the Making the Second, nor the 
Cancelling of the firſt, was a Revocation thereof; though in the 
Second there was an expreſs Clauſe, that he did thereby revoke all 
former and other Wills; wherein my Lord Chancellor took this Di- 
ſtinction, that the Second was not intended barely a Revocation of 
the Firſt, ſo as to ſignify his Intention of dying Inteſtate, or without 
any Will; but it was intended as an effectual Will to paſs the Lands 
to the Perſons, and in the Manner thereby deviſed ; and therefore, if 
it was not good as a Will to that Purpoſe, it was no Revocation of 
the Firſt ; but as it was ſuppoſed to be valid as a Will for paſſing the 
Lands by the Second; and if a Man by his Will deviſes Lands to A. 
and after makes a ſecond Will, and thereby deviſes the ſame Lands 
to B. if this ſecond Will be not good as a Will to paſs the Lands to 
Z. it ſhall be no Revocation of the Deviſe in the Firſt to A. for it 
is plain, 4. was to loſe only what B. was to gain; and if B. gains 
nothing by the Second, A. ſhall loſe nothing that was given him by 
the Firſt; but if a Man executes a ſecond Will, which appears to 
have no other Intention than to revoke the Firſt, and to die Inteſtate, 
though this Second be not in all Circumſtances duly executed as a 
Will whereby to paſs Lands, yet it will operate as a Revocation of 
the Firſt; and as to the Cancelling or Tearing of the firſt Will, that 
is no Revocation of it in this Caſe, becauſe that was no ſelf-ſubſiſt- 
ing independent Act, but done to accompany, or in a Way of Affir- 
mation of the Second; it was done from an Opinion, that the Second 
had effectually revoked the Firſt, and therefore he tears the Firſt, as 
of no Uſe; but if the Firſt was not effectually revoked by the Second, 
that A& of Tearing the Firſt will not deſtroy it neither; for tho' a 
Man may, by the Statute of Frauds, as effectually deſtroy his Will, 
by Tearing or Cancelling it, as by making a Second; yet if he does 
make a Second, and intends that as a Revocation of the Firſt, if it be 
inſufficient for that Purpofe, as in the principal Caſe, the Tearing and 
Cancelling being only. in Conſequence of his Opinion, that he made 
a good ſecond Will, ſhall not deſtroy the Firſt; but it ought to be ſet 
* ben. up again in Equity. Hill. 1715. between * Onyons and Tryers de- 
741, 2. KG creed. Vide 3 Mod. 220, 258. 3 Lec. 86, 87. 
2. But if a Man cancels or revokes either the Duplicate or origi- 
(% By the nal Will, this is an effectual (a) Avoiding of both, they being both but 
=? 2 ir is one Will, and therefore muſt ſtand or fall together. 2 Fern. 742. per 


cap. 3. it : our 
_— that Curiam; and ſaid to have been ſo reſolved in Sir Edzy. Seymour's Caſe. 
no Deviſe in | \ 

Writing, of Lands, Tenements or Hereditaments, or any Clauſe thereof, ſhall be reyocable, other- 
ways than by ſome other Will or Codicil in Writing, or other Writing declaring the ſame, or by Burn- 
ing, Cancelling, Tearing, or Obliterating the ſame by the Teſtator himſelf, or in his Preſence, and 
by his Direction and Conſent, but ſhall continue, Sc. unleſs altered by ſome other Will or Codieil 
in Writing, or other Writing of the Deviſor, ſigned in the Preſence of Three, or more credible Wit- 
neſſes, declaring the ſame. And by the ſame AQ, no Will in Writing concerning Perſonal Eſtates 
ſhall be repealed, nor any Clauſe or —.— therein altered by Words, or Will by Word of Mouth 
only, except the ſame be in the Life of the Teſtator committed to Writing, and read to, and allow- 
ed by him, and proved to be done by three Witneſſes, — But where a Man by Will in Writing deviſed 
the Reſidue of his Perſonal Eſtate to his Wife, and after, ſhe dying, he by a Nuncupative Codicil, 
bequeathed to F.'S. all that he had given to his Wife; and it was reſolved good; for by the Death of 
the Wife, the Deviſe of the Reſidue was totally void; and the Codicil was no Alteration of the former 
Will, but a new Will for the Reſidue, Raym. 334. 3. A 
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3. A Man makes his Will in Writing, and thereby deviſes 


| all his 
Real and Perfonal Eſtate, to his Wife, her Heirs and Executors, in 
Truſt to pay his Debts and Legacies, and then deviſes ſeveral Lega- 
cies to his Children, and other Perſons, and concludes; In Witneſs 
whereof I hace, to this my laſt Will and Teſtament, containing ni ne 
Herets of Paper, and to a Duplicate thereof, to be left in the Hands. 
of ſuch a one, ſet my Seal to every Sheet thereof, and to the laſt of 
the ſaid Sheets my Hand and Seal, in the Preſence of three Mit- 
neſſes, who all ſubſcribed their Names in due Form of Law; after- 
wards the Teſtator being minded to add other Truſtees to his Wife, 
and make ſome little Alterations in his Will, ſends for a Scrivener, 
and gives Directions to prepare a Draught of Inſtructions for another 
Will, which the Scrivener does accordingly, which the 'Teſtator read 
over and approved very well, and ſets his Hand to it; and being at a 
Tavern, thinking he had now made a new Will, he pulls out of his 
Pocket the firſt Will, and tears of the Seals from the firſt eight Sheets, 
which the Scrivener ſeing, asking him what he was doing. hy ſays 
he, I am cancelling my firſt Will. Pray, ſays the Scricener, hold your 
Hand, the other Mill is not perfefted, it will not paſs your Real E- 
fate for Want of being executed purſuant to the Statute of Frauds 
and Perjuries. I am ſorry for that, ſays he, and immediately deſiſted 
from tearing off the Seals; and in ſome ſhort Time after dies, with- 
out having done any Thing further to perfect the ſecond Will, or 
cancelling the Firſt; after his Death, on Application to the Spiritual 
Court by the Wife, who was made Executrix of this Laſt Will; they 

ſentenced it a good Will as to the Perſonal Eſtate, and admitted her 
to prove it; and on a Bill brought by the Legatces againſt the Wife 
and other Truſtees, to have a ſpecitick Performance of the Truſts in 
the firſt Will, and that the Eſtate might be ſold purſuant to the Di- 
rections of that Will; it was inſiſted upon, that the firſt Will was re⸗ 
voked, either by Making of the Second, or by the Tearing off the 
Seals from the Firſt; but my Lord Chancellor held, that the ſubſe- 
quent Will could be no Revocation as to the Real Eſtate, not being 
executed according to the Statute of Frauds and Perjuries; and that 
as to the Tearing off the Seals from the Firſt eight Sheets, that not 
being done animo cancellandi, was no Revocation; and that the Seal 
remaining whole to the laſt Sheet, was ſufficient, and in Strictneſs it 

was not neceſlary that all the Sheets ſhould be ſealed; but becauſe 
the Spiritual Court had ſentenced the Second a good Will of the 
Perſonal Eſtate, his Lordſhip held it a good Will for the whole Per- 
ſonal Eſtate; and that ſuch Legatees of Perſonalties in the firſt Will, 
as are left out in the Second, muſt loſe their Legacies; but for thoſe 
that had Legacies by the firſt Will, chargeable on the Real Eſtate, 
if the ſame Legacies were deviſed to them by the ſecond Will, that 

they ſhould ſtill continue chargeable on the Real Eftate; provided 
| ſuch Legacies were not increaſed or inlarged by the ſecond Will; for 
though the ſecond Will was not ſufficient in itſelf to charge the Real 
Eſtate, yet ſince the Real Eſtate remained well deviſed by the firſt 
Will, they ſhould be till ſecured by that Real Eſtate, for they were 
not deviſed out of Land like a Rent, but only ſecured by Land, 
which before was well deviſed; but for other new abſolute Perſonal 
Legacies deviſed by the Laſt Will, they ſhould be chargeable only 
upon the Perſonal Eſtate, and ſhould have the Preference to be firſt 
paid out of the Perſonal Eſtate before the other Legacies in the firſt 
;M Will, 
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Will, charged upon the Real Eſtate, becauſe they had their ſevera] 
Funds out of which they were to be paid. Hill. 6 Ann. between Thyde 
and Hyde. 0 b kg | 
4. If 4. deviſes Lands to B. and his Heirs, and afterwards mort. 
ages the ſame Lands to J. S. for Years, or in Fee, tho' a Mortgage 


(a)Vid. 1 Rel. in Fee be a total Revocation at (a) Law, yet in Equity it ſhall be 


Abr. 616. 


a Revocation pro tanto only. 1 Fern. 329, 342,97, 141, 182. 1 Salk, 
158. 8. P. admitted to be a ſettled Point in Equity. 
5. So if a Man ſeiſed in Fee, deviſes it to 7. S. in Fee, or for Life, 


and afterwards makes a Leaſe to 7. D. for Years; this, even at Law, 


ſhall not be a Revocation, but during the Years; for his Intent does 


not appear further than during the Term for Years. Between Moun- 


tague and Fefferies, 1 Rol. Abr. 616 
6. So if a Husband poſſeſſed of a Term for forty Years, deviſes it 


to his Wife, and after leaſes the Land to another for twenty Years, 
and dies, this Leaſe is not any Revocation of the whole Eſtate, but 
only during the twenty Years, and the Wife ſhall have the Reſidue 
by the Deviſe. Between }i/cox and Kent, 1 Rol. Abr. 616. 

7. But if A. deviſes Lands to F. and his Heirs, and twelve Years 
after Leaſes the ſame Lands to B. for ſixty Years, to commence after 
his Death, and delivers the Deed to a Stranger, to the Uſe of B. who 
does not deliver it to B. till after the Death of A. this is a Revoca- 
tion of the whole Eſtate; for both Eſtates are not conſiſtent, nor can 
veſt in B. at the ſame Time; and it was plainly the Intention of the 
Deviſor, that B. ſhould have the leſs Eſtate only. Hill. 45 Eliz. be- 
tween Coke and Bullock, Cro. Fac. 49. adjudged, tho objected, tlat 
it was the Intention of 4. that B. ſhould have his Liberty to take by the 
Leaſe or Deviſe, B. not having agreed to the Leaſe in the Life of A. 
8. But if the Leaſe made to the Deviſee had been to begin either in 
Preſenti or Futuro, in the Life of the Deviſor, it had not been a 
Revocation; for inaſmuch as the Leaſe might have determined in his 
Life, it was conſiſtent with his Will. Cro. Zac. 49. per Curiam. 

9. So where A. by Will deviſed to his younger Son a certain Meſ- 
ſuage for ninety-nine Years, if three Lives lived ſo long, yielding and 
paying to his Siſter, the Plaintiff, 20 J. per Ann. until twelve Years 
old, and thence 40 J. per Ann. for Life; and afterwards the ſaid 4. for 
300 J. Fine, demiſed the ſaid Meſſuage to J. S. for ninety-nine Years, 
if three Lives lived ſo long, yielding and paying 50/. per Ann. to A. 
the Teſtator, his Heirs and Aſſigns; and tho' it was held at the Rolli 
to be a Revocation, yet on an Appeal to my Lord Keeper, he decreed 
it to be no Revocation, and that the Daughter ſhould be paid her 
Annuity; and he ſaid, that the Rule is, where a ſubſequent Act ſhall 
amount to a Revocation by Implication, it muſt be a neceſſary Im- 
plication ; and the Act muſt be wholly inconſiſtent with the Deviſe. 
Paſch. 1705. between Lamb and Parker, 2 Fern. 495. 

10. So if A. deviſes Lands to Truſtees to pay his Debts, and then to 
pay his Wife 200/. per Ann. for her Life; and the Teſtator living ſeve- 
ral Years after, his Debts increaſed from 2000/7. to 10000/. for Soo. 
whereof his ſaid Truſtees were bound, and afterwards A. the Teſtator, 
by Deed and Fine, conveys his Lands to his ſaid Truſtees, to fell to 
pay his Debts, and the Surplus to him and his Heirs; and though the 
Wife joined with him in the Fine and Conveyance; yet this ſhall be 
no Revocation of the Wife's 200 J. per Ann. and ſhe ſhall have the 


200. per Ann. out of the Surplus of the Money, after the Debts 


I paid 
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paid. Mich. 1691. between Fernon and Jones, 2 Vern. 241. decreed : 
but the Reporter adds a O. | ph | 0 
11. But in a Caſe where Edward, Earl of Lincoln, had mortga- 
ged the Manor of S. to the Defendant ynn, and his Heirs, for 
12000/. and afterwards, by his Will, in Default of Iſſue Male of his 
own Body, deviſed it to Sir Fran. Clinton (who was to ſucceed him 
in the Honour) for his Life, with Remainder to his Firſt and other 
Sons in Tail Male, with other Remainders over; and appointed that 
his Houſhold-Goods, at his chief Houſe at S. ſhould remain there as 
Heir-looms to the next Heir Male, who ſhould be Earl of Lincoln, 
and made Sir Francis Clinton Executor; afterwards the Earl (who 
was very Whimſical) took a Fancy to one Mrs. Calvert, Daughter to 
the Lord Baltimore, and fancied he would marry her, (though it was 
proved 1n the Cauſe, there never was any Intention of ſuch Marriage 
in her, or in any of her Relations, nor any 'Treaty about it,) and in 
this Fancy he makes a Leaſe and Releaſe of thoſe Premiſſes to the De- 
fendants Davenport and Townſend, and their Heirs, (in Conſideration 
of the ſaid intended Marriage, as it was expreſſed,) to the Uſe of him- 
ſelf and his Heirs, till the ſaid intended Marriage took Effe&; then as 
to Part in Truſt for Mrs. Calvert, and her Heirs, in Lieu of her Dower, 
and as to the Reſt in Truſt, that the Truſtees ſhould ſell it, to diſin- 
cumber that Part limited to Mrs. Calvert, and the Surplus of the 
Money to his Executors and Adminiſtrators; there was no farther 
Progreſs towards the Marriage; and ſome Time after the Earl died, 
without any Alteration of his Will, and the Honour deſcended to Sir 
Francis Clinton (who had but a very ſmall Eſtate, if any,) who died 
ſoon after; and the Plaintiff, his eldeſt Son and Heir, an Infant of a- 
bout ſeven Years old, brought his Bill ro have the Redemption of the 
Mortgage, and a Conveyance of the Eſtate, and the Defendants 4. 
B. and C. who were Couſins and Coheirs of Earl Edward, brought 
a Croſs-Bill, that they might redeem and have the Eſtate conveyed to 
them; and the only Queſtion was, whether this Leaſe and Releaſe 
were a Revocation of the Will; it was ſaid for the Plaintiff, that the 
Earl had but an equitable Intereſt (the whole Eſtate being before 
mortgaged in Fee), and therefore it ought to be conſidered according 
to Equity; and that tho' ſuch a Leaſe and Releaſe would have been 
a Revocation of a Deviſe of a legal Eſtate, yet it will not be ſo here; 
for the Reaſon the Law goes upon in judging it a Revocation is, be- 
cauſe the Leaſe and Releaſe is a Conveyance of the Eſtate, and ſo 
ex neceſſitate rei a Revocation of the Deviſe; and it is plain the 
Law goes upon this, and not upon any ſuppoſed Alteration in the 
Perſon's Will; for if a Man makes a Will, and _— deviſes Lands 
to J. S. and his Heirs, and afterwards articles to ſell the Lands to 
7.D. and his Heirs, and receives the Purchaſe-money, and dies be- 
fore any Conveyance made, theſe Articles will be no Revocation of 
his Will; and yet it is as plain his Mind and Intention, as to thoſe 
Lands, is altered, as much as if he had actually made a Conveyance 
to F. D. and in Caſe of an equitable Intereſt, the Leaſe and Re- 


leaſe makes no Alteration of the Eſtate, ſo as to induce a Neceſlity - 


of adjudging it a Revocation, as there is in Caſe of a legal Eſtate; it 
is plain as to his Intention, that he did not intend any Revocation or 
Alteration of his Will, unleſs, or until that Marriage ſhould take Effect, 
for by the Releaſe it is limited, that till that Marriage it ſhould be 
to him and his Heirs, which is juſt as it was before; and that Mar- 
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riage having never taken Effect, the Eſtate continues juſt as it was; 


and it cannot be pretended, that this Leaſe and Releaſe are any ex. 
reſs Revocation of his Will; and the Court of Chancery is fo far from 
Plowing the ſtrict Rules of legal Revocations, that it often relieves 
againſt them; and therefore if a Man deviſes B/ack-acre to J. S. and 
his Heirs, and afterwards mortgages to J. D. and his Heirs, this in 
Law is a Revocation of the Deviſe, and yet in Equity it ſhall be 
none farther than to let in the Mortgage; and to this Purpoſe were 
cited ſeveral Caſes; and therefore ſince the Court of Equity muſt in- 
terpoſe for one Side or tother, it was concluded it ought to interpoſe 
for the preſent Earl, and that he ought to have the Redemption of 
the Eſtate, as deviſed by the Will of Earl Edvard; tor the Defen- 
dant it was ſaid; that ſuch a Leaſe and Releaſe would have been a 
Revocation of a Deviſe of a legal Eſtate, and that equitable Eſtates 
are governed by the ſame Rules that legal Eſtates are; and there is 
no Fraud or Circumvention, nor other equitable Circumſtances, to 
make the Court vary from that Rule in this Caſe; and the Will is 
in Diſinheriſon of the Heir, who is always favoured in all Courts; 
and as to the Caſes put, where Mortgages have been held to be no 
Revocation in Equity, it was ſaid the Reaſon of that is, becauſe 
Mortgages are not conſidered as Conveyances of the Eſtate, but only 
Charges upon it; and my Lord Keeper was of this Opinion, and de- 
creed the Plaintiff's Bill to be diſmiſsd, and the Coheirs to have the 
Redemption of the Mortgage. Trin. 1695. between the Earl of 
Lincoln and Rolls & al. Show. P. C. 154. S. C. and the Decree 
affirmed in the Houſe of Lords. | 
12. So where Sir John Huband, by Will in Writing, dated the 
12th of Febr. 1708. deviſed ſeveral pecuniary and ſpecifick Legacies, 
and then gave all the Reſt of his Real and Perſonal Eſtate after all 
his Debts and Legacies paid, to John Pollen, on Condition he took 
the Name of Huband upon him, and the Heirs Males of his Body, 
with divers Remainders over; afterwards, by Leaſe and Releaſe, 
the zoth of Aug. 1709. Sir John Huband, together with 7. $. his 
Truſtee, conveyed ſeveral Manors and Lands in the County of 
Warzwick, to Truſtees and their Heirs, to the Uſe of himſelf for Life, 
without Impeachment of Waſte, and that the Truſtees and their 


| Heirs ſhould execute ſuch Conveyance and Conveyances thereof, as 


the ſaid Sir ohn, by Writing under his Hand and Seal, or by his 
Laſt Will and Teſtament ſhould direct or appoint; and in 1710, Sir 
Fohn died, without altering or revoking the ſaid Will, or making 
any other Appointment touching the ſaid Real Eſtate; and the Que- 
ſtion was, whether this Leaſe and Releaſe were a Revocation of the 
Will, or not; the original Bill of Pollen being to eſtabliſh the Will, 
and the Croſs-Bill to ſet aſide the Will, and have an Account of 
the Profits; and it was decreed, that the Leaſe and Releaſe were a 
Revocation of the Will. Mich. 1712. between Pollen and Huband. 
13. 4. having Iflue four Daughters, and no Male Iflue, deviſes 
Lands to Truſtees in Truſt, to permit his Daughter S. to receive the 
Rents and Profits until her Marriage or Death; and in Caſe ſhe 
married with the Conſent of Two of the Truſtees, and her Mother, 
then to convey the Premiſſes to her and her Heirs; but if ſhe died 
before Marriage, or married without ſuch Conſent, then to convey 
to other Perſons, afterwards S. marries in the Life-time of her 
Father, and with his Conſent, and he ſettled Part of thoſe Lands on 
I | her 
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her and her Husband, and died; and it was held, that this Settlement 
was no Revocation of the Will, as to the Deviſe of the other Lands. 
Mich. 1716. between Clarke and Berkley, 2 Vern. 720. Vid. Where a 
Deviſe ſhall be a Satisfaition, Title Deviſe, Letter (L). | 

14. 4. made his Will, and thereof made lis Brother Executor, and 
deviſed unto his Execytor All his Eſtate both Real and Perſonal, and 
four Years afterwards he marries, and then by a Codicil makes his 
Wife his Executrix; and the Queſtion was, whether the Brother 


ſhould have the Perſonal Eſtate; and it was urged, that he ſhould; 


for he does not take it as Executor only, but by expreſs Words of 
Gift in the Will; and it appears, that there was not only a Benefit 
intended him as Executor, for even the Real Eſtate was deviſed 
to him; but it being in Proof, that he had not any the leaſt Real 
Eſtate in the World, it was faid by my Lord Chancellor, that the Per- 
ſonal Eſtate was, deſigued him only as Executor; and it was there- 
upon decreed for the Widow, the Executrix. 1 Fern 23. 
15. J. S. being a Bachelor, made his Will, and deviſed a Legacy 
of 5001. to his Brother; and other Legacies to other Perfons, and de- 
viſed his Real Eſtate to Elis. Chſe, and her Heirs, and afterwards 
intermarries with the ſame Fliz. Cloſe, and died, leaving her Price- 


ment enſeint with a Son, without making any Alteration in his Will; 


and the main Queſtion in the Caſe was, whether this Alteration in 
the Teſtator's Circumſtances, did of itſelf, without more ado, a- 
mount to a Revocation of the Will; thoſe who argued for its being a 
Revocatidfi,, relied on the Caſe of one res, in which it was reſol- 
ved by the Judges, that Where a Man that was unmarried made a 
Will, and deviſed away his Eſtate, and afterwards married and had a 
Child, and died without making any Revocation of his Will, that this 
Alteration of Circumſtances was in it ſelf 'a "Revocation of the Will 
and a Caſe was cited out of Cicero, where one thinking his Son dead, 
deviſed his Eſtate to another, yet the Son returning, held he ſhould 
have it, becauſe it was not to be ſuppoſed he would have diſinherited 
him without Reaſon; on the other Side it was argued, that tho' AU 
teration of Circumſtances might in ſome Caſes amount to a Revoca- 
tion of a Will ; yet not in this, for here is nothing but what a reaſon- 
able Man might do, nothing unjuſt or unjuſtifiable; it appeared he 
had an Intention of marrying: E/iz. Chſe when he made the Will, 
though perhaps he might not know, when he died, that his Wife was 
enſeint ; or if he did, yet it is not uncommon for many, who are kind 
to, or fond of their Wives, to leave their Children wholly in their 
Power, to make them the more Dutiful to her, and that he muſt 
know the Son would be the Wife's Heir as well as his, and would 


have the Eſtate as ſuch, if ſhe did not diſpoſe of it from him: My 


Lord Keeper was clear of Opinion, that Alteration of Circumſtances 
might be a Revocation of a Will of Lands as well as of a Perſonal 


Eſtate; and that notwithſtanding the Statute of Frauds and Perju- 


ries, Which does not extend to an implied Revocation ; but no ſuch 
Alteration appears here, for no Injury is done any Perſon; and thoſe 
are provided for whom the Teſtator was moſt bound to provide for; 
and ſo eſtabliſhed the Will. Trin. 1702. between Broten and 
Thompſon. 1 
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(A) Of Urits ot Erro, and Writs mandatoꝛy, when 
to iſſue. . 
(B) Of ſuperſeding Writs, foz what Cauſes, 
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(A) Of Writs of Erroz, and Writs mandato- 
rp, When to iſlue. 3 


I. A Being indicted for not coming to Church, and found guilty, 
Application was made to the Attorney General; they might 
bring a Writ of Error; but he refuſed thereof; and there- 
upon the Lord Keeper was moved for ſuch a Writ; but he ſaid, that 
though he had the Cuſtody of the Great Seal, yet he would make no 
Uſe thereof, but according to the Courſe of the Court, and there- 
fore could not put the Seal to a Writ of Error, till it had been firſt 
ſigned and allowed by the Attorney General; and he took it, that a 
Writ of Error in a criminal Matter was ex gratia Regis in all Caſes, 
but where Proviſion is made for the ſame by the Statute, and is not 
due ex delito Juſtitiæ, or de curſu; but if there were real Error in 
the Caſe, and a Writ of Error was not ſought for Delay, the Way 
was to petition the King, and he would give Directions for inſpecting 
the Proceedings, and ſee if there was real Error, or whether a Writ 
of Error was ſought purely for Delay. Paſch. 1683. between Crawle 
and Marple, 1 Vern. 170, 175. S. P. And the Attorney General ſaid, 
that J. being indicted on the Statute 3 Fac. 1, no Error could avail 
him, and the Indictment could not be quaſhed, nor the Proceedings 
avoided, otherwiſe than by Conformity. 

2. A Motion was made, that the Lord Keeper would grant a 
mandatory Writ to the Chief Juſtice of the King's Bench, to com- 
mand him to ſign a Bill of Exceptions in the Caſe of the Lord Gray 
& al, who were convicted for a Riot in London; and they produ- 
ced a Precedent, where, in a like Caſe, ſuch Writ had iſſued out of 
Chancery to the Judge of the Sheriff's Court in London; but the 
Lord Keeper denied the Motion, for that the Precedent they wow. 
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ced was to an inferior Court, and he would not preſume but the 
Chief Juſtice of Eng/and would do what ſhould be 125 in the — 
for poſſibly you may tender a Bill of Exceptions which has falſe Al- 
legations in it, and the like; and then he is not bound to ſign it; for 
that might be to draw him into a Snare; and ſaid, if they had 
wrong done them, they might right themſelves by an Action on the 
Caſe; and if this Court had a Power to grant ſuch a Writ, the 
ſame was diſcretionary only, as Writs of Error are in criminal 
Caſes, which are diſcretionary, and not de curſu. Trin. 1683. 
1 Vern. 175. 5002 1 E | | 


Y Of ſuperſeding Writs, foz what Cauſes, 


1. A Being excommunicated for a Contumacy, and a Writ of De ex- 
* communicat capiend awarded, it was moved for a Superſedeas 
to the Writ, by Reaſon that the Significavit was general and uncertain; 
but it was ſaid by the Lord Chancellor, that a Superſedeas could not 
be granted on that Ground; but if the Excommunication were not 
for any of the Offences within the Statute 5 E/iz. and the Seni fica- 
vit did not expreſs the ſame, the Remedy expreſly appointed upon 
that Statute is a Habeas Cirpus, and upon the Return of it the Par- 
ties ſhall be diſcharged; but it being then alledged, that an Appeal 
was brought, and Security given to proſecute it with Effect, a Su- 
perſedeas was awarded, the Lord Chancellor ſaying, that the Appeal 
was a Superſedeas of it ſelf. Mich. 1681. The King verſus Sueller, 
Ruſſe!l, & al. E | 
2. Upon a Motion made for a Superſadeas to a Writ De Cautione 
admittenda, for that they had taken a Writ to the Sheriff, without 
any Affidavit filed; that the Biſhop refuſed to admit of Caution, and 
for that Reaſon a Superſedeas was awarded; and the Lord Keeper 
declared, that finding this Court often troubled for Writs De cau- 
tione admittenda, he thought the Right of it was, that if there was a 
Sentence for a Man to pay Money, or do any other Thing in the Spi- 
ritual Court, a Man ought firſt to perform that, before he is admitted 
to his Writ De cautione admittenda; for it is in vain to take Securi- 
ty Parere mandatis Eccleſiæ, whilſt a Man refuſes the Sentence; but 
the Reporter adds a Ouere; for ſuppoſe a Man be excommunicated 
not coming to Church, or not receiving the Sacrament; how can 
he do that till his Caution is admitted, and he abſolved. Hill. 168 2. 
Archbiſhop of Tork verſus —— 1 Fern. 119. | 
3. An Excommunicato capiendo having been awarded, was on 
Motion ſuperſeded before the Return of it, for the Generality of the 
Significavit whereon it was awarded, which was only, that the Par- 
was excommunicated in Cuadam cauſa appellationis & Querel:s ; 
r the Chancellor held clearly, that till the Return of the Writ, the 
Court of King's Bench cannot relieve him; and if this Court cannot 
help him neither till the Return of the Writ, he muſt in the mean 
Time lie in Priſon; and this he was clear- in, without entring into 
the Queſtion which was made in this Caſe, whether, after the Writ 
returned and filed in B. R. according to the Statute 5 BE. that 
Court had not the ſole Power of proceeding on it; for till the Writ 
returned and filed there, they had nothing to do with it, either. by 


Way 


416 : | | Writs. 


Way of Quaſhing or Superſeding it on Motion ; and two Precedents 
were cited 10 Ceo. 1. where ſuch Writs had been ſuperſeded quia 
improvide Eman', before the Return in B. R. and he ſaid the Caſes 
of King and Fozzler, and of the Biſhop of Sr. Davids, 1 Salk. 293, 
294. may be good Law, as they were after the Writs returned and 
filed; and yet this Court could not be ouſted of its Juriſdiction in the 
mean Time, before the returning and filing of the Writ in B. R. and 
my Lord Chancellor ſaid, that at the Common Law the Excommu. 
nicato Capiends was not returnable till the Pluries, but went firſt, 
and then an Alias; and if that not obeyed, then a Phuries; and if 
not then returned, then an Attachment to the Sheriff. Hill. 1727. 

between Barlow and Collins. _ FFF 
4. Thomas Bamlridge, late Deputy Warden of the Niet, was indict- 
ed for the Murder of one Caſtle, a Priſoner in the Fer, and acquitted; 
and the Widow brought an Appeal; the Writ was directed to the 
Sheriff, and returnable the firſt Day of next Term in F. R. being 
iſſued out of the Chancery; the Writ was, Cin Maria Caftle fece- 
rit cos ſecur per Plegios A. and B. (naming them particularly 
with their Additions) de apelld ſud proſeguend ideo præcipimus æb- 
bis quod attachietis per Corpus, c. And now it was moved in 
Chancery to ſuperſede this Writ, for that in Truth no Pledges were 
tound or entred, notwithſtanding the naming of them in the Writ, 
as appeared by Affidavit; and it was ſaid, that Pledges in an Appeal 
were grounded on the Statute of J/zftm. 2. which takes Notice of 
vexatious Appeals brought by Perſons who bad nothing to anſwer 
Damages, in Caſe they did not procced, or that the Appellee was 
acquitted; and the Bringing of a Man's Life twice in Jeopardy, was 
of ſuch Conſequence, that if the Appellor was not ſufficient to an- 
ſwer the Damages, his Pledges or Sureties ought, and therefore were 
they required to be real, and not fictitious Perſons, like 7ohn Doe 
and Richard Roe; and they ought likewiſe actually to give Security 
to proſecute the Appeal. That they could not move in the Kings 
Bench to quaſh this Writ, becauſe it was not returnable there till 
the firſt Day of the Term; and if they could not move to ſuperſede 
it here, a Man muſt lie in Priſon without Bail or Mainprize for a 
whole long Vacation, as Bambridgze has done in this Caſe, upon an 
erroneous Writ, without Redreſs. It was alſo argued, that the Writ 
was abſurd, and neither Grammar nor Senſe ; for it ſhould have been 
Si Maria Caftle fecerit vos ſecur, and not Onia vos fecerit, the 
Word Qua relating to the Time paſt, and the Word Fecerit to a 
Time future; and that the Precedents are Si A. B. fecerit vos ſe- 
cum, in the Nature of a Condition precedent ; ſo that till the Appellor 
has made the Sheriff ſecure, by finding of Sureties, he is not to at- 
tach him; or it ſhould have been Cuia A. B. nos fecerit ſecur; fo 
that the Sureties are either to be given to the King before the Iſſuing 
of the Writ, and then it is O nos, or to the Sheriff after the. Iſſu- 
ing thereof, and then it is $7 A. B. fecerit cos; and ſo are the Pre- 
cedents in Raſtal 44, 46. Co. Ent. and others; and the Sheriff may 
return to the Writ, Non invenit Plegios; and though it is ſaid in 
2 Jon. 154. and other Books, that the Appellor may tind Sureties at 
any Time before Judgment, that cannot be; for then, if the Appel- 
lor finds that the Appellee is likely to be acquitted, he will never de- 
mand Judgment at all, and then the Partys Life may be brought 
2 twice 
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twice into Danger, and yet have no Recompence in Damages againſt 
an unjuſt pes. and it was reſembled to an 11 Capi- 
endo, which is returnable in B. R. they cannot move there to quaſh 
the Writ till it is returned and filed, becauſe till then the Writ is not 
in Court, but in the Sheriffs Hands; but if the Writ iflued erronice 
or improvide, this Court from whence it iſſued, may call it in or ſu- 
perſede it; and the Great Seal ought not to be affixed to an erroneous 
or irregular Writ ; but it was argued on the other Side, and agreed 
by my Lord Chancellor, that this Writ did not iſſue erronice or im- 
provide, that that muſt be ſomething extrinſick to the Writ it ſelf, 
that if there be any Defe& in the beg may move t quaſh it, 
when it comes into the King's Bench, if they think fit; that by the 


Precedents in Raſtal, and 1 154. it appears, that the Appellor 


may find Sureties in Court, e Sheriff return Non invenit plegios, 
or even at any Time before Judgment; that the Statute of Mun. 
fter the Second, was not made for the Finding of Pledges, but for 
the Puniſhment of the Abettors, and that there were very many Pre- 
cedents, where no Sureties were actually found, that the Sheriff may, 
if he will, attach the Party without finding Pledges, becauſe they may 
be found afterwards, or he may refuſe to attach him, and return qui 


quia 
Non invenit plegios, that quia A. B. fecerit vos ſecur, ' becauſe the 


Party will find Pledges, is as good as Si fecerit, and that the Party 
may either find Sureties to the King, and then it is Quia nos, or to 


the Sheriff, and then it is & gur, Cc. ſo the Motion was diſallowed, 


Oftob. the 14th, 1729. Bambridge's Caſe. W 
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Marriage & a. Feme. Platuriff abates. 
the Suit. Page 1. Cafe 1. The Tearh 
of the Wife, when they ſue for what 
they have a joint Right to, ſhall uot a- 
bate the Suit. c. 2. So if the Husband 
dies. c. 3. But otherwiſe if the Suit 
had been concerning the Mife's Iuberi- 
tance. c. 4. By the Death of one Foin- 

tenant the Suit does not abate ; ſecus of 
Tenants in Common. c. 5. The Plain- 
tiff's Death, after a Bill of Inter- 
pleader, abates not the Stir. p. 2. c. 6. 
Though by the Death of Ceſtui que 
Truſt, the Suit abates as to him; yet 
if there be a Decree againſt him, and 
his Truſtees to convey, Cc. the Truſ- 
tees are obliged to convey, for the 
Death of either Party makes an A- 
batement only quoad himſelf. c. 7. The 
Court will order Money out of Court to 
a Perſon intitled to it, by a Decree, 
notwithſtanding the Death of ſome of 
the Parties. c. 7. 

A Deviſeg; cant pevive. p. 2. c. 1. 
An Aſſignee *may ire facias. C. 2. 
Whether he may for Want of Prizity 
quære, but he may bring a Bill of Re- 
©ic0r. p. 3. c. 2. In an original Bill 
to ſuppl the Want of Privity, the 
Party ſhall bare the ſame Adrantage 
as if it was a Bill of Revisor. p. 3. c. 3. 
A Bill of Revivor may be brought 4 

4 


'/ 


* 
* 


leninſt a Deviſee-, Page 3. Cale 4. In 


mutual Account, the Defendant as 
well as Plaintiſ may revive. p. 3. c. 5. 

Defendant may iu any Caſe 
ſevige as well as the Plaintiff, and. 
if there are ſeveral Plaintiffs who re- 
fuſe 0 join ſu revioing the Sujt, they. 
may be made Defendants. p. 2. c. 7. 
A Creditor admitted to come in may 
revive. p. 3. c. 7. Muſt revive againſt 
all, but not unleſs they have anſwered. 
c. 8, 9. May proceed againſt the Huſ- 
band without reviving againſt the Ad- 
miniſtratrix of the v7 . p. 3. c. 10. 
The Heir or Executor of the Party dy- 
ing may revive. p. 3, 4. c. 11. 

A Suit may be revived by original 
Bil, Bill a Recical, of Scire facias. 
p- 3 c. 1. Bill of Reviovor upon a Bill 
of Revival lies. c. 2. Naming a Party 
Defendant in the Bill of Rerival, who 
Was no Party to the original Suit. 
c. 3, 4. Aſter a Decree the Suit regu- 
larly to be revived by Scire facias. c. 5. 
After a Cauſe has /lept twelve Months, 
4 muſt be a Subpoena ad Faciend' 

e. e. &. 


_ 


Account, 


Matters of Account proper in Equi- 
ty, againſt whom it lay at Common 
am. p.5- A ſureiving Factor miſs 
Account. p. 5. c. 1. An Apprentice 


| maſt. Arcaurt. p. 6. c. 2, An Infaut 


not 
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not compellable to account. 
Caſe 3. A Receiver to a Truſtee muſt 
Account 10 Ceſtui que Truſt. c. 4. 
Where a Perſon, who receives a Thi 
as amenial Servant, ſhall not be account- 
able to any other, except his Maſter. 
c. 5, 6, 7: An Adminiſtratrix to a Cap- 
tain of Marines, intitled to an Account 
of the Perſonal Pay, and Pay of Ser- 
vants.>c. 8. Entring into Lands ac- 
countable for mean Profits. c. 9. In- 
truding on an Infant accountable. p. 7. 
c. 7. Part-owners of a Ship account- 
able to each other. c. 12. Two Pur- 
chafers, if one has Abatements made 
him of - Incumbrances, yet in Account 
he ſhall not be 7 them excluſie 
of the other. c. 13. © 

A Morteagee or Truftee to be allow- 
ed what they paid a skilful Bailiff. p.. 
c. 1. Mother not allowed to diſcount 
the Maintenance of ber Child. p. 7. c. 2. 
An extravagant Demand not allowed 
in Diſcoumt. p. 8. c. 3. Bands appoint- 
e for raiſing 3000 |. for Daughters, 
they enter, how _—— account. 
c. 4 Eſtoppel and Diſcount between 
Merchants. c. 5. 


tho it may make a Devaſtavit in Exe- 
entors. c. 7. Diſcount allowed againſt 
the Aſſignees of a Bankrupt. c. 8. But 
if a Member of a Company, who is in- 
debted to the Company, becomes a 
Bankrupt, they cannot diſtount their 
Debt, or retain his Stock, but muſt 
come in as Creditors with the Reſt. 
oy bad | ; 
"" Ada who charges himſelf by his 
Books, &c. in —— 72 3 —_ 
ed to diſcharge himſe the ſame 
Manner. 1 I 8 c. 9. But if bo is diſ- 


proved in any Particular, may be put | 


70 prove the Whole. c. 10. 


Where an Account is of a long Stand- | 


mg, the Party may be allowed to prove 
Sresfoftion on Oath. p. 11. c. 11. The 


Defendant on Account, ſhall be dif- 
charged by his own Oath, of Sums un- 
der 40s. but muſt mention to whom 
paid, and for what ; but the Plaintiff 
ſhall not charge him on Oath with ſuch 
Sums. c. 13, 14. 


A good Bar to a Demand of an Ac. 


** 


Diſcount. 7 natural | 
Juſtice in all Caſes. c. 6. Diſcount, | 


| be retieved on the Loſs of a Deed, muſt 


x ko 
Page 6. | count, that the Goods taken in Execu- 


tion were offered the PlaintifF at the 
ſame Price the Party gave fur them. 


ng | Page 11. Caſe 1. A Party altering a 


Bundle of Papers, his whole Account 
aiſallowed. c. 2. Seifing all'a Man's 
Papers, and impriſoning bis Perſon, 
whether a good Bar to a Demand of 
an Account. c. 3. | 

Where an Account once ftated ſhall be 
concluſive. p. 12. c. 4,5. If made by 
Combination to the Prejudice of a third 
Perſon, ſhall not. c. 6.7. An Account 
beteveen all the Parties wwho could be 
Parties at the Time, ſhall conclude all 
others. c. 8. A Bill for an Account al- 
lowed in Chancery after an Account de- 
creed in the Spiritual Curt, c. 9. An 
Account acquieſced under a long Time, 
ſhall be concliſive. c. 10, 11. vide Title 
Trade and Merchandize, 375. 


| Adminiſtrator, vide Title Executor 
and Adminiſtrator, 235. 


Affidavits. 


A Party ꝛubo comes into Equity to 
make Affidavit that he bas not the 
Deed. p. 13. c. 1, 2. But if be only 
prays a Diſcovery, need not. c. 2, 3. 
If his Bill prays Relief generally, ſuch 
Relief hall be applied to the Want 
the Deed only, and therefore no A- 
aavit neceſſary. p. 14. c. 4. 


Peas of Privilege to be on Oath. 


P. 14. c. 5, 7, 8. Plea of Ontlawry to 
be on Oath. c. 6. Plea of a former 
Suit depending for the ſame Matter, 
need not be on Oath. c. 9. 

Sufficient to file an Afidavit before 
the Attachment is returned.P.15. c. 10. 

Not ſufficient in an vit to ſay 
ſuch a one is a material Wetneſs, and 
beyond Sea, without mentioning the 
Point to 2which he can materially de- 
poſe. p. 15. c. 2. The Oath of the Par- 
ty injured ſufficient in Odium ſpoliato- 
ris. c. 2. 

An Accountant ſball, on his own 
Oath, be allow'd Sums under 40s. c. 11. 
for which vide Title Account. 
Agreements, 
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Agreements, Articles and Covenants. 


Agreements in Specie, thongh there ts 
Remedy by Action at Common Laer. 
Page 16. Cafe 1, 2. But ſuch Aeree- 
ments muſt be entred into without 
Fraud or Surprize, and muſt be reuſon- 
able. p. 17. An Agreement in Nature 
of a Wager decreed. c. 2. Au Agree- 
ment by the intended Husband to ſettle 
a Fointure cf ſuch a Value on his 
Mife, decreed againſt the Heirs of the 
Fhusband. c. 5 An Agreement by th. 


Tenant in Po lion to leueit the Lands 


to the Heir at Lau, bo pretended a 
Title in Conſideration of quiet Enjoy- 
ment during Life, decreed. c. 4. An 
Agreement by one to leave his Brother 
his Lands, if he himſelf died without 
We, being made on the Brother s 

larriaze, and in Cunſideration of his 
Receiving a certain Portion, decreed. 
c. 5. Corenants by an Aſſignee decreed 
in Specie, and a Quantum damniticat' 
directed. c. 6. An Agreement to ſettle 


Lands of ſuch a Value on a Wife, muſt 


te made up ſo much, aud the Value 


oper to be ſettled by a Maſter. p. 18. 
on. 4 Bale with Cmadition to ſettle 
Lands by ſi 


uch a Day, though the 
Bond is ſaved at Law by 


the Obligor's 
Dying before the Day, yet the Settle- 
ment decreed. c. 8. But Equity will 
not decree an Agreement attended with 
hard Circumſtances. c. 9. So if it be 
fraudulent. c. 10. So if it be uncer- 
rain. c. 1 8 S if - be _— _ 

cious Circumſtances, 1 no 
— actually proved. c. 12. 


Agreements by the Statute of Frauds | y 


and Perjuries muſt be in Mriting. p. 19. 
Fit be — of the Agreement, that it 
ſhould be reduced into Writing, wwhe- 
ther Equity can inforce it, the Statute 
being ro prevent Uncertainty, 
Perjury 
c. 2. If the Party confeſſes the Jgree- 
ment by Anſwer, it will be decreed. 
c. 3. So if Part of the Agreement is 
executed, but the Reducing of it into 
Writing is prevented by Fraud. c. 4. 
- 


Equity wwill decree the Execution of 


| Goods and Chattels, 


and Coutrariety of Evidence. 


| 4 Defeaſance decreed to be execy- 
ted after an abſolute Conveyance, Plir- 
ſuant to a pare! Agreement. p. 20. c. 5, 
An Azreement ſigned but by one of the 
Parties may be decreed on the Circum- 
ftances of Fraud. c. 6. Though an 
Azreement be ſigned by one Party, it is 
within the Statute of Brand, c. 7 
Minutes of a Marriage- Agreement will 
be decreed, if the Marriage was con- 
fummated, and the Father of the IWife 
privy aud couſenting. p. 21. c. 8. Mere 
a Parol Agreement is in Part executed. 
c. 9. A Note of an Agreement figned by 
one of the Parties only. c. 10. A Leaſe 
figned by one of the Parties. c. 11. 
Where ſeveral agree by Parol, and one 
only figns. c. 12. Where Part of the 
Agreement is executed. p. 22. c. 13, 14. 
An Agreement in Writing may be dif- 
felved by Parol. c. . 

A Letter wrote by the Father, pro- 
miſing to give ſo much as a Marriage- 
Portion, ſuffictent to rake the Arte- 


ment out of the Statuts, if the Father 
was afterwards privy and conſented to 
the Marriage. p. 22. c. 16, 17, 18. But 


where the Father by Letter promiſed 
1000 |. but inthe Letter diſſuaded his 
Daughter from marrying the Perſon; 
and the Court would not decree it. p. 23. 
c. 19. Parol Agreements relating to 

when to be execu- 


ted. C. 20. 


un Agreements bind the Par- 
ties themſelves, but akways held diſcre- 
tionary in Equity to aid or ſet them a- 
fide. p. 23. c. 1. A Deviſee hall not 
be aided againſt a voluntary Settle- 
ment. c. 2, 3. But a voluntary Agree- 
ment may, on certain Circumſtances, be 
decreed. p. 24. c. 4. & in Favour of 
ounger Children. c. 5. But if the Heir 
and younger Children are equally pro- 
vided for, may refuſe or interpoſe. c. 6. 
A Seroant is more than a Voluntier. 
c. 7, Vide Title Purchaſe and Purchaſer, 
who ſhall be deemed a Purchaſer for 
valuable Conſideration, Letter (A). 
Agreements, by whom, by Two of 


| the Pariſhioners with A. to pave the 


Streets, ſhall bind them, and their Re- 
medy is againſt the other Pariſhzoners. 


p- 24. c. 1. An Agreement by LA 
enants 


ASS SaSe. Vw tug & With of” B As. Ei... ir a 


The I NP 


EX 


Tenants to incloſe a Common ſhall| 
bind the Reft. Caſe 2. So to ſtint 
a Common. c. 3, The Agreement of 
Tenant in Tail, how far it ſhall 
bind his Iſſue. Page 25. Caſe 4. Vide 
Title Heir and Anceſtor. The Apree- 
ment of a Copyholder cannot bar his 
Widow of ber Widow's Eftate. c. 5. 
How far the Aereement of a Feme 
Covert ſhall bind her. c. 6. but for 
this oide Title Baron and Feme. A 
Scrivener or Agent bound to perform 
an Agreement he entred into in Behalf 
of his Client. c. 7. How far one Per- 
ſon's agreeing for another ſhall bind 
m. c. 8. 
i Agreements are to be executed ac- 
cording to the Intention of the Parties. 
p. 25. C.1. An Agreement will nat be 
decreed after great Length of Time. 
p. 26. c. 2. Muſt be performed accord- 
ing to the Time prefixed. c. 3. Agree- 
ment to transfer Stock, the Stock muſt 
he transferred in Specie. c. 4. ; 
Covenants or Agreements that bind 
the Perſon or the Eſtate. p. 26. c. 1. 
Cnet nants to make further Aſſurance. 
C. 2. Covenant to grant a Rent- 
charge after purchaſed Lands, will be 
— liable. p. 27. c. 3. Covenant ro 
cleanſe a Water-courſe, runs with the 
Land. c. 4- 5 
Relief when the Agreement 1s not 
ſtrittiy performed. p. 27. A Seller of 
Church - Lands with Covenants, re- 
lieved againſt the Purchaſer, who loft 
the Lands at the Reſtoration. c. 1. 
- 9 where the Land was evitted, but 
not by one claiming under the Vendor. 
c. 2. A Creditor agreeing to take his 
Money preciſely ſuch a Day, if not 
paid, no Relief. p. 28. c. 4. 50 if 4 
Mortgagee agrees to take 5 |. per Cent. 
if paid ſuch a Day, &c. c. 5. & 
where a Leſſee covenanted to lay out 
2001. on the — before ſuch a 
Time. c. 5. Relief againſt a Man's 
o29u Laches. c. 6. But Perſons guilty 
of a Fraud cannot be relieved contrary 
70 the Terms of their Agreement. c. 7. 


ſeveral Tenants of 


— any, or change the 


Amendment; 


In what Caſes a Bill may be amend- 
ed, and at what Time, where upon 
Payment of Coſts. Page 29. May be 
amended when there are not proper 
Parties. Caſe 1. Amended by Ad, ing 
a Manor, in order 
to eftabliſh a Cuſtom. c. 2: A Convey- 
ance ſet forth in a Bill withour Date 
amended. c. 3. Anſwer upon Affidavit 
of Surprize amended. c. 4. But muſt 
be upon Payment of Caſts ; ſuch Mo- 
tion denied. c. 5, The Title of an Or- 
der amended. c. 6. In the Title of In- 
terrogatories, Thomas inſtead of John, 
not allowed to be amended. Q. c. 7. 


Annuity and Rent-charge. 


| Lands not originally charged made 
liable to an Aunuity, the Lands origi- 
nally bound being ſold by Truftees for 
Payment of Debts. p. 31. c. 1. Tithes 
made liable, the Parſon's Glebe not be- 
ing ſufficient. c. 2. After purchaſed 
Lands made liable to an Annuity. c. 3. 
An Annuity granted to a young Girl 
whom the Grantor had debauched, out 
of Lands in which he had no Intereſt, 
after purchaſed Lands made liable. 
c. 4 Jſſue in Tail, whether ſubjett to 
the Arrears of a Rent-charge. p. 32. 
1 | 
ity will make the Perſon liable 
to —_—_ if the — Bo not 
know where to diſtrain. p. 3 2. c. 1. $0 
if it does not appear what Kind of 
Rent it was. c. 2. So if the Pa 
does not know the Boundaries of the 
Land, ſo as to be able to declare with 


ſufficient Exattneſs. c. 3. & if the 


Erantee is hindered from Diſtraining, 
or the Lands turned into Tillage. c. 4. 
vide Title Rent; but if there be any 
Remedy at Law, Equity will rarely 
Narure of the 


ent. C. 4. 
A Rent-charge may be apportioued 


in Equity, in Caſes in which it can- 


not be apportioned at Law. p. 32. 4 
5P Grantee 


* 
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Grantee of a Rent- charge ſhall be re- 
ftrained from Lecying the whole Rent 
on one Purchaſer of the Lands only. 
Caſe 5. A Rent-charge ſettled on a 
Wife by Way of Fointure, and after- 
wards Part of the Lands deviſed to 
her, yet there ſhall be no Apportiou- 
ment. C. 6. | | 

Rent extinguiſhed at Law without 
Conſideration or Agreement, ſhall be re- 
lieved againſt in Equity. p. 33. c. 7- 
Levying a Fine, and Nortgaging the 
Lands to the Grantee of a Rent-charge, 
no Extinguiſhment. C. 8. 


Anſwers, Pleas and Demurrers. 


Anſewer ſufficient, or not. p. 34- That 
B. hath peruſed the Anſwer of A. and 
belieces it to be true, when ſufficient. 
c. 1. Sufficient to give a full Anſwer 
to the Thing in Demand. p. 35. c. 2. 
An Executor muſt Anſwer as to a 
Diſcocery of Aſſets, tho he denies the 
Debt. c. 3. Saying be believes and 
hopes that a Debt is paid, when ſuff- 
Cient. c. 4. That be received no more 
0 his Remembrance, ſufficient. c. 5. 

In a ſecond Aifwer the Defendant 
muſt anſwer the Exceptions taken to 
the Firſt. p. 35. c. 6. An inſufficient 
Anſewer put in by one Defendant, and 
the like Anſerer put in by a Second, the 
Court will judge of the Inſufficiency of 
the Second, without ſending 
Maſter. c. 7. 

A Man may conclude, charge and 
diſcharge himſelf by his Anſcver. p. 36. 
A Defendant may in ſome Caſes be 
held down to his Anſwer, but not where 
a Perſon to avoid a Sequeſtration, 
bern d be was ſatisfied a Debt. c. 2. 4 
Purchaſer not bouid by an improvi- 
dent Offer in his Anſ*zer. c. 3. May 
charge and diſcharge himſelf. c. 4. But 
for this vide Title Account, Letter (B). 

Pleas, the different Kinds. p. 37. 
Outlazrry, mo god Plea to a Vill 


brought by an Executor. c. 1. Plea of 


a former Bill depending. c. 2. Plea of 
Parties wanting. c. 3. But for this 
vide 22h are to be Parties to the Suit, 


Title Bill, Letter (B). Negative Plea, | 
I 


it to a 


when good. c. 4. A Purchaſer inn 

plead that he had no Notice. - . BY 
for this vide Title Notice. Plea of 
Privilege, zwhen good. c. 6, 7. I Here 
a Plea ſhall be ſaid to be well pleaded. 
p. 38. c. 9, 10. Plenof a former Suit 
depending. c. 12. Muſt aver that the 
Party appeared to ſuch former Suit, 
put in his Anſwer, &c. p. 39. c. 14. 
A Plea muſt aver the Matter pleaded 
poſitively. c. 13. | 

Cauſes of Demurrer. p. 39. That 
Things of a diftintt Nature are joined 
in one Bill againſt different Defen- 
dants, c. 1. But not where the Bill 
charged Combination. c. 2. Ihere a 
Perſon by Anfever may over-rule his 
Demurrer. p. 40. c. 3. May demur 
to 1 Bill which ſeeks a Diſcovery of a 
Thing which may Cauſe a Forfeiture, 
c. 4- Vide for this, Bills of Diſcorery, 
Title Bills. A Husband may demur to 
a Bill that feels a Diſcovery of hard 
Uſage to his Wife. c. 5. Not proper to 
demur to a Bill for Scandal, but the 
Bill to be referred, and the Scandal 
expunged. c. 6. I bere a Perſon by 
bis own Bill thowws that he has no 
Right, a goed Cauſe of Demurrer. 
c. 7. Arbitrators, if they are made 
Parties, may demur, for there can be 
no Decree againſt them. c. 8. To a 
Bill brought againſt an Heir for Pay- 
ment of a Bond, he may demur, un- 
leſs it be expreſly alledged, that he is 
bound. c. . | 
A IWitnefs cannot demur to an Inter- 
rogatory, thorngh it be net pertinent to 
the Matter in Iſſue. p. 41. c. 11. There 
can be uo Demurrer to a Subpoena in 
Nature of a Scire facias. c. 12. He- 
ther there can be a Demurrer to an 
Auſever. Q, c. 12. 

Defeudant may anſwer, plead and 
demur to the ſame Bill. p. 41. Il here 
there is a Commitſſon to tale an Au- 
Yer only, the Defendant cannot put in 
a Plea or Demurrer. c. 1. I heu there 
is a Plea and an Anſeer, the Plea 
miſt be argutd firſt. c. 2. Where a Per- 
ſon may waive his Plea. c. 3. May 


 afſien Canſe of Demurrer at the Bar, 


paying Coſts. p. 42. c. 4. Tone 0 
Perſon may plead to owe Part ef a = 
62 
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and demur to another; yet he cannot, 
becarſe of the Inconſiſtency, plead and 
demur to one and the ſame Part of the 
Bill. Caſe 5. | 

4 Replication mnſt be to the An- 
ever as well as the Plen. Page 43. c. 1. 
here an Anſwer ſhall be taken as 
true, there being no Rejoinder. c. 2. 
After a Plea, or Demurrer to a ſpe- 
cial Replication, the Party may put 
in a general Replication. c. 3. After 
a Cauſe has been ſet dozn to be heard 
on Bill and Anſwer, the Plaintiff, on 


paying Coſts, may r ph. c. 4. 


Aſſets. 
Aſſets in the Hands of an Executor 


vide Title Executor and Adminiſtrator, 
241. Aſſets in the Hands of an Heir, 


Title Heir, 275. 


Aſſignment and Privity. 


Choſes in Al ion may be aſligned in 
Equity, though not at Law. p 44. 
Bond aff — to a Creditor, held good. 
c. 1. A Bond aſſigned to a Creditor 
held good againſt Commiſſioners of 
Bankruptcy. c. 3. The Aſſignee alone 
becomes intitled to the Money; and 
Payment to the Obligee, after Notice 
of the Aſſignment, is not good. c. 4. 
But if ſuch Bond was obtained by 
Fraud, though aſſigned to a Creditor, 
it zwill not be good. p. 45. c. 5. A Sea- 
man aſſigning his Wages. p. 45. c. 6,7- 
A Recognizance before the Extent af- 
ſrned. p. 45. c. 8. A Legacy given to 
a Wife aſſigned by the Husband, and 
held good. p. 45. c. 9. Whether the 
Truſt of a Poſfbilir in Remainder of 
a Term may be aſſigned p- 46. c. 10, 
34.3% 

An Aſſignee for valuable Cunſidera- 
tion ſhall not be farther liable in Equi- 
ty than in Law. p. 46. c. 1. Aſſignee 
of a Leaſe, when the Privity is de- 
ſtroyed, is not liable to the Rent in 
Equity, after he has made a Tender 


of it. p. 47. c. 2. Thowgh Equity will 
compel ſuch Aſſignee to pay the Rent 


which became due during bis Enjoys 
ment, though no Privity remains: 
Page 47. Caſe 3. The Purchaſer of 
an Inheritance liable to the Covenants 
of the Vender. c. 5. Where Equity will 
relicce an Aſſignee of the whole Term, 
who never entred. c. 6. Where Equity 
will make the Executor of the Leſſee 
liable, rather than the Aſſignee. e. 7; 


Attachment, vide Tizle Proceſs, 351. 


Average, vide Contribution and Az 
verage, 113. 


Award and Arbitrament. 
p Acrardi wwhich are void at Law, are 
0 in Equity. p. 48. c. 1. As if the 
differ from the Submiſſions. c. 2. as 
ditional Submiſſions, hozy conſtrued, and 
horn the Award on fuch Submiſſions is 
to be made. c. 3. 
Parties to the Submiſſion, one Per- 
fon may conſent for another by Authcs 
rity; whether a Slicitor's Conſent ſhall 


A] bind his Client, though an Attorney's 


ſhall at Larp. p. 49. c. 1. I bere tevo 
ſubmit jointly, and another ſubmits for 
bi mel, yet the Arbitrators may make 
an End of any Differences betzween 
thiſe Twwo 2who jointly ſubmitted. c. 2. 

At wwhat T ime the Potver of an Um- 
pire commences, cannot make his Um- 
pirage the ſame Day the Arbitrators 
have a Power to make their Award, 
and where their Porver is determine 
by chuſing an Umpire. p. 49. If they 
chuſe an Umpire by throwins Croſs and 
Pile, Equity will ſet aſide the Award. 
Gs I 

A Submiſſion to an Award may be 
rezoked; ſo tho the Submi ſſiun be made 
a Rule of Court; but then the Court 
will graut an Attachment. c. 3. 

Though Arbitrators are Judges of 
the Parties own Chuſing, yet if they 
are guilty of Corruption, exceed their 
Authority, &c. Equity will ſet afide 
the Award. p. 50. Till ſeldom deci ee 
an Award to bind an Iuſant. c. 1. If 
the Award be impoſſible or repugnant, 


cell ſet it qſide. e. 2. If unreaſonable, 
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as by awarding 495 |. Damages for 
calling a Butcher Bankrupt Knabe. 
Page 50. Caſe 3. But will be very 
cautious, if there appears no Partiali- 
ty, Fraud or Corruption. c. 4. But if 
the Arbitrators appear to be intereſted, 
the Azward will be ſet aſide. c. 5. Where 
there are three Arbitrators, and Two 
cf them by Fraud or Force exclude the 

other, this will vitiate the Award, or if 
they have private Meetings, and admit 
one of the Parties only. c. 6. So if 
they appear to have been miſtaken. 
p. 51. c. 7. 

Equity in ſome Caſes wwill decree Per- 
formance of an Award not ſtrictiy bind- 
ing in Law. p. 51. c. 8. But it muſt 
be executed by one of the Parties. c. 9. 

Awards made purſuant to a Rule of 
Court, are to be inforced by Attach- 
ment, and therefore if the Party dies, 
the Attachment being gone, the Reme- 
dy is boft. p. 51. c. 1. How ſuch A. 
ward 1s to be confirmed. c. 2. Though 
the Rule is to confirm it without Ap- 
peal or Exceptions ; yet Exceptions will 
be allowed. c. 3. 


Bankrupt. 


 TheGranting aC:mmiſſion of Bank- 
ruptcy is not diſcretionary, but de jure. 
p. 52. c. 1. But it muſt be at the Re- 
gueſt of Perſons intereſted. c. 2. The 
Creditors who petitioned for it, may 
have it diſcharged or ſuperſeded, c. 3. 
The Commiſſioners may proceed af- 
ter the Bankrupt's Death. c. 4. The 
Commiſſion abates by the King's 
Death, but a new Commiſſion may 
be taken out. c. 5. I here the Chan- 
cellor 2will hear the Proof offered by 
a Creditor, though it was rejected b 
the Commiſſioners. p. 53. c. 6. 1 
the Commiſſioners make a fraudulent 
Diſtribution of the Bankrupts E. 
ſtate, it may be = aſide in Chance- 
ry, even on a Petition. c. 8. But 
Diſtribution on a ſuppoſed Value of 
ihe Bankrupt's Eſtate may be good. 


c. 9. 
What Intereſt in the Bankrupt can 


ther the Benefit of a Covenant to hae 
a Leaſe renewed. Caſe 1. May afſiey 
an Equity of Redemption. c. 2, 4 
Maintenance given the Wife by her 
Relation cannot be aſſigned. c. 3. The 
Benefit of a Decree may be aſſigned. 
c. 5. Equity will not aſſiſt in FBrip- 
ping the Wife of a Bankrupt of her 
Portion, who is otherwiſe wholly un- 
provided for. p. 54. c. 6. The Commiſ- 
fwoners cannot aſſign a Thing which js 
liable to a double Contingency. c. 7. 

N ho are allowed to come in as Cye- 
ditors; one who lends the Bankrupt 
Money after the Commiſſion ſued out 
cannot, though he had not Notice. c. 1. 
Whether a Wife who bas a Bond from 
ber Husband to be left ſo much can 
come in. c. 2, 3. 

Joint Commiſſions againſt Partners, 
or where one Partner or Member of a 
Company becomes a Bank; how far 
the joint Stock will be liable, and 
where the Debts due on the Credit of 
the joint Undertaking ſhall be firſt diſ- 
charged. p. 55. c. 4, 5, 6. vide Title 
Account, 8, 9. 

Vender of Lands not obliged to 
come in as a Creditor for bat remains 
unpaid of the Purchaſe-money. p. 56. 
c. 1. < if Goods are conſigned to one 
who ſoon after becomes a Bankrupt, 
Equity will allow the Confignor by any 
Means to prevent the Goods from com- 
ing into his Hands. c. 2. 


Baron and Feme. 1 

Hor far the Suit abates by the 
Death of one of them. Vide Abate- 
ment and Revivor. c. 1, 2. 

Things æeſted in the Husband by the 
Marriage. p. 57. A Term in Truſt 
for a Feme veſts in the Husband by the 
Marriage as much as if ſhe had the le- 
gal Eftate, and the Husband may, 
without ber Cinſent, diſpoſe of it. p. 58. 
c. 2, 3, 4. So if a Term for Tears is 
created in Truſt to raiſe 400 l. fr a 
Feme. c. 5. A Legacy given to a 
Feme Covert teſts in the Husband, and 
Payment to the Wife is nit goed. c. 6. 


the Commiſſioners aſſign. p. 53. II he- 
I 


Whether deviſing a Legacy to her ſe- 


parate 
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parate Uſe, and not in Truſt for ber, 
veſt in the Husband. Page 58. Caſe 7. 
Where the Acts of a Feme before 
Marriage are in Derogation of the 
Rights of Marriage. p.59. Making a 
Deed of Settlement her Eſtate, 
without the Privity of her Husband; 
and the Hushand marrying in Confi- 
dence of ſuch Eſtate, Settlement ſet a- 
ſide. p. 59. c. 1. 
privately the Day before ber Mar- 
riage, into a Recognizance to her Bro- 
ther. c. 2. So where a Conveyance was 
made by the Wife before ber Marriage 
to Truſtees in Truſt, &c. c. 3. Second 
Husband not bound by an 2 
made with the firſt, that the Wife 
ſhould have Pozwer to aft as a Feme 
Sole. c. . But a Widow, before her 
Marriage with a ſecond Husband, may 


aſſien over to Truſtees ag 2 Part | 


Eftate, for the Benefit of the 
Children of ber firſt Husband. c. 5. 
How far the Husband is liable by the 
Wife's As before Marriage. p. 60. 4 
Man who marries an Executrix is an- 
feverable for the Aſſets to Creditors. c. 1. 
Ir anſwerable to the Heir for. the Per- 
ſonal Eſtate, although he took it as a 
Portion with her. c. 2. But the Huſ- 
band ſhall anſwer no farther. than A 
ſets came to bis Hand. c. 3. in 
ſome Caſes the Creditor is obliged to 
follow the Aſſets in the Hands of the 
Executor of the firſt Husbaud. c. 4. 
Il bether the Husband is anſwerable to 
Tradeſmen for Goods bought by the 
Wife before Marriage, and which came 
to bis Hands, the Wife being dead. 
66 $7 | | 
| 27 her Acts, during Coverture, the 
Tusband is bound, as if ſhe received 
Money due to the Husband, and ſhe 
uſually received and paid Money for 
Him. p. 61. c. 1. Shall be anſwerable 
for Goods deviſed to the Wife for Life, 
if they are waſted or impaired, t 
the lived ſeparate from him. c. 2. H 4 
IWife has a ſeparate Maintenance, the 
Husband is not liable for Goods bought 
by her of a Tradeſman. p. 61. c. 3- 
' A Feme Covert may bind her ſelf by 
Joining with her Husband ; whether 


* 


ſhe can 


& twhere ſhe entred | Eg 


h| Favour, the Court twould 


Fine. Page 61, 62. Bound in Eau 
by her Ar eerment, to ſurrender or 23 
a Fine. c. 2. I ben the Husband and 


Wife join in a Mortgage of the Wife's 
1 the Heir of the Wife muſt ow ; 
the Mortgage-money. c. 3. But by A 
greement it may be made payable out 
of the Husbaud's Perſonal Pare. and 
in fuch Caſe 45 ſhall have Relief in 
uy. c. 4. Foining in a Mortgage 
of her Eſtate to buy a Place pg: 
Husband, and the Husband dying, this 
ſhall be looked upon as a Debt due 
from the Husband, and to be paid out 
of bis Perſonal Eftate. c. 5. Where 
tho the Equity of Redemption is reſer- 
ved to the Husband, pet the Wife ſhall 
redeem. c. 6. Where the Money receiv'd 
on the Sale of ber Eftate ſhall not be li- 
able to the Husband's Debts. p. 63. c.7: 
Contratts or Agreements between * 
land and Wife, not diſſolved by the 
Marriage in ty. p. 63. An A. 
 greement to ſett 74S > on her, . ſub= 
fiſts in Equity, though the Marriage 
is conſummated before any Settlement © 
made. c. 3. An Executrix lending 
| Money to one whom ſhe afterwards mar- 
ried, no K 6s pug of it. c. 4. En- 
tring into a Bond to an intended Wife, 
tho extinguiſhed at Law by the Mar- 
4 yet good in Equity. c. 5. 
e Husband muſt male à ſuitable 
Proviſion on his Wife, wwhen he ſues 
for her Portion, the conſtant in 
| Equity. p. 64. c. 2. But if the - 
75 Tau Wi ns 77 the * 
a Truſt of a Real Eftate, to zphic 
the Mife is intitled, it muſt be exe- 
cuted accordingly. c. 3. A Father of 
an Infant Feme intitled to Lands in 
Fee by a collateral Anceſtor, canot 
compel the Husband to make any Pro- 
orion, for be has nothing to do with 
the Lands. c. 4. But in ſuch Caſe, if 
the Husband came into 722 for 
make bim 


„6 


what was reaſonable. c. 4. 
Proceedings by and againſ} Baron 
and Feme, they muſt both join in Suit 


for Things merely in Aion belonging 


otherzwiſe of Lands, than by | may K alone. c. 2. H may 
| - EM 


6 C. Is A F eme Co- 
otras Maintenance, 
a Wife 

whoſe - 


to the IWife. p. 
cert, who has a 
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whoſe Husbnd 1s baniſhed by A of 
Purliumem. Page 65. Cafe 3. If tbe 
Wife tmfecers, am the Husband ftands 
out at! Proceſs of 'Contemptrs, the Bill 
can be taken pro confeflo apiinft the 
Hucband only. c. 4. So where u Wife, 
Combination, refitfed to join with 
r Husband in u Plen. c.5. A Feme 
Covert muſt anſever alone, if the Huſ- 
band is not amentthle. c. 7. & an At- 
rachment was granted againſt a Wife, 
the Husband not being amenable. c. 8. 
Though the Wife's 3p 1 differs from 
the Musband's, 'yet 1 
dice him, for fhe can be no Wines a- 
painft him. c. 9. 


The Arrenrs of Pin-money, if not | 
more tba a Tear's Arrenr due, fhall be 


paid ar the Hithand's Death. p. 66. 
c. 1. Whether Pin-money be a Debt 
to be paid within a general Provifon 
by the Fersbamnel, by Vill, for Payment 
of Debts. c. 2. A Wife may diſpoſe of 


what ſhe has ſaved out of her Pin- poor 


money or ſeperate Mainteuunce. c. 3, 4. 

An Agreement by a nor t0 
hace any Part of the Perſonal Eftate 
Int what the Flnsband _ price ber 
by Hill, bars her of ber Parapberunlia. 
p. 66. c. 7. The Husband may deviſe 
the Wife's Paraphernalin. c. 6. 

Equity vill decree a Feme Covert a 
feparate Maintenance ſuitable to her 
Degree, the Flusbmid's Circumſtances, 


&c. if the Furband turns her away, or 


uſes ber with Cyuelty. p. 67.c.1. Where 
the Hushanid offered ro be reconciled to 
bis Wife. c. 3. If fhe is a lewd Mo- 
man. c. 3. Her Forrnne to be left in 
Ber Father's Hants. c. 5. The Inte- 
reſt of her Fortune paid ber. c. 6. The 

band not liable to her Debts whilſt 

Maintenance. p. 68. 


en 
Lee 9 — ro either of 


them, or their Repreſentntives ; the Be- 
nefit of a'Decree obtained by the Huſ- 
erm and Wife, in Right of the J ye, 
furviges to the Miſe. p. 68. c. 1. The 
Wife's Money in Truftees Hands ſur- 
cices to ber. c. 2. Bond-Debts fur- 
De to her, adjudged againſt} Credi- 
tors. c. 3. Bu otherwiſe if a Foin- 
ture were ſettled on ber adequate 10 
her Fortune. c. 4,7. What ſball goto 


4 


fall not preju- 


he Execuror of the Husbane!, and nat 
to the Execuaor of the Wife. p. 69. c. 5. 
What ſhall be an Alteration of the Pro- 
Perry, ſo es to intitle the Executor of 
the Flreshnnd. c. 6. 4A Sum of Money 
awarted to the Nife is an Aheras 
on. c. 7. The Portion of a City 
'Orphim ſurvives to the Husband, rho' 
ſhe dies before. p. 21. c. 8. If Baron 
and Feme are Fointenaitts, "whether 
the Wife or Executor of the Busband 
ſhall have rhe Corn. c. 11. Nhe Wife 
camot be u Teuer for the Hurlumd, 
therefore Money aue un Bonds tirfen 
in both their Names ſurvices to her, 


P- 79. C. 13. 


Bill. 


Bill, by whom ro be \byoiight; the 
King may ſue in Equity. p. 71. c. 1, 
Te Church-weruens may join wwith 4 
Perſon. c. 3. Bill may be brought 
in Behalf of an Infant in Ventre ta 
mere. c. 5. one muy bring a Bill in 
Bebalf of am Infant, but not of n Feijte 
Covert without her Conſent. p. 72. b. 6. 
Parties, regularly all that are inte- 

are ro be made Parties. p. 72. 

e Grantee 'of a Reit-charge "muſt 
make all the Purchaſers Parties. c. 1. 
But a Charity ſhall not be put to nbin 
Dificulry. c. 2. All Parties 0 4 
Feſtry 'muft be made Parties to 
the Snit. c. 3. 4A Truſtee for Three 
cannot be called to an Account by one 

them, without mating the others 

Parties. c. 4. But one Legntee ma 
ue without the others. c. 5. The Banks 
rupt miſt be made a Party when a Bull 
is exhibited for a Diſtovery of his I- 
Hate. c. 7. Executors muſt be made 
'Parties, Truſtees Co-obligors, &c. p. 73. 
Put if a Party intereſted camo be 
ſerved with Proceſs, the Cumſe may pro- 
ceed 2rithour him. p. 74. 

Matters F +4 pad by a Bill in Equity. 

p. 75. A Bill will lie for _— 
antient Ouit-Rents, though cery ſmall. 
c. 3. But Chance wil) not reram a 
Sit by Engliſh Bill under 10l. Value, 
except in 27 of Charity, nor under 


— 


re 


the Value of 40 l. per Annum in Lands. 


Bills 


c. 4. 
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if Bills of Diſcovery; the Attorney Ge- 


neral may exhibit a Bill ro diſcover the 
Real and Perſonal Eſtate of a Perſon 
outlawed. Page 75. Whether he can 
compel a Mert ham to diſcover Goods, the 
Cuſtoms of them being concealed. c. 3. 
A Mon is not obliged to diſcover what 
may ſubject him to a Penal Statute. 
p. 76. c. 4. But a Man may be com- 
pelled 10 "Bitover a Thing that would 
make him a Treſpaſſer. c. 5. S to 
diſcover the Ozoner of a Wharf, to en- 
ble the Plaintiff to bring an Action at 
Larp. c. 6. Sto diſcover Part-owner's- 

a Ship. c. 7. To diſcover who was 
Tenant to a Freehold, in order to bring 
4 Formedon not allbeved. c. 8. Nor a 
Tenant to a Præcipe on a voluntary Con- 
ceyance. c. 9. Not obliged to — a 
Matter which would ſnbjett a Perſon to 
2 Furfeitioe of bis Effate. p. 77. c. 10. 
and 15. Fusband nut oblige 
cover hard Uſage to his Wife. c. 11. 
A Bill may be exhibited for a ow. 
cery of the Teftator's Perſonal Eſtate 
before the Mill is proved. c. 12. Bill 


to. diſevver a Man's Perfonal Eftate. | 


c. 13. Muſt be after Judgment and 
Fxecurion taken out. c. 14. Where a 
Perſon agreed not to trade to a certain 
Plact, and covenanted' not to plead or 
demur 1 any Bill which I be 
Brought for a Diſcovery. c. 16. 


Bill quia timet, in bat Caſes pro 
per in Pro p. 78. Where one has 
rhe Uſe of Goods for Life. c.1. That 


a Maſter may ſue his Apprentice with- 


in a Tear, or deliver up the Indet- | 


tures. c. 2. That an Executor may 
not Mate the Aſſets. c. 3. That Te- 
nant for Life may pay rhe Arrears of 
a Rent-charee. c. 4. By a Surety to 
compel the Oblizor to pay the Debt. 
« 79. K. 5. 
R Bills to prevent Multiplicity of Suits, 
as zwhere ſireral Tenants of a Manor 
pretend a Right. p. 79. c. 1. That one 
Commoner. may accept the like Da- 
mazes wwhich another recocer'd at Lamm, 
c. 2. To acbid Circuity of Action. e. 3. 
Croſs-bills, when to be exhibited. 
p. 80. The Defendant in one Court of 
Equity may exhibit a Croſs-bill in an- 


ro dif- | 


Reli 


Supplemental Bills may be exhibi- 
ted for Diſcovery of more | Evidence: 
Page 80. May be added in a Bill of 
Reo eW. Caſe 2. 

Bills of Interpleader, zvhen exhibj> 
red, makes an End of the Suit as to 
the Plaintiff. p. So. » 

Certiorari Bills to remove a Cauſe out 
of the Mayor's Curt. p. 80. May ſend 
the Cauſe back, or retain it. p. 81. 
c. 2. | | 
Bille of Review and Reverſal. p. 8 r. 
Cannot on a Bill of Review examine 
new Witneſſes. c. 3. The Decree muſt 
be reverſes by what appears on the 
Face of it. c. 5. Ny ſecond Bill of 
Review can be brought. c. 6, 7. The 
Decree muſt be performed before a Bill 
of Review can be brought. p. 8 2. c. 10. 
But if the Party makes Oath he is not 
able. c. 11. | "58 


Bills original, after a Decree, 
where ſuch a Bill proper. p. $2. c. 1, 2, 
A Bill to have the Benefit of a De- 
free: p. 83. c. 3. Where an original 
Bill opens the firſt Canſe. c. 4. 
Bill taken pro confeſſo, handing out 
all Proceſſes of Contempr, the Bil will 
be take) pro confeſſo. p. 83. c. 1. Ne- 
ceſſary that it ſhould once appear before 
it can be ſo taken. c. 2. Being in the 
Fleet, and refuſing to anſwer, the Bill 
was taken pro confeſſo. c. 3. Taken 
pro confeſſo againſt a Onaker. c. 4. But 
not after the firſt Summons.” c. 5. 


Bonds and Obligations. 


A voluntary Bond againſt the 
OÞlrgor, if there —— - 
taining it. p. $4. c. 1. Shall be paid 
before Legacies. c. 

Conſideration of entring into a Bond 
failing,” in what Caſes there may be 
in Equity. p. 85. No Relief, 
if the Party may bave full Benefit, 
thongh not purſuant to the Terms of 
the Agreement. c. 1. No Relief againſt 
a Boud given for a Surrender of a 
Commiſſion in the Army, though the 
Obligor cannot get himſelf admitted. 
c. 2. Nor for procuring a Perſon to 


* 


ö 


other. c. 2 


| 


be Purſer of one of the King's Men of 


War. 
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War. c. 3. But where a Bond was en- p. 89. c. 6. SG a Bond gicen by a Vi. 
tred for Payment of the Profits of an | dow, that ſhe would not marry again, 


Office, and the Office was taken away | Calc 


by the Uſurper, and the Obligor was 


C7. | 
Marriage-brokage Bonds are ovoid in 


relieved. c. 4. So where Lands of a jp p. 89. c. 1,2. & though the 


publick Title came to the King at the 
Reftoration. c. 5. 


Bonds entred into on an illegal Con-| ag 7 
whom ſuch Bond was given, though 


fideratiom. p. 86. Bonds of Refigna- 


arriage be bad between Perſons of e- 


qua Rank and Fortune. c. 3. Decreed 


ainſt one who married a Woman to 


tion not illegal. c. 2. Unleſs an ill |/he had no other Portion. p. 89. c. 4. 
| Uſe be made of them, by getting Money| A Bond given to a Father to procure 


out of the Incumbent, &c. c. 3. 


bis Conſent to bis Daughter's Marriage, 


A Bond given to a Houſe-keeper for | when the Daughter was intitled _ | 
ſecret Service, held good, unleſs ſhe was | Portion by a collateral Anceſtor, is a 
a common Strumpet. p. 57. c. 4. Or | Marriage-brokage Bond. p. go. c. 5. 4 
wed to practice in that Manner, to Bond taken by a Guardian from the 

raw in young Gentlemen. c. 5. Hurband to give a Releaſe, &c. is a 
Bond given to a young Lady whim the | Marriage-brokage Bond. c. 6, 


Obligor had debauched, held good, he- 
ing Premium pudicitiæ. c. 6. 


Unreaſonable Ponds obtained from 


young Heirs wwill be ſet afide, as if tuo 


A Bond z2hich tends to create a Per- young Heirs, for 2001. enter into a 
petuity coid, as that Tenant in Tail Bond to pay Soo l. within three Months 


ſhall not ſuffer a Recovery. p. 87. c. 7. 
But ſuch Bond taken by a Father from 


er either of their Fathers died. c. 1. 
where Silks zwwhich were worth but 


his Son, held good,; for if he aud not| 2001. were hought for 500 l. and a 


gace entred into it, the Father might | 


Bond given for the Money. p. gi. c. 2. 


haze made him only Tenant for Life. & where an Exchange-Man twas to be 
c.g. Lands ſettled in Tail, with a paid fize for one on the Death of a 
Bord not ta commit Waſte, ſhall be de- Father. p. 91. c. 3. & tho a Bill was 


livered up. c. 8. 


brought againft the Heir, and be con- 


Urreaſonable Bonds decreed to be de- | ſented to the Bargain. p. 91. c. 4. 
liv-red up. p. 88. A Bond entred in- Bond and Penalty moderated in E. 


to zwhen a Perſon is drunk, ſhall have | quity. p. 91. May in ſome Caſes be 
no Aſſiflance in Equity, not for the] carried farther than at Lazv. p. 9 


Morey actualiy paid. c. 1. Settling an 


„92. 
Defett in a Bond, or the Liſs of it 


Eftate on a Brother, but taking a ſupplied. p. 92. As if the Obligor's 


Bond in a Siſter's Name, not to ſuffer 


Name is omitted in the Body of the 


the Mother to come into the Howſe, de-| Bond by the Scrivener. c. 1. Quadra- 


creed to be ſet afide. c. 2. 


ginta for Quadringenta Belp d. c. 2. E- 


Bonds gicen in Fraud of Marriage quity will ſet up a Bond that is hft or 
Rights and Agreements will be ſet a- taken away fraudulently. p. 93. But 
fide ; as if a Son, withour the Privity | will not aſſiſt a voluntary Bond. c. 4. 


of his Father, gives a Bond to refund 


Co-obligors and Surettes, where bound 


any Part of the Portion. p. 88. c. 1.| jointly and — ſhall be bound as 


S if the Son gives the Wife s Father a at Law. p. 93. 


be Obligee may ſue 


Bond to refund 10001. of the Portion, | one without the other, though he 2ho 
the Portion being made greater, to paid the Money, but he can compel the 
| bace @ better Settlement made on the Reft to contribute. c. 3 and 4. Equity 

Hon. c. 2. But a Son may give a Bond will ſet up a Bond againſt a Surety. 
to leave his Wife ſo much at his Death, c. 6. 


beſides her Fointure, and it will not be | 
fraudulent. c. 5. A Bond to marry| 
 fuch a Wowan, or pay ſo much Money, 
eoid, for Marriage ought to be free. 
4 | 
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Charity. 


What ſball be a good Charitable Uſe 
purſuant to the Statute 43 Eliz. Page 
94. A School eretted by the colunta- 
ry Contributions of the Inhabitants; if 
no Free- School, no Charity within the 
Statute. Caſe 1. & if the Lord of a 
Manor erefts a Mill. c. 2. To main- 
rain a Miniſter. p. 95. c. 3. I bere it 
ſhall be good, though deviſed to a Cor- 

ation. c. 5, 6, and 7: 2 

Super ſtitious Uſes to which ths King 
is to appoint. p. 95. For finding a ſti- 
pendiary Prieſt Maintenance of au 
Aunicerſary, &c. c. 1. If Lands are 
gicen upon Condition to find a Prieſt; 
this is a. ſuperſtitious Uſe within the | 
Horde. c. 3. If Part be given to a ſu- 
perſtitious Uſe, and Part to a good, the 
King ſhall only have the ſuperſtitious 
Part. c. 2. A Deviſee who was made 
Truſtee, owning it to be a ſuperſtitious 
Uſe, decreed for the King. p. 96. c. 6. 
Neviſed to the Poor indefinitely, the 


King ſhall appoint. c. 7. 6oo l. deviſed 


to ſixty ejetted Miniſters, decreed a ſir | 


perſtitious Uſe, but reverſed. c.g. Fox 
maintaining three independent Lec- 


Church of England in Scotland. p. 97. 


e. 11. va 
| uity will ſupply a Defect in the | 
* — of a Charity. p. 97. Willl 


ſupply Livery and Seiſin. c. 1. Choſes 
in Action may be appointed. c. 2. Will 
ſupply the Want of a Surrender. c. 3.| 
enant in Tail may deviſe Lands to a 
Charity, and it ſball operate as an Ap. 
pointment. c. 4. But a Will by which 
Lands are deviſed to a Charity, muſt 
be executed as preſcribed by the Statute 
of Frands and Perjuries. c. 7. Equi- 
ty will ſupply a Defect in the Deſcrip- 
tion of the T bing deviſed, or the Per- 
ſon to take. p. 98. ; 
What ſhall be ſaid to be appointed 
to a Charity by deviſing the Rents of 
Lands, the Lands themſelves dd paſs. 
98. c. 1. Where the Surplus of the 


eftator's Eftate ſhall go in Augmenta- 


ment 
turers. c. 10. For propagating the 


, 
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poſe. C. 5. A 


tron of the Charity. e. 3. Hi the 
Commiſſioners are to charge the Te- 


nants where ſeveral Parcels of Lands 


are made liable. c. 5. Aud. to r= 
tion each Tertenant's Share: c. Ny . 
It is a Miſ-imployment of a Charity. 
to alter it from the Donor's Inten- 
tions, tho to another Charitable Uſe; 
p. 99. Where the Rents ſhall be in-, 
creaſed as the Price of Lands increaſes 
p. 10. 
Commiſſioners f Charitable Uſes 
bave Pozver to appoint Truſtees. p. 1004 
c. 1. May turn out Truſtees for Mif- 
behaviour. c. 2. I here the Commiſſios 
ners can have no Peer, if Viſors. . 
are appointed by the Donor. P- 101 


Commiſſions for Examining of Wit- 


neſſes. 


4 Commiſſuon #:ill be granted chen 
the Party is in the Country: p. 101. 
c. 1. A new Commiſſion till be grant= 
ed, if Exhibits or Mritingt are altered 
or interlined. c. 2. A new Commiſſion 
granted after Publication. Pp: 102, 

| If Commiſſioners mislebace them- 
ſelres, the Gurt will grant an Attacb- 

ainſt them. p. 102. c. 1. 4 
umi ſlioner may be examined as a 
Witneſs. e. 2. When the Commiſſion is 
to be returned. p. 102. 


Common. 


A Commoner muſt recover at Lare 
before be can have his Right eftabliſh- 
ed in Hs p-. 103. Equity will not 
injoin the Over-ſtocking the Common, 
becauſe the Party has Remedy by Ac- 
tion on the Caſe. c. 3. Inchjing, an 
Improvement, within the Statute of 
Merton: c. 4+ Agreement for that Pur- 
mon which has beey 
a long Time incloſed, ſhall not be 
thrown open. c. 8 and 9. Enfranchi- 


ing a Copybold. c. 10. 


W Condi- 
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Conditions and Limitations. 


— 


Difference beteveen a Condition and 
a Limitation, by what Words created. 
Pape 105. Caſe 1. Who are enabled 
fo perform a Condition, and who ſhall 
be "prejudiced by Non- Ce. 
p. 106. Legacies given to four, on 
Condition that they ſhall releaſe, &c. 
Be only robo refuſes ſhall loſe bis Lega- 
cy. e. 4 Landi limited on Conditton 
ro an Anceftor, where the Heir may 
the Crndition, though the 

Lands never came to the Anceſtor 
P. 106. C. 6. | 

Conditions precedent and ſubſequent 
in which there may be Relief, though 
net ſtrictiy performed. p. 107. Cundi- 
tron precedent relieved againſt, being 
only in Nature of a Penalty. c. 1. E- 
' guity will relieve where a 3 
rion can be made. p. 108. c. 2, 3 and 4. 
I here Lands are deviſed, on Condi- 
tion to pay a Sum of Money at ſuch a 
Time, the Ciurt may inlarge the Time. 
p.109. c. 5. Though to the Diſinbe- 
riſou of the Heir. c. 8. Where it is 
neceſſary to perform both Parts of a 
Condition. c. 9. Where the Party did 
all that ar in his Power. p. 110. 

Conditions to reſtrain Marriage in 
general are evid; but a Deviſe vn Con- 
dition not to marry a particular Per- 
ſon, is binding. p. 110. A Portion, 
on Cindition not to marry without Con- 
ſent, is only in Terrorem, if there be 
no Limitation over. c. 1. But if there 
be a Limitation over, there can be no 
Relief, though the Party conſented af- 
terwards to the Marriage. p. 111. 
No Difference between a Condition, 
that a Daughter ſhall not with- 
ont Conſent, and that ſhe ſhall not 
marry againſt Conſent. c. 5. Where 
the Daughters were old, and never 
intended to marry, and their Portions 
were decreed them on giving Securi- 


ö 


, 


ty not to marry wirbout Conſent. | 
Il bere a tacit Conſent will| 


C. 6. 
ſave the Condition. c. 7. A Father, 
after making bis Vill, conſenting to 


his Daughter. Marriage, is a Dif- | Equity will reſtrain the Lord 
4 | 
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| penſation of the Condition in the ill, 


Page 112. Caſe 8. To what Time the 
Conſent ſhall be carried. c. 10. 


Contribution and Average. 


Where there are ſeveral Purchaſers 
of Lands charged with a Rent, and 
one of them pays the whole Rent, be 


ſhall compel the other Purchaſers to 


contribute. p. 113. c. 1. One Execu- 
tor another to contribute, 
&c. c. 2. A Colleftor of Fifteenths le- 
the Tax on one Inhabitant, he 
compel the others to contribute. 
. 3» Lands mortgayed to one for 
Life, Remainder to another in Fee ; 
Tenant for Life ſhall pay his Propor- 
tion. c. 4. Muſt pay the Arrears of a 
Rent-charge. p. 114. c. 5. Where the 
Wife and Iſſue ſhall contribute in Pro- 


portion in diſcharging Incumbrances. 
c. 6. Where the Portions of younger 


Children are to be paid in Average. 
p. 114. c. 8. Sureties may compel each 
other to contribute. c. 9, 10. Average 


among joint Freighters of a Ship. c. 13. 


Seme of the Under-Leſſees paying the 
Head Landlord's Rent, may compel 
the Reſt to contribute. p. 115. c. 14. 
Where a Rent-chbarge is deviſed to A. 
and the like to B. out of the ſame Lands, 
and the Lands are not ſufficient, they 


| ſhall bear the Loſs in Proportion. c. 15. 


Where the Heir and younger Children 


ſhall bear the Loſs in Proportion. 


p. 115. c. 16. 

Contribution, in what Proportion. 
p. 117. Tenant for Life ſhall contri- 
bute a Third in diſcharging Incum- 
brances. c. 1,2. Bet if be Red before 
the Incumbrances paid, his Executor 
ſhall contribute only in Proportion to 
the Time he enjoyed. c. 3. Where Te- 
nant for Life fhall contribute tuo 
Parts in five. C. 4. 


The Nature of 


Copybolds p- 1 18. 
from op- 
preſſing 


a ———— 
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ing the Tenant. Page 118. Caſe 1. 


2 oblige the Lord to hold a Gurt. 


c. 2. Mill reverſe an erroneous 7 
ment. p. 119. c. 3. Nur will not dl 
in annulling an erroneous Common Re- 
covery ſuffered in the Manor Court. c. 5 
What ſhall merge in the Copybold. c. 6 
Purchaſers of —_— c. 7. There 
can le 3 Occu —_— a Copybold. 
p. 120. The Widow's cuſtomary Eftate. 
c. 11 and 12. Gpybolds cannot be in- 
tailed within the Statute de donis. c. 13. 
What Fines Copyholders fhall p 
c. 14, 15, 16. Relief againſt a Forfei- 
ture. p. 121. But if © the Tenant be 
obſtinate, Equity will in ſome Caſes | 


refuſe. c. 20. 
A defeftive Surrender, or the Want 


of it, ſupplied in Equity. p. 122. _» 
plied i in Favour of a Charity. In 
Favour of Purchaſers a Credinrs. 
c. 2, 3, 4. Ceſtui que Truſt of a Copy- 
hold Fare fired to ſurrender, but 
being refuſed, not having the legal E- 
fate deviſed to his Wife and Children, 
held good. c. 5: Equity will wpply | ed 
= —— of a Surrender in Favour 
nger Children. c. 6. And will 
* a Surrender in Favour of an 
127 Son in Caſe of Gavelkind 
bold. p. 123. e. 7. But not ſupply the 
Want of a Sarrender in Favour 
Crandchild. e. 8. Will not ſup 
Surrender in Favour of a B 
Child. c. 9. Will not ſupply it in 'Fa- 
vour of a Child, when the Caſe is at- 
rended with bard Circumſtances. c. 10. 
Nor to put a younger Child in a better 
Condition than the Heir. c. 11. Where 
Freehold and Cupybold Lands are de- 
viſed for Payment of Debts and Lega- 
cies, if the Freehold is s facie to pa 
the Debts, Equity will not ſupply the 
Want of a Surrender of the Cop bold | of 
in Favour of Legatees. c. 12. ere 
it did not plain wrap nk 2 
tator did not — harge his 
pybold Lands with the ; Payment of his 
Debts, Equity — - 1 the 
ity wi mot ſuppl — 2 a 
runs Fog in Favour of a hae, c. 14. 


uper 29/0 recovers, 
— be > ve fl Cofts, or 
Pauper's Coſts. c. 3. Truftees, when 


pay. | te pay Coſts. c. 4. When a new Trial 


is granted, it muſt be on Payment of 
Coſts. c. 5. e a Demurrer was 
allowed without Coſts. c. 6. Chr of 
rhe whoſe Suit, though it once abated 
by the Party's _— who recovered. 
p. 126. c. 7. Bill uſually diſmiſſed 
with 205: Coſts; but — rd e 
nn . that Rule. c. 8. 

2 ortgagee who forecloſes 
but | the Firſt, ſhall be all»wed bis full oh 
Za, the Pay e p. 126. c. * A 

_ guilt ante eat Fraud, order- 
uch Cy 


s as ſhould be aſcer- 
— the injured Party's Oarb. 
c. 10. a Copybolder is relieved a> 


an | gainſt a Forfeiture, it muſt be on Pay- 


Copy- | ment of Cofts; but if Equity cannot re- 


fieve, no Coſts againſt him. c. 11: 
— Moners of Charitable Uſes cans 
wot decree Cyſts. c. 1 1. 5 


Courts, and their Juitdiaion 


The Ordinary and Imre Court 2 of 
Chancery, called the Pe 
been a Court Time out of n 2 4 
The great Extent heretofore of its 
riſdittion, and its of — Furi/diftion. 
p. 128. c. 2. eina Juſtitiz, oar 

which all ori = IWrits iſſue. e. 3. 
Perſonal by or againſt Of- 
ficers, — 2 fo FA Artendance, 
may be determined in this Churt. c. 4. 
But it cannot hold Plea of Laud. c. 5. 
The Proceedings are in Latin, but nos 
fnrolled. c. 6. When I . — is joined in 
this Court, — Record is to be detiver- 
ed by my Lord Chancelhr, with bis 


proper Hands „ into the King's Beneh, 
r tried; and there 7 — 


; C. 2. 


— — ä — — 
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ſhall be given. Page 128. Caſe 7. An 
Ofecer's Delivering the Record is . 
cient. c. 8. I betber- a Writ of Error 


evould lie from the King's Bench to 
this Court. p. 129. c. 9. 5 y 
The Court in Chancery proceeding 
according to Equity, when firſt eſta- 
bliſbed. p. 129. Its Power — giving Re- 
1 er 4 t in Latv. p. 130. 
y — 25 both the Perſon and 
Eſtate. c. 3. As chiefly in Matters of 
Fraud, Accidents and Truſts. c. 4- 
Iliil not be a Handmaid to beget a 
Suit to be ended elſewhere. c. 5. A 
Perſon ſued in Equity and at Law for 
the ſame Thing. p. 131. c. 6. But 
may proceed in Equity for mean Pro- 
ts, and in Ejettment at Lam, 
Poſſeſſion of the Lands. c. 7. Will not 
ſuffer a Penalty to be demanded. c. 8. 
Vill not afſift a Forfeiture. c. 9. But 
eill not gice Relief in Matters proper 
by Quo Warranto or Mandamus in the 
King's Bench. c. 10. Will not ſuffer 
a Party under Pretence of a Truſt, or 
any other of its ozwn Notions, 10 elude 
4 beneficial. Law. c. 11. Theugh-it 
ill gice Relief in Matters where the 
Party may recover Damages at Laus. 
c. 12. Will quiet a voluntary Deviſee 
in the Poſſeſſion of his Lands. p. 132. 
Will compel Executors to give Security ; 


but wwhether it will compel a Perſon to| ry 


give Security to pay a Debt payable 
at a — Day. c. 14. mill compel 


a Diſc of Goods in the Hands of 
a third Perſon in order to ſubject 
them to a c. 15. May ca- 


cate Letters Patent obtained by Fraud 
by Engliſh Bill. p. 133. c. 16. Will 
relieve againſt an indirect Conveyance, 
theugh executed by Deed and Fine. 
c. 17. But a Will for Fraud cannot 
be 475 afide ; a Will for Fraud without 
a Trial at Larp. c. 18, 19. 
Chancery will decree one Fointenant 
of Lands in Ireland bis Share of the 
Profits, though it cannot award a 
"Commiſſion to make Partition of Lands 
eobich lie in Ireland. p. 133. c. 1. An 
Annmity out of in Ireland ob- 
tained by Fraud, here relieved againſt, 
tbe Parties being here. c. 2. So of a 
Contratt made here for Land which 
| 2 


lay in Ireland. c. 3. Fa Truſtee 
Fank which lie in Ireland, 2 
Chancery may decree the Iroft 0. 4. 
Its Furiſdiction over the 1/land of 
Sharke. p. 134. c. 5. | 
Where a Perſon may bring a new 
Bill in Chancery, though his Bill in 
the Exchequer for the ſame Matter 
was diſmiſſed. c. 1, 2. If the Mort 
gagee brings a Bill in the Exchequer 
zo forecloſe, the Mortgagor may bring a 
Bill in Chancery to redeem. p. 134. c. z. 
After a Decree in the Exchequer, 
which was confirmed in the Houſe of 
Lords, a new Bill brought in Chan- 


Cery. p. 135. C.4 Matters relating to 
Extents in Aid, properly cogniſable in 


for | the Exchequer. c. 5. 


Chancery, in ſome Matters, has a 
concurring Furiſaliction with the Hpi- 
ritual Courts. p. 135. And in many 
Caſes their Fndgments are ſubject to 
this Court. c. 1. The beſt Security In- 
fants can have is in Chancery. p. 136. 
c. 2. A Bill proper in Equity for Di- 
ftribution of an Iuteſtatè Perſonal E. 
ftate. c. 3. An Account ordered in 
Chancery after an Account paſſed in 
the Spiritual Court. c. 4. But a Will 
relating to a Perſonal Eſtate, theugb 
it is objefied, that it was obtained by 
Fraud, yet not examinable in Chance- 
CF 28-6. 

What  Furiſdiftion the Unicerſity 
Courts haze. c. 7 and 8. How they 
muſt plead their Privilege. p. 137. 

Chancery has a Juriſdiction orer in- 

ferior Courts of Equity. p. 137. 


Creditor and Debtor. 


What Creditors ſball come in on a 
Proviſion for Payment of Debts. 
p. 138. Creditors zwho lent Money af- 
ter the Proviſion made, cannot. c. 1. 
Where a Creditor, whoſe Debt the 
Debtor conteſted. c. 2, 3. Creditors 
barred by the Statute of Limitations. 
p. 139. c. 4. Where a Creditor, tho 
he relies on one Security, yet if it 
fails, — wag will gice him another. 
c. 5. Where Tenant in Tail lecying a 


Fine, may make his Lands liable 10 


bis 
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his Debts. Page 139. Caſe 6. The 
Arrears of Pin-money to be paid with- 
iu a Proviſim for Payment of Debts. 
p. 140. e. 7. 8 

The Order in which Debts are to be 
paid. p 141. Where Lands are de- 
viſed ti Truſtees for Payment of Debrs, 
eber by ſimple Contratt and Specialty 
hal! be paid in Proportion. c 1. But 
if to Executors, in a Courſe of Admi- 
niſtration, for they then become legal 
Aſſets. c. 2. Whether Debts and Le- 
gacies ſhall be paid in Proportion, 
when a Truſt is created for the Pay- 
ment of them. c. 3. How 7 will 
order Debts which affett Lands, to 
be paid, to avoid Confuſton. c. 4. Mort- 
gages, Fudgments, Statutes and Re- 
coonizauces, ſhall in Equity take 
Place according to their Priority. 
p. 142. c. 5. Creditors whgq joined in 
a Bill, ſhall not afterwards be admit- 
ted to gain a Preference of each other 
at Law. c. 6. Creditors whoſe Securi- 
ties affect the Real Eftate, ſhall not 


| 


exhauſt the Perſonal Aſſets. c. 7, 8, 9. 


Where a ſimple Contraft Creditor ſhall) 


ftand in the Place of a Judgment Cre! 


ditor. p. 143. But not to put the 
younger Children in a better Condition! 
than the Heir. c. 11. Particular Cir- 
cumſtances, which will induce Equity 
to prefer one Creditor to another. p. 143. 
c. 12, 13, 14, 15, 16. in 
France fs #0 be conſidered but as a 
Debt by ſimple Contraft here. p. 144. 
c. 17. The Arrears of Rent reſerved 
on a Parol Leaſe, to be preferred to a 


Bond-debt. c. 18. A Recognizance not 
inrolled ſhall be conſidered but as a | 


Specialty. c. 19, 20. Where an Heir 
who pays a Bond-debt in which he 
was bound, ſhall not be admitted to (ay, 
he paid it out of the Perſona! Aſſets. | 
c. 21. 4 Duty decreed is equal to a 
Judgment. c. 22. 

Payment of the Debt, to whom, and 
when to a Scrivener, gu p. 145. Pay- 
ment to a Truſtee, when the Debtor had 
Notice of the Truft, not good. p. 146. 
c. 5. Payment to an Executor, with 
Notice of a Decree that he ſhould in- 
termeddle no farther, not good. c. 6. 


that be had affiened the Bond 
_ Page I 1 7. gta 
a Creaitor agrees to accept leſs 

than bis Debts, 7 it be wy 12 
preciſe 29: the Debtor can have no 
Relief, if fails. p. 147. But if there 
be a Provifien for Payment of ſuch 
Creditors as come in Sithin a Tear 
and a Day, yet a Creditor, tho he des 
nor come in preciſely, will not be exchu= 
ded. p. 147. c. 1 2. pf 

Where Debts of a different Nature 
are due, and a- general Payment is 
made, to which Debt ſhall it be ap- 
po pri $27 4 

at Conveyance or Diſpoſition 

the Debtor ſhall be Fa agai 1 
Creditors, and therefore to be avoided 
in Equity. p. 148. E 

The Statute againſt fraudulent De- 
viſes, by which a Man is prevented 
from defeating his Creditors, how to be 
conſtrued. p. 149. | 


Cuſtoms of Landon and Tor. 


Mortgages in Fee, one Part a 
Freeman's Eftate, and ſubjett . | 
Cuſtom; but a Real Eſtate is nor. 
p. 150. c. 1. Neither are Terms for 


| 


Tears waiting on the Inheritance. 
p- 151. c. 2. ' there is nd Decla- 
ration that they ſhall attend the Inberi- 
tance. c. 3. Where an Intereſt ſhall 


ſufficiently veft in a Freeman, ſo as to 
make it ſubjef# to the Cuſtom. c. 4, 5. 
Chymical Receipts not to be vh⁰,,łũ as 
Part of a Freeman's Eftate: £6 
- A Diſpoſition made by a Freeman 
of his Perſonal Eſtate may be void, he- 
ing in Fraud of the Giſtom. p. 152. 
For though he may diſpoſe of bis Goods 
in bis Life-time, yet if after fuch Dif- 
poſition he keeps them in his 7 jon, 
it will be fraudulent. c. 5. if be 
enters into a ooluntary Bond to p 
Money three Months after his Dearh, 
this ſhall only bind the legatory or dead 
Man's Share. c. 4. But if be pur- 
chaſes Lands, and deviſes them to bis 
eldeſs Son, this is not fraudulent. 
p. 153. c. 7. & an Agreement of bis 


Payment to an Obligee, after Notice 


Perſons 


70 3 ſhall be good. c. 8 
5 


y 
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HSE Perſons within the Cuſtom; an Heir 


———— — — eo 2 > 


The. Cuſtom concerning tbe Legatury 


dbb has a Real Eftate ſhall come in or dead Man's Share. Page 159. 700]. 


for a Share of the Perſonal Eſtate | deviſed for. Mourning muſt come out of 


within the. Cuſtom. Page 153. Caſe 1. the legatory Share; the dead Alan 


A Freeman who reſides in the Country, 


Share, iſ not diſpoſed of by him, muſt 


| get on bis Death there, his Perſonal go according. to the Statute of Diſtri- 


: Eftate ſhall be ſubjett to the Cuftom ; 


butions. c. 2. How the Diſtribution is 


_ Strangers who marry, City Orphans, to be made. p. 160. Where a Freeman 
tho not in London, ſubjett tu the Cu- | deviſes more to one Child than his cuſ- 
om. p. 153. C. 3. raudchildren not zomary Share zwould come to, it ſhall be 
within the Cuſtom. p. 154. But an af-| a Satisfaition for ſuch Share. c. 5. 


ter- born Child ſhall come in. c. 4- 


The Cuſtoms of York. p. 160. The 


The Cuſtom concerning the Advan- | Cuftom of London ſhall controul the 
cing a Child in the Life-time of the | Cuſtom of York. c. 1. As if à Free- 
Father. p. 154. What Proviſion is an man of London dies in York. p. 161. 
Advancement. c. 1. May bring ſuch|c. 1. F an Inhabitant of the Pro- 

' Proviſion into Hotchpot, though the |-vince dies Inteſtate, bis Eſiate, beſides 

: Father declares the Child was fully ad- the cuſtomary Share, ſhall be divided 
wanced. c. 3. But then the Father | according to the Statute of Diftribu- 
muſt expreſs the Value of ſuch Ad- tions. c. 3. So if all his Children wwere 

cancement. p. 155. 300 l. and up- advanced in his Life-time. c. 4. A 
wards, given to a Daughter, will not | Marriage-Settlement excludes the eldeſt 
exclude her. c. 4. A Settlement of a| Son. c. 6. 


Real Eftate, is no Advancement. c. 5. 


The Portion or Advancement is to le. 


Debe, vide. Tith Creditor and 


brought into the' Orphanage Part only.) Debtor, 138. Proviſion for Payment 


c. 7. An Orphan dying before teventy- 
one, ber Share ſurvives to the Reſt of | 
the Children. p. 156. C. 9. But if 
married, ſhall go to her Hushand. c. 10. 


c. 7. of .Debts, Title Devife, 197. 
An only Child not to bring | into \\ 
'- Horchpot for the Benefit of the Widow.,\ 


The Fatts zphich were proo'd and al. 


lowed by the Court, muſt be particular- 


And if tbe Husband dies, ſhall ſurvive\| ty mentioned in the Decree. p. 162. 


io the Wife. c. 11. 


c. 1. A Decree may be inrulled after 


A Child marrying wit hour the Fa- the Partys Death. c. 2. A Decree, 
tber Conſent;, ſhall loſe its Orphanage | though not Agned or inrolled, may be 
Part if the Father is nat reconciled in pleaded to a ſecond Suit. c. 3. But 


Bis Life-time. p. 156. c. 12. 


ebere one Adminiſtrator obtains a De- 


uftom, with Reſpet 70. the | cree, and dies, a ſecond cannot plead 
Widow of a_ Freeman. p. 156. Sball] it. p. 163. c. 4. 


have. her Jidow's Chamber, and a 


Moiety of \the Perſonal Eftate, if no| 


Parties to the original Suit, and 
thoſe who come in pendente lite bound 


Children. c. 1, 2. Where fhe is com- by it. p. 163. c. 1. 4 Perſon, though 


ponuded with. p. 157. c. 3. May be 
compounded with out of the Perſonal 


no Party, having Notice, may in ſome 
Caſes, be bound by it. c. 2. A Decree 


Eſtate. c. 4: May aut of a Real E. for an Incliſure, ſhall bind two or three 


fate; but in ſuch Caſe it muſt. be men- 
tioned, that the Real Eſtate cas ſet- 
ted on her in Bar of ber cuſtoramy E- 
ſtate. p. 158. But ber Acceptance of a 
Settlement out of the Perſonal Eſtate 
bars ber, tho no Notice is taken of the 

Cuftom. p. 159. & 6." 

N VY 


bumourſome T enants. c. 3 and 4. Where 
Perſons not claiming under the Par- 
ties to the Decree, may be bound by it. 
p. 164. c. 5, 6, 7. . 8 

Error in the Decree, muſt appear 


on the Face of the Decree it ſelf. p. 164- 
. An Appeal brought, ſuggeſting 


that 


rr r 
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that the Decree was ſaid to be made 
Conſent, wwhen it was not diſmiſ- 
| ſed. Page 165. Caſe 4. Error in a 
Decree -muſt appear in the Body of 
i. 5. 
The Court may inlarge — — for 
orming a Decree, t it be fren- 
_—_ 2 p- — c. 2. For 
what Reaſon the Executiou may be 
ftayed. c. 3. Where a Decree is once 
executed, the Court has no more to do 
in the Caufe.' c. 4. 


A Voluntier not obliged to produce 
them to the Iſſue in Tail. p. 167. c. 1. 
For he ſhall not be aided in Equity g- 

ainſt a Diſcontinuance. c. 2. The 
Fir muſt confirm the Wife's Fointure 
- before ſhe is obliged to produce them. 
c. 3. A Purchaſer in no Caſe obliged 
to produce them. p. 168. c. 4 and 5. 
I here they concern ſeveral Perſons In- 
 tereſts, wwho ſhall have the Cuſtody of 
them. c. 6. Will be ſometimes ordered 

into Court. c. 7. | 

Suppreſſing Deeds, in what Caſes 
the Party injured ſhall have as much 
Advantage as if the Deeds could be 
— p. 159. n Is 

Deeds and Conveyances entred into 
by Fraud, relieved againft in Equity. 
P. 169, 170. KATY | 

Equity will ſupply Defeits in Deeds.” 
p. 170. But not in voluntary Deeds. 
C1, 2. | N. ne 

Demurrer, vide Anſwers, Pleas and 
Demurrers, 39. \ W323 | | 


* 


Depoſitions, ide Evidence, Wit- 
neſſes, and Proof, 2232 8 


Deriſe. 
Devi ſes, by zwhom. P. 171. By a 


| ©1/e, 


a Hill. c. i. Shimay mate a Jill by 
tbe Conſent of her Hitsband. p. 192. c. 26 
The Will of un Infant; boug h he ar- 
taius the Aer of Terem panne, fs not 
good. c. 4. Bur an Infant. Male may, 
. Fourteen,” I/ Mil, difpoſe os ' bis 
Perſonal Eſtute; a” Feine at Twwetve, 
Co 00 OT AY? — eren! 
Tenant in Tail cannot "deviſe the 
Lands, though be has the Reverſion in 
Hee. c. 6. But his Mill is good as an 
Appointment ro a Charity." e. 7. 

One Jointenant cannot 'deviſe; but 


| I be ſurvioti, the Deviſe will be good. 
Deeds, and other Writings. *]c.8 1 


"Deviſes to whom, by a Husband to 
a Wife, good. p. 173. c. 9. In Mort- 
main. c. 11. vide 95. A Deviſe to an 
Infant in ventre ſa mere. p. 173. b. 11; 
12, 13. A Baſtard may be a Deviſee, 
but a Monk cannot. c. 16. 
Nhat Intereſt in Deviſor can be de- 
viſed. p. 174. Diſſeiſee diſſeiſea by 
nd canweviſe; c. 1. Lands pur- 

cbaſed after the Making the Will, will 
not paſs . Deviſe of all the Land a 
_ _ at his _— c. 2. 
| agreed to be purchaſed may be 
deviſed. p. 174, 175. 4 Poſſibility 
cannot be deviſed. c. 6. But à Right" 
to ſet aſide a Releaſe may be deviſed. 


bat IWords paſa a Fee in a Vill; 
the Word Heir, in what Caſes neceſſa- 


r p. 176. c. 1. To a Man and his 


Succeſſors, a Fee. c. 2. Thar J. S. h] 
baue my Inheritance. c. 4. Jo ibres 
Daughters, and that one ſhall be Heir 


to the other. c. 5. Of tbe ꝛubole Re- 


mginder. 6.7: To Truſtees ro ſupport 


| Eſtates of Inheritance, a For. c. 8. 


JO Word Pa ing. creates 4 Fee. 

. 177. Where eviſee may puſſi- 
5 be 2 Loſer. c. 10, 11. But a De- 
paying un annual Sum, but an 


' 


Eftate for Life. c. 13. 


De Words, All my Eſtate, paſs wY 
ora E- 


Fee. - P- 1 77. C. 16. * For the 
ſtate, 75: Genus Generaliſſimum. c. 17. 
$& a Deviſe of all my Lands and E 


Feme Covert, Infant, Ideot, or Non 
Com not good. c. 1. Though a 


Hate. p. 178. C. 18. But not cbert the 


— ſirvices ber Hucband, yet'| Word Eſtate euas ouiy applicable to rhe" 


ber Mill is not good. ©. 3:. But a Wife, Perſona! Hflate. NN | 


whoſe Husband 15 baniſhed, may make 


- * * 
2 F 7 J ( \ 2J\ i 
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What Words create an Eſtate- tail, 
or for Life in a Will. Page 179. To 
one, and if be die, not having a Son, 
to a Man, and Semini ſuo, to a Man, 
his Heirs Males, without the Word 
Body, create an Eftate-tail. c. 1. To 
one, and the Heirs of bis Body, for 
5oo Tears, provided not to alien. c. 3. 
To Two, and that one Jball be Heir to 
the other ; provided, if any of them die 
without Iſue. c. 4 A Deviſe to a 
Man, and bis Heirs; and if be die 
without Iſſue. p. 1 80. c. 9. Where 
Heirs, muſt be intended Heirs of the 
Body. c. 11. 1 

A Deciſe to A. for Life, and after 
Bis Deceaſ-, to his Iſſue, is an Eftate- 
rail in A. for the Word Iſſue is nomen 
collectivum. p. 18 1. c. 14. But a De- 
Cie to A. for Life, and to the next 

eir Male, and to the Heirs of the 
Bedy of ſuch next Heir, an Eſtate for 
Life c. 16. But for this, and where 
the Anceſtor takes an Eftate-tail y 
Implication; ſee the Caſes 181, 182, 
183, 184, 185. &\ i IV 

Executory Deciſes of Lands of In- 
Beritance, the ſeceral Kinds. p. 186. 


| 


Where a Fee may be limited on a Fee | 


by Way of executory Deviſe. c. 1. Such 
executory Deviſe not barred by a Cm 


mon Recovery. p. 187. An executory 
Deriſe, and not a contingent Remain- 


der. p. 188, 189. L 
Executory Deviſes of . Terms for 
Nears. p. 190. What Limitations 0- | 
cer ſuch Terms will bear. c. 1. Can. 
not be intailed, ſo as to create a Per- 
. p. 192, 193. | 
| ge rc Intereſts by 1 194. 
As to Executors till Debts paid. c. 1. 
Till bis Son comes of Ae. c. 2. Where 
it ſhall determine at the Lord's Death. 
p. 195. To a Man daring bis Exile. 
c. 6. To raiſe fo much Money. c. 7. 
Deviſes by Implication. p. 196. To 
the Heir, after the Wife's Death, and 
Eftate for Life in the Wife.. c. But 
nat ſo, if the Deviſe had been to 4 
Stranger. c. 2. That it muſt be à ne- 
ceſſary — which will diſin- 
Berit an Heir at Law. p. 197. 
Deviſes for Payment of Debts. 


_—_—. 


| Profits. p. 199. 


— 


Real Etate liable, my Debts being 
firſt deducted, amounts to a Charge on 
the Real Hſtate. Page 197. Caſe 1. 
But where ſuch a general Clanſe ſhall 
be extended to the Perſonal Eſtate on- 
9. p 198. A Devxiſe to a Brother 
and Heir at Law, deſiring him to ſee 
the Will performed, amounts to 4 
Charge. c.q. Imprimis, I Mill, that 
my Debts, &c. be paid in the firſt 
Place, amounts to a Charge, where 
the Deviſee or Truſtee may ſell the 
Lands for that Purpoſe, or muſt pay 
the Debts out of the annual Rents and 


| Deviſes of Things Perſonal, as 
Goods and Chattels, &c. p. 199. 4 
Leaſe paſſes by a Deviſe f the Perſo- 
— 8 . c. ro Bona — all 
Chattels. c. 2. wilt ut paſs 
a Deviſe of all Gods and cal 2 
c. 3. Ay a Deviſe of Houſhold Gods, 
Plate will. paſs. p. 200. What ſhall 
paſs by the Deviſe of the Furniture of 
a Houſe. c. 7. Where by a Deviſe of 
his \\ Houſhold Goods at bis Houſe , 
Goods, though not there at the Time of 
making the Mill, ſhall paſs. p. ꝛ01. 
nn bo hall take a Perſonal Thing as 
fuficiently deſtribed and —. by 
the Teftator. p. 202. e a younger 
Child by Birth, having an Eſtate of 
Inberitance, ſhall not take by a Pro- 
vifion for younger Children, c. 18. 
Where an after-born Child fhall take. 
c..20. Where a Perſon, in Strifineſs 
entitled, ſhall not take. c. 21. Where 
1 ſhall take. c. 23. Where 
to take per Stirpes, or per Capita. p. 203. 
To Servants lioin eib bim 4 2 
Death, who to take. c. 26. 
nn ben a Deviſe ſhall be a Satisfac- 
tian. p. 203. Where it is equal, or more 
than the Sum due, ſhall be a Satisfac- 
tion. c. 1. 1oool. 0 a Wife, Satif- 
faction of Marriage-Articles. c. 2. 
Shall not be a Satisfaction, if by any 
Accident it may happen to be leſs. c. 3. 
| Where parol Proof was admitted, to 
Jhew it was accumulative. p. 204. c. 5. 
Where it is not adequate-in Value. c.6. 
wiſe of Land, no Satisfattion of a 
Bond. c. 7. Muſt be governed by the 


p. 197. What Words ſhall make the 
2 


Tei Intention. p. 205. c. 8. 


Deviſes 


* 


Deriſes cid, by deviſing what the 

Law already gives; as to an Heir at 
Law in Fee. Page 206. Caſe 1. But 
not if another Eſtate is gizen than 
tzould hate deſcended to him. p. 207. 
c. 4. By deviſing what the Law will 
not permit. p. 207. By creating a 
Perpetuity. C. 8. 
Void by Incertainty in the Deſcrip- 
tion of the Thing deviſed, All to my 
Mother, All to my Mother, not knozwn 
wwhether he intended Real or Perſonal 
Eftate. p. 208. Npere the Teſtator 
has Fee-ſrmple Lands, and Leaſes for 
Years, and he deviſes all his Lands. 
c. 2. I bere a Houſe Hall not paſs 
with the Lands. c. 3. I bere the 
Lands in one Vill only ſhall paſs, tho 
he deviſes all bis Lands. c. 4, 5. 
II here there is a rang Deſcription 
of the Tenant in Poſſeſſion. e. 7. p. 209. 
c. 9. bat paſſes by a Deciſe of 
Lands cum pertinentiis. c. 10. Ma- 
king a Perſon Executor of all bis 
Goods, Lands, &c. paſſes not the. 
Lands. c. 13. IWhere the Reverſion 
of Lands in a Settlement ſhall paſs. 
p. 210, 211. | 5 

Void by Incertainty in the Deſcrip- 
tion of the Perſon to take. p. 212. 
Il here Parol Evidence ſhall be admit- 
ted to explain the Intent of the Teſta- 
tor. p. 212. c. 2 and 3. Void, being 
to a ſpecial Heir. p. 213, 214. 

In what Caſes void by the Deciſor s 
Dying in the Life-time of the Deriſee. 
p. 215, 216. | 


Diſtribution of Inteſtate's Eſtates, Ti- 
tle Executor and Adminiſtrator, 249. 


Dower and Jointure. 


Of what Eſtate of the Hausband ſhall 
the Hife be endowed. p. 217. The Wife 
of a Vendee of Lands, to him and bis 
Heirs, on Condition, ſal be endocved. 


c. 1. 4 IWoman ſhall not be endowed | 


of a Truſt. c. 2. But Equity will ſet 
alide a fraudulent Declaration of 
Jruſt in ber Favour. p. 218. e. 3. The 
Ilife of the Heir ſhall be endowed of 


Landi deviſed to Executers fi Pay- . 


ment of Debts, eben the Debts art 
paid: Page 218. Caſe 4+ Of Lands 
ſequeſtred: c. 7. Ad 
bat ſball be a Satisfa&ion in Es 
quity. p. 218. If any Thing be des 
wiſed to her in Lieu of Dower; cannot 
bave both, but ſbe may waire the Dea 
viſe. c. 1. But it muſt be acerred to 
be in Lieu of Dower. c. 2. Jhether 
Equity will remove a Term in Truſt 
zwaiting on the Inheritance, ſo as to lei 
a Feme into her Deever. c. 3, 4 and 5. 
She may redeem a Mortgage. c. 6: 
WW here fhe ſhall be relieved againſt ber 
Agreement to bar her Dower. c. 7. E. 
quity will relieve againſt a partial Aſ- 
ſranment if Doccer. p. 220. c. 9. 
Fointure and Jointreſc, dubo is a 
Joiutr ſs within 11 Hl. 7. p. 220. c. 1. 
Such Fointreſs ſpall be ſtayed from 
committing II aſte. p. 221. c. 2. here 
the Hushand 's Charging the Lands 
ſhall be fraudulent againſt the IWife: 
c. 3. Mert fhe ſhall hace ber Foins 
ture covenanted to be ſettled on her, 
and the Perſonal Eſtate of the Huſs 
band beſides. c. 4. Articles to ſettle a 
Joiuture will be executed in Equity 
after the Husband's Death. c. 5. Tho 
a Bond for that Purpoſe was gicen up 
by the Wife. c. 6. Will decree a ſpeci- 
fick Performance to make it up Fl 
mich. p. 222. c. 7, 8, 9. What Settle- 
ment is fraudulent againſt a Fointreſs. 
c. 10. Joining with her Husband in a 


Mortgage, there reſults a Truſt to ber 


to redeem. c. 11. May redeem Land 
which are mortgaged. c. 13. 1s not obli- 
ged to diſcocer Deeds till her Fointure 
7s confirmed to her. c. 14. Nor tshat 


| Tithe ber Heusbaiud bed. c. 15. 


Flection, where a Widow muſi elett 
to waice ber Dover, and ſticł tu zyhat 


ts given her in Lien thereof, 218. 


Eſtate, vide Title Deviſe, 1 74- 


Evidence, Witneſſes and Proof, 


A Party intereſted, by Releaſing bis 


Right, may be a Ilitneſs. p. 223. c. 1, 2 
A Bakr: pr, by 12 to the A. 
5k ſigness 


— 
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frenees, may. Page 224. Caſe 3- But 


whilf be continues intereſted, be can by 


10 Means be a Witneſs. c. 4. A Perſon 
diſintereſted when examined, becoming 
imereſted afterwards, yet bis Exami- 
nation may be made nſe of. c. 5. But 
cannot be made uſe of at Law. c. 6. 
Plaintiffs cannot be examined for each 
other, but Defendants may. c.7 and 8. 
A Commiſſiozer may. c. 9. An Arbi- 
trator may. c. 1o. Members ef a Cor- 
poration cannot. c. 11, 12. A Wife 
cannot againſt ber Husband. p. 226. 
Unleſs in Caſe of extream Neceſſity. 


2 Poidence, what ſhall be admitted as | 


ſuch. p. 227. A Bill in another Cauſe 
not to be read as Evidence againſt the 
Perſon named Plaintiff in it. c. 1. 
When Depoſitions taken in a former 
Cauſe ſhall be made Uſe of. p. 228. c. 
2,3, and 4. Copies of Notes admitted 
as Evidence. c. 6. The Copy of a 
Deed inrolled for ſafe Cuftody, admit- 
ted as Evidence. c. 7. Confeſſing a 
Matter by Anſcver, ain: Evidence 
c. 8. A Settlement made purſuant to 
Marriage Articles, Evidence that all 
Treaties reſolved into that. p. 229. 
e. 9. A Purchaſer who buys in a * 
cedent Incumbrance, not obliged to 
prove the actual Payment of the Mo- 
ney. c. 10. An g_ Party's Oath 
good in Odium ſpoliatoris. c. 11. One 
Witneſs againſt a Defendant's Anfewer, 
not ſufficient. c. 12, 13. 

Paro Proof, when to be admitted. 
p. 230. To ſbeto that the Teftator in- 
tended his Wife and Executrix ſhould 
have the Perſonal Eſtate exempt from 
Debts and Legacies. c. 1. Parol E- 
widence of the Perſon who drew the 
Will, admitted to ſhezw 2yhat the Teſta- 
ror intended to paſs by a Deviſe of his 
Houſhold-Goods. c. 2. Admitted to 
ſhezy, that Grandchildren born after the 
Fill, ſhould take. p. 231. c. 3. Parol 
Ecidence admitted, to ſheww that the 
Deriſee promiſed the Teſtator to pay 
am Annuity. c. 4. Always admitted to 
aſcertain the Perſon, or the Thing de- 
2 P- 7555 To ouft an Implica- 
tion. c. 6. Lat 

"I 


Purchaſe-money. Page 232. Caſe 7, 
Parol Evidence of a Steward of a 
Court. c. 8. 

Depoſitions will be ſuppreſſed, if 
leading. p. 232. c. 3z. A Witneſs may, 
on ſpecial Circumſtances, be examined 
after Publication. p. 233. c. 4. When 
new Interrogatories may be exhibited, 
C. 6. | 
Examining Witneſſes de bene eſſe. 
p. 233, 234. Eſtabliſhing Evidence in 
perpetuam rei memoriam. p. 234. 


Executors and Adminiſtrators. 


Executors, in what Caſes more fa- 
coured and better ſecured in Equi 
than elſewhere. p. 235. Equity will 
not admit the Spiritual Court to 
compel the Payment of a Legacy, 
without Security to refund. p. 236. 
An Executor may bring a Bill againſt 
all the Creditors to conteſt their Debts. 
c. 3. An Executor de ſon tort ſhall be 


= % 


. | allowed Payment, which the Executor 


was obliged to. c. 4. Paying Legacies 
under 8 revoked — M. _ 
C. 5. ere an Aaminiſtrator poſſeſſed 
himſelf of the Inteftate's Cn es 
his Executor diſpoſed of the Goods in 
paying the Adminiſtrator's Legacies 
pending a Suit; and it was not allows 
ed. c. 6. When ty will decree a 
Diſcovery. c. 7. Mill not aid an Exe- 
cutor or Adminiſtrator againſt a falſe 
Plea at Law. c. 8 and 9. Relieved a- 
gainſt a Promiſe he had made, being at 
the Time perſuaded there were . 
cient Aſſets. p. 237. 10. Relieved 
againſt a Plea of Ne unques Executor, 
it being proved, that only a Chimney- 
| back came to his Poſſeſſion. c. 11. $ 
where it was proved, that be received 
Money for a Pot of Ale. c. 12. 

An Executor liable in Equity, wwho 
is not liable at Lam. p. 237. An 
ecuror of an Executor liable to a De- 
vaſtavit in the fff. c. 14. If one Ex- 
ecutor dies, his Executor as well as the 
ſurdicing Executor, is liable. c. 15: 


ſuch a One paid the ay the Value of the Goods. 


An Executor obliged to diſcover and 
P-23 8.C.16: 
Whether 


Whether 7 drill compel him to 
prove a Coairil. Page 238. Caſe 18. 
2 not hinder him from getting in 
the Perſonal Eftate, under Pretence 
of Inſolvency. c. 19. But will make 
him give S:Curity. c. 21. Where be 
ſhall be accountable for the Intereſt he 
made of the Teſtator's Money. c. 23. 
Eſpecially if he were inſolvent at the 

ime of Placing it out. p. 239. c. 24. 
Paying Legacies, his Aſſets being in 
Stocks, which afterwards fell. c. 25. 
Loſing a Bond. c. 26. What ſhall be 
a Devaſtavit in him. p. 240. 

What ſhall be Aſſets in the Hands of 
an Executor. p. 241, 7 

The ＋ * of the Perſonal Eſtate 
ſhall, on the Death of one Executor, 
go to the Survivor, and not to the next 
of Kin to the Teſtator. p. 242, 243. 

Where the Executors themſelves 
ſhall have the Surplus of the Per- 
ſonal Eftate, or they to be Truſtees 
for the next of Kin to the Teſtator. 

243, 2 | 
* What 13 one Executor has a- 
gainſt another, and how far they ſhall 
be anſwerable for each other. p. 247, 


248. 

Auel ratlos, p. 248. MHben grant- 
ed to Tuo, and one dies. p. 249. c. 2. 
When the Teſtator may be (ws to be 
dead Inteftate, as to Part of his Eſtate. 


G2: | | Fong 

Who are to come in for a Diſtribu- 
tion. p. 249. c. 4. A Sifter of the Haff. 
Blood ſhall come in. c. 8. 


Who ſhall bring into Hotchpot ; an 
Heir gt 47 bring in a Sum of 
Money. p. 249. c. 9. So ſball a Daugh- 


ter, zwho has a Portion provided for Ber 
by a Marriage-Settlement. c. 10. 


Extent, Extent in Aid, 135. 
Extinguiſhment, vide Title Copy- 
hold, 118. Annuity and Rent-charge, 
31. \ 


Factor, vide Trade and Merchan- 
dize, 369. | | 


the Father, from Abufi 


prevent the 


Fines and Recoveries. 


Ceſtui que Truſt in Tail, may; by 
Fine or Recovery, bar an Intail. Page 
255. Caſe 1. For a Truft is a Cyea- 
ture of Chancery. p. 256. c. 2. But 
Ceſtui que Truſt for Life cannot. c. 3. 
4 7. ruſtes ſelling to a Stranger, who 
bad Notice, though the Stranper levies 
a Fine, and five Tears paſs, yet no 
Bar. <. 6. g 8 

Charges and Incumbrances on Land 
barred and deſtroyed by Fine. p. 256. 
Legacies charged on Lands not barred 
2 p. 257. c. 2. Mortgages not 

rred. c. 3. We 

Where a Fine or Recovery ſhall inure 
to let in an Incumbrance that could not 
before be a Charge on the Real Bftate; 
” Equity will ſupply 4 Deftf t 

will ſupply a | 
Fine or . — ar where Ceſtui que 
Truſt in Tail ſuffers a Recovery, and 
there is no good Tenant to the Præcipe; 
but where it muſt be on valuable Cunſi⸗ 
3 8 17 | fide Cons | 
uity will ſet afide Peyances; 
though by Fine and Recovery. 1 258; 
When obtained by Fraud. p. 258, 239. 


Guardian: 


Where a Father may appoint bis 
Creditor Guardian to his Child. p. 260. 
c. 1. Where my Lord Chancellor m 

me a Guardian. c. 2. Bquity 
binder a Guardian x. 04-7 by 

the Infant's 

Perſon. p. 261. May aſhgn one of the 
Six Clerks to be Guardian. p. 261. 

Whether a Guardian may diſcharge 
Incumbrancer on the Infant's Eftate: 
p. 261, 262. Cannot, with the Rents 
and Profits, 12 Lands ſo as ig 

oney from going in 4 
Courſe of Adminiſtration. p. 262: 


* 1 


Heir and Anceſtor. 


Heir bound by the Ads of bis An- 
ceſtor, as if he deviſes Lands to be 
fold for the Payment of younger 
Children's Portions, though no Perſon 
is named to ſell. Page 264. Cale 1. 
And where a Perſon is appointed, yet 
Be ſhall join in the Sale. p. 265. c. 2. 
And in ſuch Caſe the Heir may bave 
the Land fold, if it appears for bis 


Advantage. c. 3. If the Anceſtor a- 


grees 2 Lands, and receices Part 
of the Purchaſe-money, the Heir ſhall 
be compelled to convey. c. 

Iſſue in Tail not bound the Bar- 
gain and Sale of bis 3 p. 265. 
c. I. Whether be may, by any Act of 
bis, ccnfirm ſuch Bargain and Sat. 
c. 2. Jſſue in Tail not bound to con- 
ey, though bis Anceſtor died in Gaol 
for not oleying a Decree, by which be 
car to levy a Fine, and ſuffer a Reco- 
ery. c. 3. Aud though the Anceſtor 
received the full Value of the Land. 
p. 266. c. 4. | 

Heir in zvhat Caſes ny” in 4 
quity. p. 266. A coluntary Deviſee 
ol Bare no Aſſiſtance ths Bim. 
c. 2. Though a Truftee miſ-imploy the 
Money raiſed on a Truft-Eftate, yet it 
ſhall not be to the Prejudice of the 
Heir. c. 3 and 4. 

I here lucumbrances fhall ſink in the 
Taberitance for the Benefit of the Heir. 
p- 267. IFhere a Portion is charged 
on Lands, if the Party to whom it 15 
payable dies before the Time, it fhall 
not be raiſed for the Benefit of bis Ad- 
miniftrator..c. 1, 2. But otherwiſe if 
there be no Time limited for the Raiſ- 
ing the Portion. p. 268. c. 4. I bere it 
is teſted, and to carry Intereſt. c. 5 and 
6, 7. Where a Portion is deciſed, both 
out f the Real and Perſonal Eſtate. 
p. 269. c. 8. WP 


The Heir ſhall haze the Benefit and 
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The Equity that be has, is, that the 


| Lands may deſcend clear. Page 279, 


Caſe 8. Mere Lands are charged by 
Will, the Heir ſball bave the Benefit if 
the Real Eftate. c. 9. Unleſs expreſs 
Words to exempt it. p. 271. c. 10. 

In what Caſes there ſhall be à re- 
ſulting Truſt for the Benefit of the 
Sr, 0.293, :273-... 

What Things ſhall go to the Hhir, 
and not to the Executor. p. 273, 274. 
When the Merigage- money may be paid 
him, vide Title Mortgages, 326, 3 27. 

Aſſets by Deſcent in the Hands if 
the Heir. p. 275. c. 1 and 2. 

Unreaſonable Securities and Bargains 
obtained from young Heirs. p. 275. (Vi- 
de Title Bonds and Obligations) 91. 


Hotch pot. 


Bringing into Flotchpot on the Ka- 
tute of Diftributions. p. 249. Accord- 
ing to the Cuſtom of London. p. 155. 


Ideots and Lunaticks. 


I Bether the Cuſtod an dect 
may be granted to a Man, his Execu- 
tors and Adminiſtrators. p. 276. c. 1. 
An Ideit muſt be ſo a Nativitate. 
p. 277. c. 2. Diſcretionary in my 
Lord Chancellor, wwho to appoint. c. 3. 
The Committee of a Lumatick hath but 
an Eſtate during Pleaſure. p. 277. 
c. 4. The Committee cannot inveſt rhe 
Profits of a Lumatick's Eftate in the 
Purchaſe of Lands. c. 5. Marrying a 
Lunatick a Contempt. p. 278. c. 6. 

Tdeots and Lamaticks, ben to be 
relieced againſt their on Ace. p. 278, 
279. 


Incumbrances, Buying in precedent 
Incumbrances. p. 3 22. 


Infant. 


Aid of the Perſonal Eſtate. p. 259. To 
diſcharge a Bond in which he is bound. 


c-1. To diſcharge a Mortgage. c. 2. 


Tifants favoured in Fquity. p. 280. 


M bere he hall nit hace Aid cf the | May have an Account againſt an In- 
Prrſenal Eſtatr. p. 270. c. 3, 4 and 5. treder as Bailiff, c. 1. Muſt have 4 


I 


Day 
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Day 10 ſhew Cauſe, when he comes of 
Age. Page 280. Caſe 3. Vill not be 
prejudiced by the Neglect of bis Truſ- 
fees. p. 281. i 

| May be farther bound in Equity 
than at Law. p. 281, 282 
What Acts of Infants are good, void, 

or <oidable. p. 282, 283. 

Injunction. 

Irjuntt᷑ ion not to be granted, tnleſs 
the Dory has been in peaceable Poſ- 
ſeſſion three Tears. p. 284 At what 


Time to be granted. p. 285. 
IWhat ſhall be a Breach thereof. p. 285. 


Inſurance; Policies of Inſurance, vide 
Title Trade and Merchandize, 371. 


Intereſt Money. 


here a acy ſhall carry Inte- 
. reſt. p. 286. 2 Muſt be demanded, 
unleſs. payable to an Infant. c. 2. 
Mortgagor not to pay Intereſt after hz 
has tendred the Mortgaze-money. c. 3. 
Il/here Intereft ſhall carry Intereſt. 
p. 287. c. 1. Intereſt ſhall be accounted 
Principal in the _— of an Aſſignee 
a Mortgage. c. 2 and 3. 
a Where Tareref may exceed the Pe- 
nalty of the Bond. p. 288. c. 1. 
MNebts contratied before the Statutes 
which reſtrain Uſury, ſhall carry Inte- 
reſt as before the Statutes made. p. 288. 
Debts contracted in a foreign Coun- 
try, ſhall carry ſuch Intereſt as is a. 
lowed in that Country. p. 289. 


Jointenants, and Tenants in Common. 


Not neceſſary in Articles of Copart- | M 


nerſhip to provide againſt Suroioor- 
= 4 2 4 Suroivorſhip, how far it 
ſhall take Place betwixt joint Purcha- 
ſers of Land. c. 3. Where the Words, 
Equally to be divided, do make a. Te. 
nancy in Common. p. 291. Where the 
Words, Survivors or Survivor of them, 
do make a Fointenancy. p. 29%. _ 
What ſhall be a Severance of . the 
Fointenancy. p. 239. 5 


- 
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Leaſes; 


| Leſſee covenanting to lay out 2001: 
on the Premiſſes, within ten Tears; 
whether he can be relieved. p. 28. c. 5. 
Leaſes made purſuant to a Pozyer: 
vide Title Power, . 


Legacies. 


Legacies veſted or lapſed by the Le- 
gatee's Dying before it is payable. 
p. 294- To be paid at Twenty-one, 4 
veſted Intereſt. c. 1. To be paid with 
Intereſt, veſted. p. 295. But if to one 
at Twenty-one, not veſted. p. 295; c. 2. 
S where the Time is annexed to the 
Legacy it ſelf, and not to the Pay- 
ment of it. c. 5. Deviſed to be patd 
by Executors, not veſted. c. 6. 

By the Death of a Legatee in the 
Life-time of the Teſtator, the Legacy 
ts lapſed. p. 296. But not where the 
firſt Taker is in Nature of a Truſtee. 
c. 2. Where the abſolute Property veſts 
in the firſt Nominee. p. 297. Where 
it ſhall ſurvive to others to whom it is 
limited over. p. 297. c. 5, 6, 7. 

Specifick and pecuniary Legaties. 
Pp. 298. Specifick Legacies not to abate 
in Proportion with pecuniary ones. 
c. 3. In what Caſes, and to whom a 
pecuniary Legatee 3 p. 299. 

Legacits, at what Time to be pai 
8 2 £ „ 
Payment of a cy, to whom 
good. p. 300. Not 10 ile Buber an 
Infant Legatee. c. 1 and 2. Not to 4 
Feme Covert. p. 30. 

Lagateet, in what Caſes o have 


aintenanct and Intereſt out of their 
301. By 


Legacies. 301. 

4155 jon of a Ee, 

giving ſometbhing in Satisfattion there- 

of. e. 1. By talling in a Debt which 

rc 
' Limitation of Suits nd Demand. 
A Truft ant within the Katute 


304. Nor a Charts 
5. Nor a Legacy.: c. 6. . Nor an 


Juriſdi&ion, vide Title Courts, and 
their Juriſdiction, 127. | 


» G 7s 
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France is but a Debt by ſimple Con- 
trat᷑t, and the Statute of Limitations 
will run on it here. Page 304. Caſe 8. 
Rent-charge, how far barred. c. 9. 
An Infant muſt bring an Action of Ac- 
ronnt within fix Months after he comes 
of Ae. c. 10. Where there is no Ex- 
ecutor. p. 305. c. 11 
By what Acts a Debt, though once 
barred, ſhall be revived again. p. 305. 
Length ef Time, how far regarde 
in Equity. p. 306. 
London, vide Title Cuſtoms of London. 
Lunatick, ©ide Ideots and Lunaticks. 


Maſter and Servant. 


4 Maſter muſt deliver up bis Ap- 
prentice's Indentures, or ſue on them in 
a reaſonable Time. p. 307. c. 1. Muft 
refund Part of the Money if the Ap- 
Prentice dies ſoou after he is bound. 
p. 308. For what Cauſes a Maſter may 
zurn away bis Apprentice. c. 4 and 5. 
How the Covenants in the Indenture 
are to be conſtrued. c. 6. 

How far the Maſter is anſewerable 
for the Ads of his Sercant. p. 308. 
C. 1 and 2. 


Mortgages. | 

The Nature of Mortgages, what they 
were by the Civil ana Common Lat, 
p. 370, 311. When Equity interpoſed 
in preſerving the Right of Redemption. 
p. 312. What ſhall be a Mortgage and 

not an abſolute Conveyance. p. 312, 313. 
Mortgages, at what Time to be re- 
deemed; the Statute of Limitations a 
good Direction in ſuch Caſe. p. 313. 
c. 1. "Though not within the Statute, 


get if ſeveral derivative Titles, Party 


not admitted to redeem. p. 314, 315. 

Mat Perſons are to redeem. p. 315, 
16. | 

; Forecloſure, new Agreement prevents 

it. p. 317. c. 1. Second Mortgagee 

may redeem a Firſt, after he bas fore- 
clofed. c. a. ſhall open a Fre- 


Cloſure. p. 317. c. 3. Againſt whom t0 35 


Aortgage-money-frecents a Forecloſure. 
p. 379. c. 8. | 
2 


| Where there are ſeveral Mortgages 
of the ſame Eftate, what Remedy they 
have againſt the Mortgagor, and d- 
gainſt each other. Page 320, 321. 

_ Where Mortgagees may protect them. 
ſelves, by bmying in precedent Incum- 
brances. p. 322, 323. | 

He who comes to redeem, muſt do 
Equity to the Mortgagee. p. 3 24. 
Meortgage-money to be paid the Ex- 


— 


da | ecutor in all Caſes, if the Condition be 


broken. p. 326, 327. But in ſame Caſes 
the Mortgage ſhall go to the Heir. p. 3 28. 
Mortgagee anſwerable for the Pro- 
fits. p. 328. Only a Bailiff for the 
Mortgagor. c. 1. Whether anſwerable 
after Alſigument. p. 3 29. c. 2. 
Hlerv the Aliguee of the Mortgage 
is 10 account. p. 329. 


Notice. 


Preſumptive Notice, what. p. 330. 
Notice to the Father, Notice to the 
Son. c. 1. Notice to a Solicitor or Kri- 
gener, whether Notice ro the Client. 
c. 3 aud 4. Notice F 4 Deed, pre- 
ſumptioe Notice of the Covenants in it. 


N 
Of what Things a Perſon is obliged 


to rake Notice at his Peril. p. 332. 


Purcbafers, without Notice, facour- 
ed in Equity. p.333. Muſt plead, that 
they had not Notice. p. 334. 

Oath, vide Title Aﬀidavit. 


Partners, vide Titie Trade and Mer- 
chandize. | 


Plea, vide Title Anſwers, Pleas and 
Demurrers. 


In zwhat Caſes Equi 


Ter. erms t0 be fold in the Life- 
time of the Father or Mother. p. 337, 


8. 
Shall fink in the Inheritance for the 
Benefit of the Heir at Law. p. 267, 268. 


| Poſhbility, vide Tirde Aſſignment 


Power. . 


— 0 
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Power. 


Il hen zwell created. 
determined. p. 342. 
Of the Execution of a Pozver. p. 342. 
here a di fectice Execution ſhall be 
ſupplied in Equity. p. 343, 344 345. 
346. 


Privilege. 


Member of the Convocation privi- 
leged. p. 349. c. 1. Widows of Peers 
have Privilege not to be arreſted. c. 2. 
Proceedings by or againſt a privileged 
Perſon. p. 349, 3 50. en 


When to iſſue. p. 3 50. The Service 
and Return thereof. p. 351. Contempts 
in not appearing. c. 7. Determine by 


the King s Death. p. 352. 
Sequeſtrations. p. 352» | 


| ' 
Purchaſe and Purchaſer, 

Who is deemed in Equity a Purcha- 
ſer. p. 353. Marriage, a good Cunſi- 
deration. p. 354 : 154 
Purchaſers favoured in Equity. p. 
55. | 

" a Purchaſer muſt ſee that 
the Money paid by him is rightly ap- 
plied. p. 358, 359. 


Remainder. 
Of what Things it may be. p. 359. 
Of an Offcce. —4 Of a Rent created 


de novo. c. 2. An Honour granted 10 
another in Remainder, operates as a 


new Grant. p. 360. 
Remainder of Things Perſonal. p. 


360, 361, 362. 

a Rent. 

| Remed for Rent in Equity when 
Where he ifs — be relieved a- | 


Page 341. When | 


Replication, 


Replication muſt be- to the Anfever 
as well as the Plen, p. 43. J Party 
permitted to put in a yeueral Replica- 
tou after a — ro u ſpecial One 
has been allowed. c. 2. Plaintiff may 
77 after the Time is elapſed, paying 


Cofts. c. 3. 


Revivor, vide Title Abatement and 


Revivor. 


Revocation of a Porzer, Title Power 
of a Will, Title Will. | 


Satisfaction. 


Lands deſcended to the Heir, a Sa- 
ti faction for Lands coteuamted to be 
* 7 the yr hag p- 26. c. 5. 

eciſing a Thing a Satisfafi 
Title Deviſe, 203. p ay IP 


Scrivener. 


Where a Kricener may make bim. 


| /eff liable in tranſatting an Affair for 


his Client. p. 25. c. 7. 
Payment of Money to Bim, when 


good. p. 143. 


Subpeena, vide Title Proceſs. 


Survivor, vide Title Jointenants and 
Tenants in Common, Tit Legacy 
and Title Remainder. | 


Tithes. 
Inden Beaſts of the Plough ſhall 
Tithe. p. 366. c. 1. fel Ag 


due of common Right. c. 2. Tithes of 
a Mill are Perſonal Tithes. c. ;. 

The Buyer of Nurſery Trees ſhall 
pay the Tithes. p. 366. c. 4. The Aiſtor 
of Cattle ſhall pay the Tithes for them. 
p. 367. e. 3. N 

A Modus proper t0 be eftabliſhed in 
Equity. p. 367. 3 

That every Perſon having Land, 
Meadow or Paſture, and not reſiding 
in the Pariſh, ſhall pay 4 d. per Acre, 


gainſt the Payment it. p. 365. | 


4 good Modus. p. 367, 368. 


Trade 
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Trade and Merchandize. 


Principal and  Fattor.” Page 369. 
Fattor enly4n Nature of a Truſtee, 370. 
- Peortnersin Trade. p. 370. Not ne- 
ceſſary for them to provide againſt Sur- 
 ercorfbip--p. 3 70. C. 1. Where one car- 
ries on a diftinit Trade, and fails. c. 2. 
A Note given by one of them, figned by 
himſelf and Partner, binds both. c. 3. 
here one of them waſtes the joint 
Soc, and fails. c. 4. Rs 
Policies of Inſurance and Bottomry- 
Bonds." p. 371. Where the Mon * 
on the Policy and Bottomry- Bond. ſoall 
not be both paid. p. 371, 372. 
Part-owners, Maſters and Freizhters 
of Ships. p. 372. Where one Part- 
ozwner refuſes to natigate the Ship. c.1. 
How far Part-ozyners are anſwer- 
able for the Maſter. p. 373. Charter- 
Parties, how conſtrued. p. 374. 
Accounts betzyeen Merchants. p. 375. 
A Note given by a Goldſmith ſhall bind 
him, tho the Perſon failed 2who was to 
pay bim the Money. p. 376. 
Trial. | 
© Equity will not order a new Trial on 
Difeovery of new Evidence, where the 
=_ might have had the Benefit of it 
on the former. p. 377. c. 1. A new 
Trial granted by the Houſe of Lords. 
p. 378. c. 4. 4 Gurt of Equity will 
change the Venue. p. 378. c. 6. 


Truſt and Truſtees. 
IF here a, Truft is well raiſed. p- 379; 


Neſulting Truſts: p. 380. Purcha-| 


Ving in another s Name. c. 1. Reſulting 

. Ttufts notwithſtanding the Statute of 
Frauds umd Perjuries. p.381. Where 
a parel Declaration. ſhall prevent a re- 
'fulring Truſt. c. 5. A Father purcha- 
fig iu the Name of a Son, no reſulting 

r 

n bat ſball be a Truſt and not an 
De executed by the Statute. p. 382,383. 


* 


What Act. of the Truſtees ſhall | de- 


| | feat the Truft., Page 384. 


Il here Equity will ſupport contin- 
gent Remainders, notwithſtanding any 
Ati done by the Truſtee or Ceſtuique 
Truſt. p. 384. c. 1. But ſuch Remain- 
ders muſt come in under the Conſidera- 


Lion. p. 385. c. 2. Of what Eſtate 


Ceſtuique Truſt may diſpoſe. 386, 3877. 
Where a T1 af indo 8 
Eſtate or Intereſt tbe Truſtees are to 
CONDE). p. 392 70 396. To zwhom, 397. 
ruftees, how to account, and 29hat 
Allowances to have. p. 397, 398. 
Hozw far anfeerable for each other. 
398, 399. | ' 


Waſte. 
Reſtrained iu Equity, though di 
niſhable at Laz. p. 399, Mo e. 


Wills and Teſtaments. 


Lands could not be deviſed before 
the Statute 32 H. 8, The Conſtruftion 
thereof. p.402. c. 2. A good Will, tho” 
gnazwn by Rats. c. 3. 
bat Circumſtances are requiſite by 
the 29 Car. 2. c. 4. and 403. 
Nuncupative Wills, auben good, 403, 
> WW. 
Fraud in obtaining a Will proper to 
be tried at Law. p. 405, 406. 

What will amount to a Republica- 
tion. p. 406. Where a Republication 


vill make the Deviſe good. p. 407. 


Reovocations in Equity. p. 398 10 412. 


Witneſſes, ide Evidence, Witneſſes 
— 
fits of Error ex debito Juſtitiæ, or 
de curſu. p. 414. . Mandatory Writs. 
C. 2. 1 

Superſeding Writs, for what Cauſes. 
p. 415. 4 - C 


York, vide Title Cuſtoms of Lan- 


